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Opinions on the Vyavasthé-Darpana by Sir James Colvile, late Chief Justice of 
Hf. M. Supreme Court,—Rajak Radha Kant Bahadur,— Baboo 


Prosunno Comar Tagore, and Baboo Ruma Prosaud Roy. 


Banoo Suama Cuurn Sircar. 
My DEAR SIR, 
I am oxtremely sorry that pressure of business has prevented me from examining your book 


as attentively as I wished and atill hope to do. The passages ut which I have looked seem to me to 


afford very satisfactory proof of your industry, research, and learning; and I hope that you will soon 
fiud time to complete a work which will, I think, do you credit, and be useful to all who in this country 
are concerned in the administration of justice or the exposition of Hindoo law. 
lsth March 1859. | - + * Yours very faithfully, 
; JAMES Ww. CoLviLe. 
D&A sir, j ) : 
I thank you for the precious present of a copy of the first volume of your VWyavasthd- 


. Darpana. On a cursory perusal of several portiens of the work, I am justified in pronouncing it to be 


an indispensable companion to the judge, the pleader, and the legal student in Bengal. - I cannot 
sufliciently admire the spirit of research, zeal, and industry with which you have collected useful iuforma- 
tion from varied and scattered sources, and the talent you have displayed in their judicious arrangement, 
whercby you have rendered the most intricate branch of the Hiadu law level to all capacities and the most 
casy of reference. You have quoted the most reputed penserit authorities of the Bengal school and 
given literal and terse Bengali versions. 

{ fully coucur with you in believing that a vernacular translation of a comprehensive digest of. 
the Hinda Jaw will, in a great measure, correct the evil of the non-discussion of any points of this law 
in tho lower courts, and deeply regret that, owing to an unfortunate circumstance, the continuation of 
Macnaghten’s Precedents down to the present time, is Impractieable. 

T conclude with recommending the work to public patronage and expressing a hope that the success 
of your present undertaking will incite you to further useful pursuits. =» . 

I remain, 
Sukhachara, 18th December 1859. Your obedient servant, 
| RaDHa Kant. 
My bDEAR SIR, 

Y have perused your Vyavastha-Darpana, and have much pleasure to state that the 
work is ably edited and is highly creditable to you. The digested index of the Vyavasthds and Precedents 
contained in the work is 80 carefully and systematically arranged that it will afford every facility for 
refereuce on the Ilindu law as current in Bengal; and I cannot but give you due.credit for the amvuunt of 
research and industry bestowed in compiling it. . 

The work iu question will be highly useful to all, ead particularly to those in the legal pkofekeions 
and t hopo it will meet with due support from the public, 
Yours faithfully, . 
10¢ch December, 1859. y _Prosunno Coomar Taoore. 


My DEAR SIR, : 
I havo perused your work on the Hinds law with much attention. Ithink you have been 
singularly felicitous in collecting and digesting the materials on. the different points of the law, particu- 
Jarly those on which differences of opinion have prevailed. | Your work supplies some omissions in Sir 
W. Macnaghten and other writers. And you have done great service to thoze who have occasion to re- 
sort to law, by bringing to bear the moat approved | and governing decisions of the highest courts on dif- 
ficult and intricate points, abéut which learned Pundits are disagreed. I can assure you that, during the 
short time the work has bean in my hands, I havé consulted ‘the work on more than one important ‘occa- 
sion with great advantage. To my mind it is an. indispensable companion for every pleader; aud no 
court which has to adjudicate, on pointe, of. Hindy law. ought | to. be without it for constant reference. ' 
.. eure sincerely, 37 0° 2 
30th December 1859. Row. Prosgun: Rov 
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PREFACE. 





Tort Itrnpu Law is, according to our belief, of divine origin. It is termed Smrit: 
(remembrance) or what was remembcred, in contradistinction to the Veda, which is denoted 
Sruti (audition) or what was heard.* The Smriti was revealed by the Self-Existent to Manu, 
who remembered and taught it to Marichi and nine other sages, one of whom, Bhrign, 
being appointed by Alaxu to promulgate his laws, communicated the whole to the Rish/st. 


‘The Smriti comprises three Aandas or adhydyas (books or parts.) The dchdra (ritual,) 
which comprises rules for the observance of religious rites and ceremonies, social usages, and 
inoral duties of the different castes; the vyavahdra (civil acts and rules,) which embraces as 
well forensic law and practice as rules of private acts and contests; and the priyashchitta. 
(expiation,) which prescribes the atonement or religious penalty for sin. The general body of 
law comprehending all these 1s denominated the Dharma Shdstra. ; 

The Dharma Shastra is to be sought primarily in the Sanhitdés (collections or institutes) 
ef the holy sages, whose number according to the lst given by Jugnyavalkya is twenty : 
namely, Manu, Atri (a), Vishnu(b), Harita, Jaugnyaralkya or Ydjnyavathya (c), Ushand (da), 
-ingird (ec), Jama or Yama (f), A pastamba, Samvarta, Kdtydyana, Vrihaspati(g), Pardsara (h), 
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~ By these terms, it is signified that in the Veda the words of revelation are preserved, while in the 
systom of law the senso is recorded either in the divine words or other equivalent expressions. The Te?: 
ehiefly concerns religion, but contains a few passages directly applicable to jurisprudence. 

+ Marichi, Atri, Angird, Pulastya, Pulaha, Kratu, Pracheta, Vashishtha, Bhrigu, and Mirae. 
These are denominated prajydpati, or lords of created beings. See Afanu, ch. i. ©. 35——-40 and 57—60. 

+ Tide Manu, ch. 1. v. 57—60. - 


(a) One of the ten lords of created beings, and father created beings, and according tothe Bhdgarata 
of Dattatreya, Durvdsd, and Soma. became father of Utathya and of VFrikaspati 
(bh) Not the Indian divinity, but an aneient phi- in the reign of the second Manu. 
losupher who bore that name. (f) Brother of tho seventh Manu and ruler of the 
(ct) Grandson of Viswdmitra, ax described in the world below. ° 
introduction of his own institutes. (g) Regent of the planet Jupiter: has a place 
(1) Ushand is another name of Shukra, the regent among Icyislators ; he was son of Aagirdé accord- 
of the planet Venus: he was grandson of ing toone legend, but son of Devala according 
Bhrigqu. to another. Ste x 


(e) <Angird holds a place among the ten lords of (h) Grandson of Vashishtha. 


lV 


Besides the usual matters treated of in a code of laws, the lughu Sanhita of Manu, 
which comprises in all 2,685 shlokas or couplets, andis divided into twelve chapters, comprehends 
a system of cosmogony, the doctrines of metaphysics, precepts regulating the conduct, 
rules for religious and ceremonial duties, pious observances, and expiation, and abstinence, 
moral maxims,reeulations concerning things political, military, and commercial, the doctrine 
of rewards and punishments after death, and the transmigration of souls together with the 
means of attaining cternal beatitude. , 


anultorvi aunorum meditatio me docuit,’ that the laws of Afunu were promulgated in India at lcast as carly 

as the seventh century before Alexander the Great, or about a thousund years before Christ. Ho places the Rd- 

oniyana of Valmiki at al§ut the same date, and doubts which of them was the older. Elphinstone, who is inclined 
to attribute great antiquity to the institutes of Manu on the ground of difference between the law and manners 
therein recorded and those of modern times, and from the proportion of the changes which took place before 
the invasion of Alexander the Great, infers that a considerable period had elapsed between the promulgation 
of the code and the latter epoch ; andhe fixes the prebable date of Alanu, to use his own words “very 
loosely" somewhere about half way between Alexander (in the fourth century before Christ,) and the 
Vedas (in the fourteenth.) Professor Wilson thinks that the work of Afanu, as we now possess it, is not 
of so ancient a date as the Hamdyana; and that it was most probably composed about the end of the 

third or commencement of the ‘secorfd century beforo Christ. Sir William Jones's inference, fofiuded ona 
consideration of the style, is however opposed to the learned Professor’s conclusion. Sir William says, 
and with reason too: ‘“ the Sanscrit of the three Vedas, that of the Mdnava Dharma Shtstra, and that of the 

Purinas (of which Rimiyana is oue,) differ from each ogper in pretty exact proportion to the Latin of Numa, 

from whose laws cutire sentences are preserved, that of Appias, which we see in the fragments of ‘the twelve 
tables, and that of Cicero or of Lucretius, where he has not affected an obsolete style: if the several changes, 
therefore, of the Sanserit and Latin took place, as we may fairly assume, in times very nearly proportional, 

the Vedas must have been written about three hundred years before those institutes and about six hundred years 
before the Purdnas.” He then remarks : “the dialect of Manu is even observed in many passages to resemble 
that of the Vedas, particularly in a departure from the more modern grammatical forms, whence it must at 
first. view seem very probable that the lags now brought to light were considerably older than those of Solon 
or even of Lycurgus, although the promulgation of them before they were reduced to writing might have been 
couvval with the first monarchies established in Asia."” Upon such and other grounds he fixes the date of the 
actual text at about the year 1280 before Christ. Thus these opinions as tothe date of the institutes of AZanu, 
being founded not on any historical or positive proof, but mere conjecture, are, as might have been expected, 
contradictory and quite inconelusive. Now if the sage Wérada be believed, he asserts in the preface to his 
law tract, that anu, having composed the laws of Brahmdé in a hundred thousand shlokas or couplets, 
arranged under twenty-four heads in a thousand chapters, delivered the work to him (Nérada, the sage among 
zods,) who abridged it for the use of mankind in twelve thousand verses, and gave tlicm to the son of 
Bhriguuamed Sumati, who, for the greater case of the human race, reduced them to four thousand. Hence it 
appears that Vrihat (lage) Manu-sanhité was composed by Manu himself. Tho abridged metrical code of Mauu- 
sanhkitd in question, appears also from the text of the very work to have been composed during AZanu's time, 
(as will be known from the verses 58, 59, and 60, already cited.) It remains to determine the epoch of Afani's 

existence. This in tho absence of other evidence should be believed to be the same as stated in the Manu- 

sanhita before us, that is, he flourished in the beginning of the world, being progenitor of the races human ant 
divine. See ch. i, v7. 11, 32, 33, 34, 35, and 36. 


Sir William Jones, after saying ‘we cannot but admit that Minos, MNnrvusxs, or Mncurs, have only Greek 
terminations, but that the crude noun is composed of the same radical lettera both in Greek and Sanscerit,’ 
and leaving others to determine whether our Menus (or Menu in the nominative) the son of Brahma was the 
same personage with 220s the son ot Jupiter and the legislator of the Cretuns (who also is supposed to be the 
same with Mnueuis spoken of as the first lawgiver receiving his laws from the chief Egyptian deity Hermes, and 
Menes the first king of the Fyyptians) remarks : ‘ Ddrdshuctth was persuaded, and got without sound reason, 
that the first Manuw of the Brdhmanas could be no other person than the ne See of mankind, to 


whom Jews, Christians, and Mussulmans unite in giving the name of Adam.” 
e 


The learned writer further remarks :—<‘“ The name of Manu (like Menes, mens, and mind,) is clearly derived 
trom the root ( azn or ) mex to understand, and it signifies, as all the Pandits agree, ‘ intelligent,’ particularly in. 
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The other sages wrote Sanhitiis on the same model, and they all cited AMfanu for authority, 
whose Sanhitdéd must therefore be fairly considered to be the basis of all the text-books on 
the system of Hindu jurisprudence. The law of Manu was so much revered even by the 
saves that no part of their codes was respected if it contradicted Manu. The sage Vrihaspaté, 
now supposed to preside over the planct Jupiter, says in his law tract, that ‘ Manu held the 
first rank among legislators, because he had expressed in his code the whole sense of the Ida: 
that no code was approved, which contradicted Afanu; that other Shdstras .and treatises on 
erammar or logic retained splendour so long only as Manu, who taught the way to just 
wealth, to virtue, and to final happiness, *was not seen in competition with them.’ Vydsa too, 
the son of Pardsara before mentioned, has decided that the Veda with ‘its Angas or the six 
compositions deduced from it, the revealed system of medicine, the Purdnas or sacred histories,” 
and the code of Manu were four works of{supreme authority, which ought never to be 
shaken by arguments merely human. Above all he 8 highly honored by name in the Veda 
itself where it is declared that what Manu pronounced was a medicine for the soul. 


The following is aconcise description of the works of several of the other sages. 
Atri composed a remarkable law treatise in verse, which is extant. 


Vishnu is the author of an excellent. law treatise, which is for the most part in verse. 
Ilérita wrote a treatise in prose. Metrical abridgments of both these works are also extant. 


Jignyavalkya appears, from the introduction to his own institutes, to have delivered his 
precepts to an audience of ancient philosophers assembled in the province of Atithila. The 
institutes of Jdgnyavalkya are secénd in importance to Manu, and have been arranged in 
three books: viz. dchdra, vydvahdra, and prayaschitta kandas, containing one thousand 
and twenty-three couplets.* 


"yand (crude form Usanas) composed his institutes in verse, and there is an abridement 


of the same. 


fhe doctrines of Weda, which the composer of our Dharma Shastra must have studied very diligently. since 
reat. numbers of its texts, changed only in a few syllables for the sake of the measure, are interspersed throuch 
the work. A spirit of sublime devation, of benevolense > minkind, and of amiable tenderness (>) sentient croa- 
tures pervades the whole work ; the style of it has a certain, austere majesty that Sounds hke the language of 
legislation and extorts respectful awe ; the sentimonts of independence on all beings but God, aud harsh 
admonitions even to kings, are truly noble; aud the panegyries on the Gdyafri, the mother (as it is called) of 
ihe Vedas, prove the author to have adored ( not the visible material sun, but) that divine incomparable 
ereater light, ( to use the words of the most venerable text of Indian Scripture.) whieh illunines all, delights 
all, from which all proceed, to which all must return, and which alone can eradicate (not our visual organs 
merely bul. our souls and ) our intellects.” 

Mr. Morley, the author of the Analytical Digast, who in his introduetion te the Hindu law has cited tha 
observations of the Sanserit scholars of FEarope, moakes this concludins remark :—** Whatever nay be the 
exact period at which the Mdénava Dharma Shastra was composed or collected, it is undoubtedly «of very great 
antiquity, and is eminently worthy of the attention of the scholar, whether on aveount of its classieal beauty, 
and proving as it does that, even at the remote epoch of its composition, the Hindus had attained to a high 
degree of civilisation, or whether we regard it as held to be a divine revelation, aud consequently the 
ehief guide of moral and religious duties, by nearly a hundred millions of beings.’"” Morley’s Dige-. 
Vol. I. Introd. p. exevii. 

Lhe other Sanscrit scholars too of Europe do not and caunot deny that the Sankitad of Ian wis the 
most ancient or the first work of law. 

™* The age of this code cannot be fixed with any certainty, but it is of considerable antiquity, as indeed 
is proved by passayes from it being found on inscriptions in every part of India, dated in the tenth and 
eleventh centuries after Christ. ** To have been so widely diffused,” says Professor Wilson, ‘‘ and to have then 
attained a general character as an authority, a considerable time must haye elapsed ; and the work must dite, 
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Angird (crude form Angiras) wrote a short treatise containing about seventy couplets. 
Yama or Jama, composed a short tract containing a@ hundred couplets.. 


A pastamba was the author of a law tract in prose, which is extant as well as an abridy- 


ment of it in verse. 
The metrical abridgment only of the institutes of Samvarta is found in this country. 


Katydyana is author of a clear and full -treatise on law and also wrote on grammnar = 
and other subjects. 


* e e ° “ae. a P 7 
An abridgment of the institutes, if not the code‘at lerve, of Vrrhaspati, 13 extant. 
The treatise of Pardsara, which consists of the dchara and prdyaschitta kdndas, is extant. 


Vydsa is the reputgd author of the Purdnas: he is also the author of some works more 
immediately connected with the law. 


Sankha and Likhita are the joint authors of a work in prose, which has been abridged in 
verse: their separate tracts in verse are also extant. 


Daksha composed a law treatise in verse. 


Goutama, is the author of an clegant treatise, although texts are cited in the name of 
his father Gotama, the son of Utathya. 


Sdtdtape is the author of a treatise on penance and expiation, of which an abridement 
in verse 13 extant. 


Vashishtha is the last of twenty legislators named by Jagnyavalkya: his elegant work in 
prose is intermixed with verse. ° 

Besides the Sanhitas above mentioned, there 13 extant a part of Nidrada’s Sanhit&a; and 
<ome texts of the other sages, .cxcept Kuthumi, Buddha, Sdtdyana, and a few more (whose 
Vachanas and names rarely occur in any compilation) are seen cited im the digests and 


ecoummentarics. * 


The works of the sages do not treat of every subject as the institutes of Manu do 3; «and 


it is the opinion of Pandits that the entire work of none of the sages, with the exception of 
Manu, has come down to the present times. 


There are glosses and commentaries on some of the principal institutes, which last, but for 
them, would have been very imperfectly understood, nay some parts thereof would have been 
given up as unmeaning or obsolete. Various evlosses on the institutes of Manu are said to have 
been written by the Jfunis or old philosophers, whose treatises were esteemed as next to 
the institutes themselves. These, except that of Bhiéguri, do not appear to be extant. Among 
the modern commeuturies, that by Afedhdtitht son of Viraswdémi Bhatta, which having been 
partly lost has been completed by other hinds at the court of Mud taapdla, a peinss of Digh, 


therefure, lone prior to those inscriptions.” Lu addition to this, prssagzes from Séignyavalkye are found in the 

Pancha-tantea, which will throw the date of the composition of his work at least ay far back as the fifth 
century, and it is peobable even that it may have originated at a much more remote period. It seems, how- 

ever, that it is not earlier than the second century of the Christian era, since Professor Wilson supposes the name 
ofa certain ALuni, Nunaka, which name is found in Jéqnyavalkya’s institutes, originated about that time. 
Morley's Tntroduction to the Hindu Law, pp. 11, 12. "ae 


* Professor Stenzler enumerates forty-six legislators, who are the same as mentioned in the lists of 
Jignyavalkya, Parasara, Padmapurana, and Ramkrishna, already given; and he considers them all to be 
extunt, having himself met with quotations from all, except Agni, Kuthumi, Buddha, Shatayana, and Soma. 
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that by Godindardja, and that by Dharani-dhava were in great repute until the appearance 
of Kullihka Bhatta’s commentary, which has preference over the ‘other glosses, being 
considered by the Pandits to be the shortest and yet the clearest and most useful.* 
The glosses of Mane dengminated the Ahidhavt hy Shdyuadehdrjya and the Nandarja- 
hrit by Nandardja appear to be known amone the Marhattas, and the former to be of reneral 
authority especially in the Carnatic. The commentary denominated Manwartha-chandriké 
wppears niso to be a work of celebrityf. Another commentary on Manu called the Kdmadhenre 
appears to exist whigh ‘is cited by Sridgardcharjya in his Smriti-sdra. 

An excellent commentary on the @stitutes of Vishnu, entitled the Votjoyanté was writte2 
by Nanda Punidita, who is also the author of «a commentary on the institutes of Pardsara. 

The copious gloss of Apardrka of the royal house of Silara is supposed to be the must ancient 
commentary on Jdégnyavalkya, and accordinsly exrlier than the more celebrated commentary 
on the institutes of that sage,—the Ihtdkhshard of Vigyaneshwara. A commentary on Jdgnya- 


valkya was alsu written by Dev ibodha, and the one written by Bishwa-ripa is often cited in the 


Digests. 

The Dipa-kalikdé by Shulandnz, which is likewise a commentary on Sdgnyavalkya, ia in 
deserved repute with the Bengal schoolt. 

The Witdéhsharad of Vigydneshwara or Vigydna Jogi, acelebrated ascetic, although professed- 
ly 1 commentary on the institutes of Jdgnyavalkya, 13 in fact a general and excellent digest. 
By citing the other legishtors ant writers as authority for his explanation of JSiégayu- 
nathya’s text which he professes to illustrate, and expounding their texts in the progress of his 
work, and at the same time reconcilite the seeming discrepancics, if any, between them anid 
the text of his author, Vigydneshwara hgs surpassed all those writers of commentarics whose 
works combine the utility of regular digests with their original character as commentaries. 


Kiulluha Bhatta, the celebrated author of the commentary on the Mdnavardharma-shdstra, 


wrote also a gloss on the text of Jama, brother of the 7th AWTani. 
The text book of Goutama was commented upon by ILara-dattacharjyag. 


The Varaddrdjya, by Varadé Raja, is a general digest, but if may be placed among the 


commentaries, since it is principally framed on the institutes of Mérada. It is a work of 
authority in the Southern schools and especially in the Dréotra country. 


The Middhviya or Mddhavya, though a commentary on the dchdéra and prdyaschitta kindas 


* «© At lensth appeared, (says Sie William Jones.) <Kitlluha Biette, a Brdlmanse of Bengal. who, after 
a painful course of study and tho collation of mumerous mauuscripts, producul a work, of which mf may, 
perhaps, be said very truly, that it is the shortest yet the most liniunous, the least ostentatious yet the 
most learned, the deepost yet the mo3t agreeable commentary ever composed on any author, aneient or 


modern, Kuropean or Asiatic.” ‘ 


. 


+ This work was used by Monsieur Deslongchamps in the preparation of his odition of the institutes 
of Manu, and in his opinion it is in many instancos moro preciso and clear than the gloss of Kulluhe 


Bhatia. 
~ Shulapéni wasa native of Mithila, he resided at Sahuria in Bengal, and wroto also w treatiso on 
penance and expiation, whigh is in great repute with both schools. Coleb. Dig. Pre. xviii. 


§ This commentator was a resident of Drdvira, and is famous for his other compositions: his work, in which. 
he oceasionally quotes other Smritis, is called Mitdkshard, aud must not be confounded with Viyydneshwara x 
treatise of the same name. 


Vu 


of the institutes of Pardsara, is in fact an excellent digest and is of great authority in the 
southern part of India’. 


There is a general and concise commentary and abridgment of the Smritis, which is 
entitled the Chaturvingshati smritz vydhhyd. 


The doctrincs of the legislators do not agree in all respects; nay, on certain points 
they differ even from those of Afanu himself; but itis not optional with us to reject any 
of them, for Manu enjoins: ‘when there are two sacred texts apparently inconsistent, both 
are held to be law; for both are pronounced by the’ wise to be vali@ and reconcilable.’ 
Under such circumstances a feconciliation of a cncaliadinng and discrepancies was 
the only remedy left: hence arose the necessity of a complete digest, which, after harmonis- 
ing the conflicting authorities, might lay down the rules to be followed in practice. 






Several digests have for that purpose been composed by lawyers of different parts of 
India. And since the use of digests, the institutes of the sages are not regarded as themselves 
of final authority, which is to be sought in the conclusions and decisions of the authors of 
the several digests and the commentaries part&king of the nature of digests, with reference, 
however, to the schools to which they respectively belongt, (and which will be presently 
noticed.) Iiven the institutes of Manu; the foundation of .the body of Hindu law, are in 
inodern times looked upon as a work to be respected rather than to be implicitly followed. 


The digests in general contain texts taken from the ‘sanhitds, with occasionally comments 
thereupon and passages reconciling their apparent contradictions in fulfilment of the precept of 
the great lawgiver, Manu. They, moreover, contain frequent citations from other digests, for 
the purpose of correcting or confuting their decisions or corroborating their own. Occasionally 
texts of the’ Sruti or Vedas and Purdnas are quofed as authority. The Sruti is respected 
as the highest authority, and the FPurdnas as next tothe Smriti, which itself 1s next to the 
Sruti. In forming their opinions and giving decisions the authors of the digests often have 
had recourse to the following general maxims and texts: ‘‘ A principle of law established 
in one instance should be extended to other cases also, provided there be no impediment.” 
‘* Between rules gencral and special, the special is to prevail.” “Ifthere be a contradiction 
between a Srutiand a Smriti, the former is to be followed in preference to the latter; but 
if there be no such contradiction, the Smriti should be acted upon by the virtuous just as the 
Vedas” (Jdbdli.) “ Should there be a contradiction between a Sruti and Smrtti, the former must 
be followed without consideration of any matter” (Bhabishya Purdna.) “ Wherever contradic_ 
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* This work was composed by Vidydranyaswdmi, the cminently learned minister of the founder of 
Vidyanagara, who, living in the fourteenth century, may be considcred to have been, as it were, the law- 
giver of the last Hindu dynasty. Of the firat and third kdndas of this celebrated work, to which the author 
gave the name of his brother Mithavdchdrjya, theo basis is the text of Pardsara ; but, as has been already 
explained, having, for the second, nothing of that Smriti to proceed-upon, it became in fact though not in name 
a general digest. of all the legal authorities pravalent at the time in the southern part of India. However this may 
detract in some degree from its value a3 being founded in truth upon n» particular text, the general fume of the 
author is so great, resting as it does, not upon this werk alone, but upon others also, particularly on his 
commentary upon the Hedas, that, among his more ardent admirers, he is held to have been an incarnation 

of Siva. Str. H. L. Pre. pp. xv, xvi. | 

+ And opinions on points of law as current in a particular school are givgn by the Pandits or law- 
yers cither in the language of the author of a local digest, (if suited for the purpose,) or in their own, which 
barmonises the expositions of one of the local digests implicitly followed as authority, and, in either case, texts 
of sages, if there be any, corroborative of those opinions and expositions. 
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tions exist between srué?, smriti, and purdna, there the sruti is preferable; but where a contra- 
diction exists between a smritz and a purdna, there the smrité is to be held in preference” (Vyasa). 
“If two texts (of Rishis) differ, reason (or that which it best supports) must in practice 
prevail” (Jagnyavalkya. ) 


The various digests have not however treated of all parts of the Dharma shdstra, nor 
have they arrived at the same conclusion. _ The variations in the doctrines of the digests have 
led to the formation of the different schools. The digests, with reference to the discrepancies 
existing among them, may be said to be of five classes, each of which has been adopted as autho- 
rity in some particular part of India, aad thus have been formed the five divisions or schools 
of Hindu law. These schools are—the Gouri ya (Bengal), the Benares, the Mithil4 (North 
Behar), the Mahdrdshtra (the Marhatta country,) and the Drdvira*. The original smritis are 
of course common to all of them, but they have each given the preference to the doctrines incul- 
cated in particular digcsts; and the textsof the sages must be used in the same sense as pro- 
pounded in the particular digests adopted in each of the schoola. Of these five schools two may 
he snid to be the principal,—the Benares and Bengal: the other three being in most respects 
assimilated to the Benares school. 


The Mitékshara of Vigyaneshwara is the chief guide of the Benares school. « “ The range 
of its authority,” says Mr. Colebrooke, “ is far greater than that of any of the other digests; for 
it, is received in all the schools of Hindu law from Benares to the southern extremity of the 
Peninsula of India, as the chief yround work of the doctrines which they follow, and as an autho- 
rity from which they rarcly dissent.” The law books used in the different provinces, except 
Bengal, agree in generally deferring to the authority of the Mitakshara, in frequently appealing 
to its texts, and in rarely and at the‘same time modestly dissenting from its doctrines on 
particular questions. That dissent consists in inculcating certain doctrines not contained in, 
nor sanctioned by, the Mitakshara; and the adoption of some of these doctrines and the use of 
the books inculcating such doctrines distinguish cach of the minor schools from that of Benares. 
The other works which concurrently with the Mitéksharé are preferentially respected in the 
province of Benares are the Viramitrodaya by Mitra Misra,the Parasurdmdédhava, the Vyavahéra- 
miadhava, the commentaries on the Mitdkshard by Vireshwara Bhatta and Balam Bhatta, and the 
Vivdda-tandava and other works of Kamalakara. 


The Icading authorities of Mithila are the Vivdda-ratnékara, and Vivdda-chintdma nit. 
The Vivddu-chandra by Lakshmi or Lakshimdé Devi is likewise much respected in that schoolS. 
The works which concurrently with the above are of great weight in Mithild are the treatise on 





* Tho Drdvira school ia that of tho whole of tho southern portion of the Peninsula of India. It 1s 
termed by Sir William Macnaghton ‘the school of Dekhan" which is a corruption of the Sanskrit word 
dakshina (south.) ) 


+ Vivdda-ratnakara was compiled under the superintendence of Chandeshwara, the minister of Jfare 
Sinha Deva, king of Mithilt. Chandeshwara himself is also the reputed author of some law tracts. The 
Vyavahar-ratndkara, compiled under the superintendence of the same minister, is also of great authormty mm 
Mithila. 


{ This work was composed by Véchaspati Misra, who was also the author of several ot hor works, namely, th~ 
Vyavahéra-chintdmani, &c. commonly cited by the name of Mésra : these also are of great authority in Mithi:. 
Mr. Colebrooke says :—** No more than ten or twelve genorations have passed since he flourished at Sermoul 
in Tirhoot.” Coleb. Dig. pre. p. xv. 


§ This learned lady set the name of her nephew Misaru Afisra to all her ce Sanseations ep law an. 


philosophy, and took the titles of her works from the then reiguing prince Chandra Sinha, grandson of 
Hara Sinha Deva. Ibid. pre. pp. 15 & 16. 
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inheritance by Srikarachdrjya, the Madana-pdrijdta*. The Smriti-sdra or at full length Smr:- 
tyartha-sara by Sridhardchérjya, the Smriti-sdra or Smriti-samuchchaya by Harinathopddhyayea, 
and the Dwoita-parishishta by Keshava Misra. In the Marhatta school (or in the province of 
Bombay) preference is given to the Vyavahdra-mayitkha of Nilakanthat, the Nirnaya-sindhut, 
the Hemddri§, the Vyavahdra-koustubha and Parasurdmddhava. The works of paramount 
authority in the Drdvira school (that is in the territories dependant on the Government of 
Madras) are the Mddhviyal|, the Smriti-chandrikaéf, and the Saraswati-vildsa.** 


These are the law tracts specially followed by the last three schools on account of their 
adopting certain doctrines that are inculcated by those books but have no place in the Mitdkshara, 
which in all other points is respected as the main authority of all those schools of law. In Orissa 
too, which is now connected with the province of Bengal, the Mitdkshard is of paramount 
authority, together with which are received the works of Shambhokara Bdpei and Udaya- 
kara Bdjpet. Bengal Proper has alone taken for its chief guide in matters of inheritancett the 
Ddyabhaga of Jimutavdéhana, which is on almost every disputed point opposite to the Mitdékshard: 
its authority is supreme. This celebrated treatise forms a partof his digest termed Dkarma- 
ratnat{. Jimutavdhana therefore may be styled the founder of the Bengal school. The argu- 


* This treatise was composed by Vireshwara Bhatta, and is named in honor of Madanapdla, a prince ot 
the Jdt race, who roigued at Kdéshtha-nagara or Digh, and who is apparently the same who gives title to the 
Madana-vinoda dated in the 15th century of the Sambat Era (Coleb. Dig. pre. xvii, & Da. Bha. pre. xi.) 
Sir William Macnaghten calls the author Madanopdédhydya. This work chiefly treats of dehdra and vyavahdrw 
Adndas; and also prevails in the Marhatta country. 














+ This is the sixth of the twelve treatises by the same author all bearing the same title Maydhha, and the 
whole is designated collectively the Bhagavat-bkdshkara. Thes other eleven treatises of this author treat of 
religious duties, rules of conduct, expiation, &c. 


¢ By Hamaldkara Bhatta Kdshikara. It was written 246 years ago. It treats principally of dchdra and 


Prayaschitta, touching incidentally only on questions of a legal nature. This work is of considerable authority 
at Benares, as well as amongst the Marhattahs. 


§ By Hemddri Bhatta Késhikara. This is a work of antiquity : it contains twelve divisions, and treats of all subjects 
and is respected in many of the schools, 


\} See ante, p. viii. 


q By Derdnanda Bhatta. “ This excellent treatise on judicature igof great and almost paramount authority, as I an. 
informed, in the countries occupied y the Hinda nations of Drédvira, Toilanga, and Carndta, inhabiting the greatest part 
of the Peninsula or Dekhin.’”’ Note by Colebrooketo his preface to the Ddyabhdga, p. iv. 
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** This is a general digest attributed to Pratéparudra Deva Mahdrdja, one of the princes of the Adkatya family, who 
established themselves to the north of the Crishna, where they fixed their seat of government, which, extending itself by 
conquest, became the second empire to the southward. This second, comprehcnds, as it does, the territories now beliong- 
ing to Hyderabad, the Northern Circars, a considerable portion of the Carnatic, and, gencrally speaking, the whole of the 
countries, of which the Toilanga is at present the spoken language. This work, probably composed by his direction. 
became the standard law book of his dominions. See Str. H. L. pre. pp, xvi, xvil. 


+} Itis indeed in this branch of the law that one would find a great difference in doctrine. 


+t Jimitavéhana is said to have reigned on the throne of Shadlivdhana. He is probably the same with Jimutaketu, a 
prince of the race of Sildra who reigned at Tagara ; and he is mentioned in an ancient and authentic inscription found at 
‘ s 
Salset. (Vide Asiatic Resgarches, vol. i. pp. 357 & 361.) 


‘It was an obvious conjecture tha: the name of this prince had been fixed to a treatise of law composed perhaps under 
his patronage and by his directions. ‘That however is not the opinion of the learned in Bengal, who are more inclined to 
suppose, that the author really bore the name which is affixed to his work, and was a professed lawyer who performed the 
functions of judge and legal adviser to one of the most celebrated of the Hindu sovereigns of Bengal. No evidence, 


however, has been adduced in support of this opinion ; and the period when this author flourished is therefore cntirely 
uncertain.” Coleb. D&. bha. pre. pp. xi, xii. ag 
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ments by which he establishes his own opinions are treated with yvreat ability ; quota- 
tions from his work, or reference to it, have been made by all the authors of the law 
tracts current in Bengal. The other works of great authority in Bengal are the 


Dédya-tatwa, the subodhini, which is a commentary on the Dayabhdga by Srikrishnu Tarkalankara, 
and the Ddyakrama-sangrama*. 


The Ddya-tatwa is that portion’ of Raghunandana’s Smriti-tatwat which treats of in- 
heritance. It is indeed an excellent composition of the law, in which J2tmutavdahana’s 
doctrines are in general strictly followed, but commonly delivered in his own words, or in 
brief extracts from Jimitavahana’s text. Ona few points, however, Raghunandana differs from 
Jimitavdhana, and in some instances supplies that author’s deficiencies. 


The Ddyakramarsangraha is an original treatise by Srikrishna Tarkdlankara, and contains a 


good compendium of the law of inheritance according to Jimitavdhana’s text, as expounded 
in his commentary. 


The Ddya-rahasha or* Smriti-ratndvali of Ramndtha ' Vidydvdachaspati obtains a consi- 
derable degree of authority in some of the districts of Bengal: it differs however in some 
material points from both Jimiutavdhana and Raghunandana, and thus tends much to disturb 
the certainty of the law on some important questions of frequent occurrence. 


The other treatises on inheritance according to the doctrines received in Bengal, as the 
Diya-nirnaya of Srikara Bhattachérjya and one or two more, are little else than cpitomes of the 
works of Raghunandana and Jimutavahana. 


There are several commentaries on the Didyabhdéga. The earliest of these is that of 
Srindtha Achdrjya Churdémani which, though frequently cited by Srikrishna to correct or 
confute opinions therein expressed, must be acknowledged as, in general, an excellent exposi- 
tion of the text, and was a great authority before the appearance of Srikrishna’s commentary : 
even now it is respected as authority on points not contradicted by Srihrishna. 


The next in order of time is the gloss of Achyuta Chakrabartti, (author likewise of a 
commentary on the Sraddha-viveka.) It cites frequently the gloss 4 Churdmani, and is itself 
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“Sir William Macnaghten adds tothe above number the compilations termed Vyavasthdrnava, the Viradarnava- 
setu, and the Vivadabhangdrnava. Theo first of these has not been translated nor does it appear to be used by the 
Pandits. ‘The second was disapproved of by Sir William Jones, and is scarcely made use of by the Pundits : 
the translation of it too was considered by that learned Judge as having no anthority, (sec his letter hereafter inserted.) 
The third, namely, the VWivddavangérnava, the translation whereof is known by the name of ‘Colcbrooke’s Digest,’ 
is a general digest, which cites texts of most of the sages and passages from the works of all the schools, and comments 
thereupon. It is therefore a work not only for the Bongal school but also for the other schools, and has been 
actually used as such by Sir Thomas Strange, and Mr. Colebrooke, and also by the Pandits of the different schouls, as will 


be found on reference to the two volumes of Strange’s Elements of the Hindu law, and the second volume of Macnaghten’s 
Principles cf the Hindu law, 


t The Smriti-tatwa of Raghunandana, who is commonly called Smdérta Bhattdchdrjya, is the greatest authority as 
acgards the dchdra and prayaschitta kandas of the Dharma Shastra in the province of Bengal, and is a complete digest 
of those two kéndas. It comprises twonty-scven tatwas (books,) twenty-four of which respect the échara and prayaschitta 
kadndas and three books treat of three of the eightccn branches of the vyavahara handa: viz. the Dédya-tatwa which is ou 
inheritance, the Vyavahéra-tatwa which is on jurisprudence, and the Dibya-tatwa which trealMof ordeals. Sir William Jones 
says : “his digest approaches nearly in merit and in method to the digest of Justinian.” Raghenandana flourished in the 
16th century, for he was pupil of Wésudeva Sdrvabhouma, and studicd at the same time with three other disciples oc 
the same preceptor who likewise have acquired great celebrity 3 viz. Shiromant, Krishnananda and Chottanya : the 
latter is the well known founder of the religious order and sect of the Voishnavas, and the dato of his birth being 
held memorable by his followers, it is ascertained by his horoscope, said to be still preserved, as well as by 
the express mention of the date of his works, to have been 1411 of the Shaka Era answering to Y. C. 1489 ; consequently 
Raghurnandana being his contemporary must have flourished at the beginning of the 16th century. Da, dha. pre, p, xii, 
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with that of Chérdmanit quoted by Maheshwara. This work is upon the whole an able inter- 
pretation of the text of Jimutavihana. The commentary by Maheshwara which is posterior 
to those of Chérdmani and Achyuta 1s probably anterior to Srikrishna’s commentary, or at least 
of nearly the same time ; for they appear to have been almost contemporary, the former seem- 
ingly alittle elder of the two*. They differ greatly in their expositions of the text, both 
as to the meaning and as to the manner of deducing the sense, but neither of them affords 
any indication of having seen the other’s work. The gloss by Maheshwara ia for the 
greater part an able interpretation of the text of Jimitavéhana. ‘“ The commentary of 
Srikrishna Tarkdlankéra (says Mr. Colebrooke, and very justly too,) is the most celebrated 
of the glosses of the text of the Ddyabhdga. Itia the work of a very acute logician, who 
interprets his author and reasons on hie arguments with great accuracy and precision, and 
who always illustrates the text, generally confirms its positions, but not unfrequently modifies 
or amends them. Its authority has been long gaining ground in the schools of law throughout 
Bengal; and it has almost banished from them the other expositions ot the Ddyabhdga ; being 
ranked, in general estimation, next after the treatises of Jimutavdhana and of Raghunandana.” 


Of the remaining commentaries one bears the name of Raghunandana. It is indeed a poor 
production and is strongly suspected of bearing a borrowed name; or if it be at all the work 
of the celebrated author of the Smriti-tatwa, it must be the earliest production of his pen. 


Rémandtha Vidydvdchaspati, the author the Ddya-rahashya, has also written a commentary 
on the Ddyabhdéga. 


Kdshirdma has written a useful commentary on the Déya-tatwa of Raghunandana, which 
nearly agrees with the views taken by Srikrishna in his ifterpretation of the Ddyabhaga. 


These are the five classes of law tracts, which are severally respected by the five schools or 
divisionst. It must not however be inferred that each of these classes of law tracts is respected 
solely by a particular school, and not at all by the other schools: the fact is, that each is of 
paramount or leading authority with a particular school, and at the same time is on general 
and uncontradicted pointgrespected as authority in the other schools, though of course in 
subordination to that which is preferentially used by them severally. A class of law tracts 
which is of paramount authority with one school may also be rcgarded as of unquestionable 





* The great grandsonsof both these writers were living in 1806: and the grandson (daughter’s son) of Srikvish wa 
was alive in 1790. Both consequently must have lived in the first part of the last century. Coleb. Da. bhi. pre. p. vii. 

+ Mr. Morley, however, in his recapitulation subdivides the Drévira division into three, namely Drévira. 
Carndtaka, and Andra, and mentions the books preferentially used in each of the schools of Hindu law. They 
are as follows : 

1. Bengal School :—Dharma-ratna (7. ¢.) Dayabhaga and its commentaries by Srikrishna Tarkalankara 
and Srinithacharjya Chiramani, Daiyakrama-sangraha, Smriti-tatwa (its) Daya-tatwa. Vivadarnava-sctu. 
Vivada-sararnava, Vivada-bhangarnava. 

II. Mithila School :-—Mitaksharé, Vivida-ratnakara, Vivada-chintamani, Vayavahdra-chintamani, Dwoita- 
parishishta, Vivada-chandra, Smriti-sira or Smriti-samuchchaya, Madana-parijata. 

TI. Benares School @ witékshari, Viramitrodaya, Maédhaviya, Vivada-tandava, Nirnaya-sindhu. - 

IV. Maharashtra School] :—Mitakshara, Mayuikha, Nirnaya-sindhu, Hemandri, Smriti-koustubha, Madha- 
viya. 

V. Draévira school :— 

(a) Dravira Division :—Mitakshar&é, M&dhaviya Saraswati-vilasa Varaddé-rajys. 

(b) Karndtka Division :—Mitaksharia, Madhaviya, Saraswati-vilasa. 

(c) Andra Division :—Mitakshara, Madhaviya, Smriti-chandrika, Saraswati-vilaga. 





XU 


authority in another school on points regarding which no rules are prescribed in the byoks 
preferentia ly used in that school.” 


Of the treatises on adoption, the Dattaka-mimdnsdt of Nanda Pandita, the author of the 
Voijoyantt and the Pratitdkshard and the Dattaka-chandrikét by Devdnanda Bhatta, the 
author of Smriti-chandrikd, (ante, p. x,) are the most esteemed: they are almost cqually res- 
pected all over India, the law of adoption not exhibiting much conflict of doctrines between the 
several schools, although some difference of opinion may be observed amongst the individual 
writers. It must be remarked, however, az an important distinction, that where they 
differ the doctrine of the Dattata-chandriké is adhered to in Bengal and by the 
Southern jurists, while the /attaka-mimdnsd is held to be an infallible guide in the pro- 
vinces of Mithilé ‘and Benares. In addition to these two treatises, there are the Dattaka- 
mimdned by Vidydranyaswami, the Dattaka-chandrika by Gangadeva Bdjpei, the Datta-dipaka hy 
Vydedchdrjya, the Dattaka-koustubha by Ndgagji Bhatta, and the Dattaka-bhdshana by Krishna 
Misra, which are general digests of the law of adoption, but they do not appear to be used 
or cited by the lawyers. There is another treatise on adoption called the Dattaka-nirnaya, 
which is a compilation of a celebrated Pandit of the name of Srindtha Bhatta, This work was 
translated by Mr.eBlacquiere, but the translation has not been published§. 


An excellent commentary on the Dattaka-mimdnsa and Dattaka-chandriké has been 
recently written and published by Bharatchandra Shiromant, a celcbrated lawyer, and at 
present the professor of Ifindu law in the Government Sanscrit College. 


Besides the above, there exist several other digests and commentaries. These are the 
A chdrjya-chandrikd by Srindthadchdrjya, son of Srikardchdrjya, both celebrated lawyers of 
the Mithila school. The Vyavahdra-kaldé of Bhavadeva, also called Balabalabhi-bhujanga, 
author of the rituals much consulted in Bengal. The Brdhmana-sarvaswa, Nydya- 


* Thus in Strange’s work on the Hindu Jaw which is principally designed for the Marhatta and 
Dravira schoola, works of paramount authority in Bengal have been cited on the peneral points and 
algo on points not touched upon in the law tracts chicfly used in thage schools. In the first of 
the above two cases the Bengal authorities are regarded as secondary to, or corroborative of. the 
authorities of those schools, while in the second case the authorities of the Bengal school must be regarded 
as also unquestionable authorities in the said schools by reason of having supplied the deficiency in the law 
tracts adopted by them. It will also be found from the second volume of Sir William Macnaghten’s work on 
Hindu law, which is composed of precedents or admitted law opinions, that the Pandits have on general or 
uncontradicted points indiscriminately cited the authorities of any school, though the cases in which they 
gave their opinions appertained to a particular province ; and that in the cases of one country they have 
vited the authorities of another province or school whenever on points at issue they fouod no rules, prescriptive 
}or prohibitory, in the law tracts of the former province or school. 


+ Mr. Sutherland concludes his remarks upon the Dattaka-mimdnsed by saying, that ‘it is on the 
whole compiled with ability and minute attention to the subject, and’ seems not uuworthy of the celebrity it 
_has attained.” 
t The Duttaka-chandrika is a concise treatise on adoption and is supposed to be the basis of Nanda Pan.li- 
t's more elaborate work. Many of the Pandits of Bangal attribute this work to the late Raghumani Vidydé- 
bhushan, spiritual advisor of the R4fjé of Nuddea and a distinguished 2ax2if, who flourished in the latter part 
of Jugannétha’s life, and is said to have assisted Mr. Colebrooke in the preparation of his translation of the 
Diyabhiga and Mitaksharé. One of the grounds of such attgbution is, that by putting together consecutively 
the first letter of the firat and third lines and the last letter of the second and fourth lines of the last verse of 
the book the name ‘ Raghuman? is formed. 


§ See preface to the Considerations on the Hindu Law, p. xiii. 
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sarvaswa, Pandita-sarvaswa, and the other treatises by Jfaldyudra,* which are chicfly 
cited in the Bengal digests. The sublime works of Udoyandchdrjya, the reviver of the 
rational system of philosophy. The Calapataru by Lakshmidhara, whp also composed f treatise 
on the administration of justice by command of Govinda Chandra, a king of Kdshi, sprung froin 
the Vastava tace of Kdyasthas. The Govinddrnava, composed under the superintendence of 
the same prince by Nara Sinha, who was the son of Rdma Chandra, the grammarian and philoso- 
pher, The Parusurdma-pratdpa, a general digest composed by order of Sabdji Pratdpa, dja of 
the Eastern Telinga country, about five hundred years ago. The Vyavahdra Shwikdra by Negoji 
Bhatta. The Madana-ratnaby Madana Sinha, an ancient work of notoricty treating of dchdra, 
vyavahdra, and prdyashchitta. The dchdrdrka, a work principally on dchdra and vyavahdra 
by Shankara Bhatta Kashikara. The Dyota, a general digest written more than a’century ago by 
Goga Bhatta Kdshikara. The Dinakaraudyota, 3 work on dchdra and vyavahdraby Yishwaripa 
Rdmaka Goga Bhatta Kdshikara. And the Prithibi-chandroda, which also is a general digest. 
Most of these works sre not now in use, but their texts are cited in many of the current 
digests and commentaries. The work of Jitendiya ia cited inthe Mitakashard, Dayabhdga, and 
other books. And the works of Gotechandra, Graheshwara, Dhdreshwarat, Balarupa, Harihara, 


Murdri Misra, and many others are occasionally alluded to in the Vivddabhangdrnava and 
some other digests. 


Since the establishment of the British empire in India three digests have been composed 
in Sanscrit. The first of these is the Vivdddrnava-setut, confpiled at the request of Mr. 
Warren Hastings. This work was proposed as early as the 18th of March 1773, at the 
opening of the Court of Sudder Dewanny Adawtut in Bengal. In the following year a 
translation of the wotk ‘was made by Mr. Halhed and published under the 
title of “ A Code of Gentu Laws.” This work, however, was disapproved of, and _ its 
translation was condemned by Sir William Jones for reasons§ set forth in his Ictter 
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* This great Pandit was the spiritual guide of Lakskhmana Sena, a renowned monarch, who gave his name 
toan era of which upwarda of seven hundred years have expired. Halayudha was a descendant in the fifteenth 
degree ot Bhutla Nérdyana, author of the Veni-sanhdra, (a celebrated drama,) and one of the five vedantists 
who were brought from Kunouj by Rdja Adisura, and whose descendanta are almost all the Reérhi and 
Bdrendra hrahmins of Bonga 


+ Dhdreshwara is said to be the same as Rdjé Bhoja. 7de Coleb. Dig., pre. p. xi. 


{This work was compiled by several Pandits, of whom Jagannitha, author of the Digest translated by 
Mr. Colebrooke, was one. 


§ “ It (says the learned judge, alluding to the work in question) by no means obviates the difficultics 
l-fore stated, nor supersedes the necessity or the expedience at least of a more ample repository of ZZindu 
itv, especially on the twelve different contracts to which Ulpian has given specific names, and on all 
tu. others, which, though not specifically named, are reducible to four general heads. The last mentioned 
work 14 entitled the ‘ Vivdddrnava-setu, and consists, like the Roman digest, of authentic texts with 
the names of their sevoral authors regularly prefixed to them, and explained, where an explanation ig 
requisite, in short notes taken froma commentaries of high authority. It is as far as it goes a very excellent work ; 
but though it appear extremely diffuse on subjects rather curious than useful, and thoggh the chapter on 
inheritance be copious and exact, yet another important branch of jurisprudence, the law‘of contracts, is 
very succinctly and superficially dissussed, and boars an inconsiderable proportion to the rest of the work. 
But whatever be the merit of the original, the translation of it has no authority, and is of no other use than 
to suggest inquiries on the many dark passages which we find in it: properly speaking, indeed, we cannot call 
it a translation ; for though Mr. Halhed performed his part with fidelity, yet the Persian interproter had 
supplied him only with a loose injudicious epit®me of the original Sanscrit, in which abstract many ecssentia! 

pussages are omitted.” Mr. Colebrooke, by quoting the above remark in the preface to the Digest, and not 
making any observation uponit either in that book or in any of his works or opinions, 


: : seems to have 
acyuiecs ed in the judgment pronounced upon it by Sir William Jones. 
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to the Chief Government of India, in which he strongly recommended the enforce- 
ment of the Hindu law and the compilation of a better code. The sentiments expressed 


in that paper are truly worthy of him. ‘“ Nothing (he says) could be more obvi ously 
just than to determine private contests according to those laws, which the parties 
themselves had ever considered as the rules of their conduct and engagements in civil life; 


nor could any thing be wiser than, by a legislative act, to assure the Hindu and Mussulman 
subjects of Great Britain, that the private laws, which they severally hold sacred, and a 
violation of which they would have thought the most grievous oppression, should not be 


superseded by a new system, of which they could have no knowledge, and which they must 


have considered as imposed on them by a spirit of rigour and intolerance.* So far the prin- 
ciple of decision between the native parties in a cause appears perfectly clear ; but the difficulty 


lies (as in most other cases) in the application of the principle to practice ; for the 7/indu aud 
Mussulman laws are locked up for the most part in two very difficult lancuages, Sanscrit and 
Arabic, which, few TEuropeans will cver learn, because 


neither of them Ieads to any 
advantage in worldly pursuits; and 


if we give judgment only from the opinions 
of the native lawyers and scholars, we can never be sure that we have not been deceived by 


them. Tt would be absurd and unjust to pass an indiscriminate censure on a considerable 


in declaring, that I could not with an easy 
conscience concur in a decision merely on a written opinion of native lawyers, in any cause 


in which they would have the remotest interest 1n- misleading the court: nor, how vigilant 
soever we sight be, would it be very difficult for them to mislead us, for a single obscure text, 
explained by themselves, might be quoted:as express authority, though perhaps in the very 
hook, from which it was selected, it might be differently explained, and introduced only for 
the purpose of being exploded. The obvious remedy for this evil had occurred to me before 
I left England, where I had communicated my sentiments to some friends in Parliament, and 


body of men; but my experience justifies me 


on the bench in Westminster Hall, of whose discernment I[ had the highest opinion; and 
those sentiments I propose to unfold in this letter with as much brevity as the magnitude of 
the subject will admit. If we hada complete digest of Hindu and AMlahomedan laws, after 
the model of Justinian’s inestimable Pandects, compiled by the most learned of the native 
lawyers with an accurate verbal translation of it into English ; and if copies of the work were 


* Again, at tho conclusion of his proface to Manx, that eminent judge remarks : ‘* Whatever opinion in short 
may be formed of Mann and his laws, in a country happily enlightened by sound philosophy and the only true 


revelation, it must be remembered that those laws are actually revered as the word of the Most High, by 
nations of great importanee to the political and commercial interests of Furope, and particularly by many 
wnillions of Hindu subjects, whose well directed industry would add largely to the wealth of Britsin, and who 
ask no more in returo than protection for their persons and places of abode, justice in their temporal concerns, 


indulgence to the prejudices of their old religion, and the benefits of those laws, which they have been taught 
to believe sacred, and which hlone they can possibly comprehend.” 


Sir Francis Macnaghton too remarks : “ Tho right of 7Zinds to have their contests decided by their own laws, 


has been establishod by the legislature of Great Britain ; and I most cordially concur in the sentiments which 
have been expgesacd by Sir William Jones, upon this subject.” 





‘“Astothe Hindus, T have not a predilection 
for the tenets*Of any of their schools, or for the doctrines of any of their scholiasts, in particular. Sach as their 
law is, they have a right to an administration of it, among tho partivs themselves. To deprive them of this 
right against their will, or without thoir desire, would be rigorous in a eivil, and intolerant in a religious point 


of view; for their laws and thoir religiou are so blended together that we cannot disturb the one without 
doing violence to the other.” * Their own is the only law to be alyinistered to them.” ‘(rive them not. 


any laws but their own; yet undor a pretext of dealing those out, lct us not subject the peuple to wrong. 
Ii. L., pre. pp. v, vi. 
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reposited 3 in the proper officesof the Sudder Dewanny Adawlutand the Supreme Court, that 
they might occasionally be consulted as a standard of justice, we should rarely be at a loss for 
principles at least and rules of law applicable to the cases before us, and should never perhaps 
be led astray by the Pandits or Moulavis, who would hardly venture to impose on us when their 
imposition mizht be so easily detected. It would not be unworthy of a British Government 
to give the natives of these Indian provinces a permanent security for the due administration 
of justice among them, similar to that which Justinian gave to his Greek and Roman subjccts ; 
but our compilation would require far less labour and might be completed with far greater 
exactness in as short a time; since it would be confined to the laws of contracts and inheritances, 
which are of the most extensive use in private life, and to which the legislature has limited 
the decisions of the Supreme Court in causes between native parties.” The letter from which 


this extract is taken, is dated 19th of March 1788. 


On the same date, the then Governor General, Marquis Cornwallis, with the concurrence 
of the Members of Council, accepted the offer in terms honorable to the proposer and expres- 
sive of the most liberal sentiments. ‘* The object of your proposition (they say) being to pro- 
mote duc administration of justice, it bocomes interesting to humanity ; and it is deserving of our 
peculiar attention, as being intended to increase and secure the happiness of the numerous 
subjects of the Company’s provinces.” And the result of this proposition, so elady accepted 
by the’ Governor General in Council, was the composition of the Vivddasdrdrnava, and the 

Vivaédabhangdrnava: the former was written by Sarvory Trivedi, a lawyer of Mithil4é, and the 
latter by Jugannaitha Tarkapanchdnaniz, and both by the direction of Sir William Jones, who 
himself had undertaken a translation of the latter work, together with an introductory discourse, 
for which he had prepared ample matcrials,* when the ‘hand of death arrested his labours. 
Although it must be a matter of regret that the public has lost, by his premature death, 
a translation from his pen of a digest compiled under his direction, yet it must be acknowledged 
that the scholar selected by Sir John Shore, the succeeding Governor General, for completingt 
a translation of this digest was one who seem; to have devoted much more time and atten- 
tion to the study of our literature and law, ani than whom no one has as yet been able to 
make a more faithful and complete translation of a law tract in Sanscrit, or to give a_ better 
exposition of our law. The translation of the Vivddabhangirnava or Jaganndtha’s Digest 
is commonly known as ‘ Colebrooke’s Digest.’ This digest treats in full of the topics of 
contracts and inheritance as required by Sir William Jones. The author of the work was 
one of the greatest Pandits and also one of the most ingenious logicians of the age. Instead 
of reconciling contradictions or making. anomalies consistent, he has in many instances 
attempted to display his proficiency in logic and promptitude in subtle ingenuity, and has 
thus rendered the work an unsafe guide for a reader not already well versed in the law. Such 

cader will often find in it several discordant doctrines on one and the same point, and 
will be at a loss to know which to follow; and if he follow whatever doctrine he 
finds at the firat sight, without knowing what doctrine is recorded on the same 
point at another prge, he will perhaps do wrong, for there may be in — place 
of the samz book another doctrine, perhaps the just one, and the former may™nhave been 


* See his last anniversary discourse as President of the Asiatic Society, vol. iv. p. 176. 


+ For the version of many texts cited in the work come from the pen of Sir William Jones, most of the 
laws quoted from Manu being found in his translation of the Ménava dharma shdstra, and other texts having 
boen already translated by him whon porusing th» preceding digest, the Vivdddrnava-setu. Vide Coleb. Dig., 


pre. p. xvi 
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founded only on subtle ingenuity. He will moreover sce that in one place doubts are 
ingeniously thrown upon established doctrines and principles laid down by unquestionable 
authorities, and in another he will find a corroboration of the same doctrines and _ principles. 
He will very often find no decision on a point, but only the discordant opinions of several 
authors of.several schools. Under such circumstances he only who knows the established 
doctrines of the different schools can safely make use of the work. It is for the above and 


other reasons that unfavourable opinions have been expressed by the European scholars 
who have written on.the 7findu law.* 


* Tho opinion of Mr. Henry Colebrooke is as follows: ‘In the preface to the translation of the Digust 
L hinted an opinion unfavourable to the arrangement of it, as it has been executed by the native compiler. 1 
have been confirmed in that opinion of the compilation, since its publication ; and indeed the author’s nicthod of 
discussing together the discordant opinions maintained by the lawyers of the several schools, without distinguish- 
ing in an intelligible manner which of them is the received doctrine of cach school, but un the coutrary leaving 
it uncertain whether any of the opinions stated by him do actually prevail, or which doctrine must now be 
considered to be in force and which obsolete, renders his work of little utility to persons conversant with the 
law, and of still less service to those who are not versed in Indian jurisprudence ; especially to the English 
reader, for whosu use, through the medium of translation, the work was particularly intended.” Preface to 

the Dayabhaga, pp. Ui, il. 

«St consists,” says Sir Thomas Strange, “ like the Roman Digest, of texts, collected from the works ot 
authority cxtant in the Sanscrit language only, having the names of their several authors prefixed, together 
with an ample commentary by the compiler, founded for the most part upon the furmer ones. That. its arranje- 
ment was not, on its first appearance, satisfactory to the learned, and that the commentary abounds with 
frivolous disquisitions, as well as with the discordant opinions of different schools, not always sufficiently 
distinguished, rests upon the best authority, that of the learned translator; by whom its utility, for tho 
purpose for which it was planned, 1s well nigh disclaimed. It is long, thereterc, since it was characterised, not 
unhappily, as ‘the best law book for counsel, and tho worst for a judge.’ But, in whatever degree, 
Jagunnitha's Digest may have fallen in estimation, a3 u book to be used with advantage in our courts, and espe- 
eially in those to the Southward, it remuims a mine of juridical learning, throwing light upou every question 
on which it treats, whatever attention it may require in extracting it.”—Str. H. L. vol. i. pp. xvii—xix. 


The author of the Considerations on the Hindu Law remarks :—*‘ The plan of Sir William Jones may have 
been excollent, but the execution of it fell to the share of Jagannitha. He has given us the contents of all books 
indiscriminately. That he should havo reconciled - contradictions or made anomalies consistent, was nut to be 
oxpected ; but we are often the worse for his sophistry, and seldom the better for his reasoning. His incessant 


attempts to display proficience in logic and promptitude in subtility, he might have spared without regret to his 
readers.”"— Cons. H. LL. p. viii. : 


The author of the Summary of the Laws and Customs of the Hindus remarks:—‘“ The Digest of Jugaanitha, 
translated by Mr. Colebrooke, although other subjects are occasionally adverted to, 18 nominally confined to 


tho law of contracts and syccessions ; and the frequent occurrence of jarring texts and obscure commentaries 
forms a great objection to it as a work of particular reference.”—J/5id. pre. p. v. 


I concur however with Mr. Morley in the opinion that—** Notwithstanding the unfavourable opinions of the 
Vivadabhangarnaya, pronounced by its learned translator and others, thore is no doubt but that it contains an 
immense mass of most valuable information, more especially on the law of contracts, and will be found eminently 
useful by those who will take the trouble of familiarising themselves with the author’s style and method of arrange- 
ment.” The ACCURACY of the learned transiator’s remarks,—that for the reasons noticed by him, the work is of 
little utility (even) to persons conversant with the law, may be questioned. Persons conversant with the Hindu 
law, as curront in the different schools, seeing an opinion with the name of its author may recollect or discover 
to what school he belongs ; nor can it be difficult for them to know whether that opinion prevails in any schvol or 
is become obsolete. At any rate, they will find in the book almost all the important texts of almost all the 
ancient and mudern works, with comments or expositions so numervus, curious, and interesting that uo work in 
existence can impart half the information or knowledge which Jagannatha's Digest does. And possessed of this 
immense mass of opinions and information they can easily seloct those justly referrible to each of the schools: 
those conversant with the doctrines of the Hindus law as current in the different schools cannot theretvure fail to 
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The Vivddabhangarnava, citing , and ener or on the texts of the works adopted in 
the several schools, 3 is occasionally ies as an authority by the lawyers of the other schools.* 


Some. other Jaw tracts also have been translated into I na@lish, the most important of 
which are the Déyabhdga of Jimitavdhana and the Mitéhshard of Vigyd neshwara, the standard 
authorities of the ZZindu law of inheritance in the schools of Bengal and Benares respectively._ 
They ,. were translated by Mr. Henry Colebrooke with accuracy and fidelity. The learned 
translator having accompanied them with elucidatory annotations and glosses drawn from 
their commentaries and numerous other sources, to which his peculiar. opportunities and __ 
immense erudition gave him ready access, has rendered those translations of very great utility : 
every page bears testimony to his diligence in collecting the materials, to his judgment in 
their selection, and to his learning in-their interpretation. A considerable knowledge is sure 
to be derived from the study of these two works in which the entire doctrine of the two 
schools, with the reasons and arguments by which each 1s supported, may be seen at one view 
in 2 condensed form. Mr. Orianne has also translated the chapter on inheritance from the 
Mitdksharéd. Mr. Borradaile, Judge of the Sudder Dewanny Adawlut of Bombay, and the 
author of the valuable Bombay Reports, has published a translation of the Vyavahdéra-mayikha, 
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derive very great benefit from this work. Sir Thomas Strange and Sir William Macnaghten, whose works 
abound with roferences to quotations from the Digest, and many of whose principles are founded thereupon, are 
striking proofs of the usefulness of the work in this respect. The learned Translator too has written several of 
his remarks and opinions on the authority of that Digest. It is only difficult, as already remarked, fur a person 
not conversant with the law to derive benefit from it ; and in fact to them it would be an unsafe guide. 


*Mr. Colebooke, however, in his letter to Sir Thomas Strange says :—‘*‘ We have not here the same 
veneration for him when he speaks ® his own name, or steps beyond the strict limits of a compiler’s duty : and as 
his doctrines, which are commonly taken from the Bengal school, or sometimes originate with himself, differ 
very frequently from the authoritics which heretofore prevailed in the South of India. I am sorry that the 
Southern Pandzts should have been thus furnished with means of adopting, in their answers, whatever doctrine 
may happen to be best accommodated to the bias they may have contracted; and T should regret that 
Jagannatha’s authority should supersede that of the much abler authors of the J@itdkshard, Smriti-chandrikd, 
and ANidhaviya.” With due doference to that eminent scholar, it may be remarked that if the Southern 
Pandits used an opinion originating with Jaganndtha himself and not founded upon, or consistent with, an 
unquestionable authority, notwithstanding the J@itdkshara and the other authorities expressed a different 
doctrine on the same point, then their opinion would indeed be objectionable ; but if they cited a passage from 
Jaganndthy’s Digest because they did not find a law on the same* point in the books preferably used in 
their schools, or because they found in Jayanndtha’s Digest an exposition better worded, and not contradicted 

* by the local. authorities, the Jearned gentleman ought not to have been sorry for it; inasmuch as he himself 
has done the same in many of his remarks on the opinions of the Southern Pandits, aa published in the 
second volume of Strange'’s work on the Hindu jaw. Sir William Macnaghten too, though he in one place 
considers the Vivrddabhangérnava as a Bengal authority, has founded many of his general principles upon 
the texts contained in the said Digest. Open also the second volume of his work on the Hindu Law. and 
it will be found that many vyavasthas relative to cases of the other provinces have been founded by the 
Pandits on the authority of Jagannitha's Digest, and these vyavasthas of theirs have been approved of and 
published by the learned gentleman himself as correct and accurate. Besides, where Jagannittha, citing 
the authorities of one school, draws a conclusion not inconsistent with its doctrines, or where he gives an 
exposition as being the doctrine of a certain school, and that exposition is not contradicted by the authorities 
thereof, or where his work contains an exposition not to be found in, or not prohibited by, any of the law 
irnets current in that school, there is no reason why that part of his work should not be used by lawyers 
ax an anthority in that school. Had the case been otherwise, Sir Thomas Strange, whose work on the 
Ilindu law is chiefly intended for the Southern schools of India, would not have cited as authorities 
Jaqannatha and other authors of Bengal in almost every page of his work; and Sir W. Macnaghten too 
would not have founded his chapter on contracts, which is for all the schools, almost solely upon Jaganndtha's 
Digest. 
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to which he has affixed annotations referring to passages of other works on the Hindu law, and 
rendering his version of peculiar utility to the student of the law of that side of India. A 
translation of the Dayakrama-sangraha has been published by Mr. Wynch, who has ju- 
diciously adopted the version of the texts of the legislators and sages of antiquity cited therein 
from the works of Sir William Jones and Mr. Henry Colebrooke. The Institutes of Manu 
have been “translated by Sir William Jones and Sir Graves Haughton into English, and by 
Monsieur Loiseleur Deslongchamps into French. The version by Jones has been gencrally 
eonsidered as the masterpiece of that learneg and elegant writer: those by Haughton and 
Deslongchamps vary from it but slightly and no where importantly. There is another 

translation by one or two natives of the first three books of Munzu, published in pamphlets. 
in which the Sanscrit text is given inthe Devanagree character, a literal translation in Bengalee, 
and Sir William Jones’ translation, with a revised translation in Einglish. The Dattaka- 
miniinsu and Dattaka-chandrikd have been translated by Mr. Sutherland; with useful notes 
after the manner of his illustrious uncle, Mr. Colebrooke. His version of these two standard 
works on adoption and the synopsis thereof, which he has appended to his translation, are emi- 


nently useful. A French translation of the Dattaka-chandrikd by Mr. Oriannec, has also 
been published. 


A translation of the Vyavahktra kanda of Jdgnyavalkya’s institutes by Dr. Roer and 
EF. Montriou, Iisq., barrister, has just appeared. This work is entitled “ Hindu Thaw and 
Judicature,” and contains many explanatory and useful notes. 


Besides the abovementioned translations we have some original works on the Hindu 
law written in Ineglish. The chief of these arethe ‘* Considerations on the Hindu Law,” 
“«“ Klements of Iindu Law,” and the ce Principles and Precedents of Hindu Law.” 


Sir Francis Macnaghten was the author of the Considerations on the Hindu Law, 
which consists of enunciation of principles,* seldom founded upon the authority of the 
law books, but generally collected from the then decided cases, such as ought, in his 
judgment, to be adopted, and such as ought, if adopted, to continue immutable. Those 
cases however were decide: for the most part according to the opinions of Pandits, who are 
spoken of by him in the most disparaging terms, and to whom he. says he was 
obliged to have resourse on points as they arose. Those principles have been _ illus- 
trated copiously by arguments; and the decided cases from which those principles have 
been deduced are repeated over and over, and given in exrtensv. Tis chapter on adoption is the 
longest of all, occupying 122 pages, 42 of which are devoted to a criticism of, and severe repre- 
hension on, 2 judgment of Sir Thomas Strange ina particular case. The seventh chapter of the 
work in question is on contracts, and is composed only of such texts gy are set forth in Cole- 
brooke’s translation of the Digest of Jagannaétha; aud the cighth and ninth chapters are for the 
most part translations from the Afitdkshard. The Addendum and Appendix respect only the 
law of adoption. It is apparent from his writings that he had not the slightest knowledge 
of the Sanscrit language nor of the law books not translated into English. [is work however 
is more useful than could be expected from an author who was ia ae of such insufficient 
means, and who, moreover, commenced and finished it in one year.” 


The Elements of Hindu Law was written by Sir Thomas Strange when Chicf Justice 
of the Supreme Court of Madras. Although he had no knowledge of the Sanscrit language, 


* ‘Tt is to be regratted,” says Mr Morley, ‘‘ that the whole w wrk is pervaded by a spirit of exaggerated self- 
estimation and unjast depreciation of every thing not consonaut with the author's profossional prejudices.” 
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yet almost every one of the elements contained in his work is based upon good and appro- 
priate authorities cited below the page. In some instances, however, he has erred in not speci- 
fying the peculiar doctrines of the different schools, or in blending the especial doctrine 
of one school with that of another. The learned author does not so fully treat of the doctrines 
of the other schools as he does of the two schools in the South of India where he 
had to, administer justice. His work therefore is of greater utility in the "Courts of 
Madxsas and Bombay than in those of the other provinces. The second volume of the work, 
which contains cases and law opinions appended by the learned author to his work, under 
the title of “ HResponsa Frudentum,” or opinions of the Pandits, isindecd very valuable, 
almost every one of them being followed by remarks from the pen of Colebrooke, Sutherland, 
and Ellis, or one or other of them; and the work is rendered still more valuable by con- 
taining the opinions of Colebrooke in answer to letters from the author. The above opinions 
and remarks are truly responsa prudentum, and the author’s secking Colebrooke’s opinion 


on every difficult point, and his publication thereof in support of what he wrote, are 
actiones prudentis. 


The Principles and Precedents of Hindu Law composed and compiled by Myr. (afterwards 
Sir) William Hay Macnaghten, are the most clear and lucid of the digests hitherto compos- , 
ed by natives or Europeans. The first volume of this work treats of proprietory right, inhcrit- 
ance, stridhan, partition, marriage, aduption, minority, slavery, and contracts, and contains a 
translation of a portion of the Mitdkshard. The second volume consists of precedents or 
opinions of the Hindu law officers delivered in, and admitted by, the several courts of judi- 
cature, and examined and approved of by the author himself. This volume is very useful, and 
it would have been much more so had the author published in it the very valuable opinions and 
remurks of Mr. Henry Colebrooke, contained in Strange’s [:lements of Hindu Law ; 
and his first volume too would have been more exceNent and authoritative had he all along 
cited authorities in support of the principles 4nd doctrines therein contained in the saine 
manner and with the same prudence as Sir Thomas Strange has done.* 


* Mr. Morlcy says :—‘‘ In a late judgment delivered by the Privy Council, Sir William Macnaghten's 
work is mentioned as by far the most important authority amongst the Hindu law-books by European authors ; 
and it is stated, on the information of Sir Edward Ryan, to be constantly referred to in the Supreme Court of 
Calcutta as all but decisive on any point of Tlindu law contained in it; (but see anfe pp. 605 —G607 ;) and that more 
respect would be paid to it by Judges, than to the opinions of the Pandits.”” If the expression ‘ Hindu law-books' 
mean those composed or compiled by Europeans, Macnaghten’s work is forthe greater part such as it is atated to 
be ; but if it comprehend also translations and the remarks and written gpinions of Europeans, then whatever has 
come from the pen of that emiuent scholar and lawyer Mr. Henry Colebrooko oug)it to be regarded as of greater 
weight : especially his translations of the Dayabhaga and Mitakshara, the former of which worka is standard Jaw in 
Bengal and the latter is moots in all the schools from Benares to the Southern extremity of the peninsula of India 
as the chief ground work of the doctrines they follow ; and the translations themselves are also masterpicces, and, 
accompanied as they are with translations of the most illustrative and appropriate comments, &c. they are perhaps 
more useful than the originals. The translation of the Dattaka-mimansa and the Dattuka-chandrikd, the 
standard law tracts on adoption, made after the manner of Colebrooke by his nephew, Mr. Sutherland, and the 
translation of the portion of the Bfitdkshara made by Sir William Macnaghten, and those of the Déyakrama- 
sangraha and Vyuvahara-maytikha are of equal authority with the above. Next in importance are the remarks 
avd opinions of Colebrooke, ‘* whose learning,” saya Sir Thomas Strange, “ in that abstruse science, drawn direct- 
ly from the original and the most authentic sources, stands acknowledged in Europe as well as in India.” The 
remarks and opinions above alluded to convey, in most instances, not only his strictures on the points referred and 
opinions reported, but references also to printed authorities in support of his observations, or of the answers 
of the Pandits. It is with reference to one of those opinions that Mr. Shakespear, an able Judge of the 
Sydder Dewanny Adawlut at Calcutta, said, alluding to Sir William Macnaghten: ‘‘ Now I imagine Mr. Henry 







AX1 


The work entitled ‘“ Treatise on Inheritance, Gift, Will, ‘Sale, and Mortgage” by F. E. 
Elberling Esq., late of the Danish Civil Service, cantains some principles of the Hindu law, 
and on the whole is a good compendium, but as regards the Hindu law cannot be viewed 
as quite a safe guide. Although the author has acted judiciously in citing authorities and 
precedents in support of the principles contained in his work, yet his precaution seems to 
have sometimes failed him. The author appears totally unacquainted with the Sanscrit 
language, in which (to use the expression of Sir William Jones) the Hindu laws are for the 


most part locked up; and more could not there(gre be expected from onc, whose kuowledge of 
the sources of that law is so limited. 


Steele’s Summary of the Law and Custom of Hindu Castes, printed by order of the Governor 
in Council of Bombay, is inconvenient for reference, on account of:a want of proper arrange- 
ment; but it contains a mass of useful information and may always be consulted with advantage. 
He divides his work into three parts, law, castes, and existing customs: the two latter 


divisions are especially useful, as containing a quantity of matter not to be met with in any 
other English book. 


Colebrooke’s Treatise on Obligations and Contracts hardly comes within the class of works 
treating of ILlindu law, inasmuch as it relates to the subject of contracts gencrally ; he has, 
however, illustrated the law of contracts throughout by references to the Hindu system; and 
the student will find much that 1s valuable regarding that system under those titles which the 
l@grned author hus completed. Unfortunately the work was never finished, and the preface 


and preliminary matter, promised by theeauthor in the first ne only published volume, have 
never seen the light. 


The tract written by Raj& Rammohan Ray treats chiefly of proprietory right, support- 
ed by citations of authorities ; the Sanscrit texts quoted being accompanied with English 
translations. It would have been a great benefit to the public had similar essays on the 
other heads of our law been written by that eminent scholar. 


The Table of Successions by Babu Prosanno Kumfr Tagore, a living authority of great 
experience and repute, is a very ingenious production: it presents in one view the whole 
order of succession to property whether that of males or females, with useful and explanatory 


notes. It is in fact a Digest of the Digests, but requires ability to understand the plan and 
master the contents. 


I have, I think, given an all but complete list of the works which treat of the vyavahdra 
branch of our law. It remains to notice how justice is administered in accordance with 
that law on which sa many works are extant. The judges, barristers, pleaders, and 

















Colebrooke to be the highest European authority on matters of Hindu law; but supposing others to be equally 
well read, no ono can be placed in competition with him as to the two qualifications, a knowledge of the law 
and of the practice and observances of this Court, in which he was so many years the Chief Judge.” And Sir 

Francis Macnaghten too remarks :—~‘ Upontho right of a 2Zindu todisposo of his property by will, I have 
seen the opinion of Mr. Colebrooke, and I neod not add that there is rot any man whoso opinions may justly 

command a greater degree of deference.” The author of these pages has perused whatever has fallen from 
Mr. Colebrooke with great attention, and found him most accurate and deep, resulting from a thorough study 
of the Sanscrit books df law mentioned by him, books the whole of which are rarely read by the majority of the 
lawyers of any school. 
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others who know English, have recourse to the English translations and digests. But no such 
means are available to the numerous natrve judges, pleaders, and suitors who do not know 
that language, and are not furnished with translations or proper treatises in the vernacular.* 
They are therefore entirely dependant on the Pandits, the venality of many of whom has 
disparaged the character of that body (though some were and are indeed most upright as well 
as learned) to such a degree that we should be justified in adopting the language of Sir 


William Jones already cited. 


Add to this, it happens in many cases tM in consequence of the Mofussil pleaders 
having no means of knowing the law except from the mouths of FPandits, no question touching 
the Hindu law has been raised until they have come in appeal before the Sudder Dewanny 
Adawlut, where the pleaders, familiar with the law tracts in English, have raised law 
points and then the cases either result in nonsuit or are remanded tobe tried de novo, and thus the 
parties are fruitlessly burthened with costs of the two Courts. This evil ‘has been very little or 
very partially remedied by the English transiations and digests of the Hindu law, they being of 
use to those only who know English, and who, compared with the mass of judicial officers and 
legal practitioners in the Mofusail, are insignificant in number; consequently without a good 
digest in the English language, combined with a corresponding one in the vernacular of the 
country, the evil cannot be removed, nor the desideratum felt by Sir William Jones and others 
supplied. [t was a matter of great regret that no such endeavour had hitherto been made. The 
Government have enacted that the cases of the 7Zindus regarding inheritance, &c. shall be decided 
according to their law, but have afforded no means of making a proper use or checking the abuse 6¥ 
that law. This was remarked to the author by one of the most intelligent judges of the Sudder, 
now no more, who at the same time requested him to translate into Bengalee and Urdu 
the Principles of JZiindu Law by Sir William Macnaghten. That work was thereupon 
minutely gonc through, with a view to determine if a translation of it would be sufficient for 
the purpose, when it was judged that the work itself required some additions to be made to it 
and some portions to be rectified to render it complete and more useful. The translation 
and publication of the Ddyabhdga and Mitdkshardé on inheritance and the Dattaka-mimdnsd and 
Dattakd-chandriha were considered likely to be more expensive and tedious than useful at pre- 
sent, inasmuch as considerable parts thereof are composed of arguments tending to establish the 
authors’ own opinions and to refute those of others. It would moreover be very difficult 
for such as would not thoroughly study and digest them readily to discover the principle or 
decision regarding any point; for it is not rarely the case with those works that in one place 
i principle appears to be laid down as decisive, but in another (perhaps at the distance of 
many pages) will be seen a passage which refutes and explodes the former and establishes . 


* The law tracts hitherto written in Bengalee are four in number ; but they are defictent in many respects 
and therefore of very little utility: they vanished as soon as they appeared, having never been brought into use. 
The firat. of these istentitled the Vyavahara-ratnamala written by Lakhyi Ndrdyan Nyayalankdra in the form 
of questions and answers with the authorities in Sanscrit. This work contains a succinct view of the law of in- 
heritance according to the doctrines of Jimiutavdhana, contrasted with those of the Mitékshard, together 
with a short treatise on adoption. The next is the compilation by Rémjtvan Tarkdlankara. It is a collection 
of the doctrines of the Diyabhdga and other works. These two works are mentioned in a letter from the 
Bonzal Government to the Court of Directors under date the 22nd of February 1827, as being among 
the works encouraged and patronised by the Government. The third was written by Gangd Kishore Bhattd- 
chirjya of Bahord. Tt treats of inheritance, impurity, and expiation, but superficially and imperfectly. The 
fourth is a little pamphict written by <Abhoydcharan Tarkapanchdnana, a well known ‘logician. This book 
eontains only the abstract principles of the Dayabhaga. 
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another. Translations of those works cannot therefore be of great usc to those who cannot 
devote much time to a diligent study of their contents. Besides, now-a-days the judges for the 
most part consider it safe and convenient to follow the decisions of their learned predecessors, 
instead of taking much trouble to ascertain for themselves the law on the point or points at 
issue.* Hence, the principles laid down in the previous decisions and the opinions of the law 
officers followed in those decisions and admitted by the courts of justice, form in a great degree 
the practical part of thelaw. Consequently in the present state of legal practice it will not be 
enough if a digest include only the principles contained in the law tracts and the authorities on 
which they rest; but to be practically useful; such a work is needed as will comprise all the 
principles laid down in the current law tracts, unreversed or final decisions, and the admitted law 
opinions, illustrated by precedents. Moreover it is required to be not only in the vernacular but 
also in English, inasmuch as all the desiderata are not to be found in any single English book, and 
it is very difficult for a person to procure a large number of the English books on the subjects in 
question, and still more so, if he be in possession of them, to find out what he requires without 
losing much time in the attempt. To compile a work of the above description requires, I confess, 
more time and talent than I possess. But as no onc more talented and experienced has under- 
taken this arduous task, and the want of such a work continues to be felt by both Mofussil and 
metropolitan practitioners and others, I commenced the work in the hope of providing for the 
defect as fur as my humble abilities would allow, and the following pages constitute the result 


of my labours. 


T thought at first that it would be sufficient to supply the vyavasthds or principles in 
Bengalee and. English, with authoritics and precedents bearing. thereupon. But it occurred 
to me that if [ did not give the Sanscrit passages expressive of those principles and the texts 
of the holy sages and other great authors on the autherity whereof those principles were laid 
down, there would still be left for the ingenious portion of the Pandits a field to work upon. 
And the little experience that [have had in this gepartment of jurisprudence suggested to 
me that it was necessary to publish separate books for Bengal and the other schools, as it 
is very difficult to preserve all along the distinction between the laws as current in 
Bengal and those in the other schools, so much so that even Sir William Macnach- 
ten, who seems to have taken much care about it, has sometimes forgotten it, and blended 
the special doctrines of, onc school with those of another. But even were I careful in 
making the distinction throughout, still the reader who would not make himself master of them, 
would very probably overlook them and fall into errort. Add to this the vernacular language 
of the different schools not being one and the same, the principles, precedents, &c. having 


* Thoy ought, howovor, t® be warned that, amongst the decisions passed in accordance with the Hendu law, 
there are some which are not correct and accurate with reference to that law ; and as decrees are in themselves 
not law but merely the application of the law to particular cases, andas the judges are by their oaths bound to 
decide each case upon its own merits in conformity with law, usage, and principles of justice, they should not 
(and cannot conscientiously) follow a precedent without being satisfied that that precedent is in conformity with 
the law they are to administer. Procedents therefore ought to be applicd after great consideration and with 


due circumspection. 

+ ‘In a general compilation,” says Mr. Colebrooke, ‘“‘ where the authorities are greatly multiplied, and the 
doctrines of many different schools and of numerous authors are contrasted and compared, the reader is at a 
loss to collect the doctrines of a particular school and follow the train of reasoning by which they are main- 
tained. He is confounded by the porpetual conflict of discordant opinions and jarring deductions and by the 
frequent transition from the positions of one sect to tho principles of another."—Da. bha. pre. p. iii. 
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reference to Bengal required to bo translated into Bengalee, and those peculiar to the 
other schools into the vernaculars of those provinces, at least into Urdu, which is understood 
throughout those countries. If, however, all the principles, &c. were to be thrust into one 

work and translated into Bengalee and Urdu, the book would not only be swollen to an 
inconvenient extent, but the reader would have to pay fora portion which he would not 


require. On these considerations I have resolved on two separate books; and the present is 
the book for Bengal. 


In this book the vyavasthdas or principles,laid down in the Ddyabhaga, Ddyatatwa, 
Dayakramasangraha, Srikrishna’s comment on the Ddyabhaga, and Jagannatha’s Digest, 
and also in the other Sanscrit books respected in Bengal, and the decided cases and prece- 
dents, are inserted regularly and consecutively ;.and under each of these, the reason (if any) for 
the establishment of such vyavastha is given ; after which the authority or authorities in support 
thereof have been cited with the name of the author or authors. If any phrase or term 
in the text required to be expounded, a letter within parentheses is put after that, and an 
explanation thereof given generally in the words of some commentator or digest-writer in a 
following paragraph beginning with the same letter within parentheses, in order that the ingenious 
Pandits may not, for the purpose of misleading, give a different turn to the phrase or term, for 
they have no authority to give a meaning or exposition different from that adopted by the 
commentators or authors of each school; and if a principle is deduced from such explanation, 
that also is given with the authority or authorities, if any. Then, in foot notes, references are 
made in abbreviated forms to the Sanscrit and English books, and the volumes, chapters, sec- 
tions, and pages, at which the vyavasthds, authorities, &c. contained in this book are to be 
found. Almost the whole of the most interesting and valuable remarks and observations of the 
Sanscrit and English writers on the Hindu law have: been inserted herein, occasionally 
in the body, but generally in the foot notes, which contain also much interesting informa- 
tion. After giving the principles, authorities, &c. respecting one portion of a subject, I have 
given the whole of Macnaghten’s precedents bearing thereupon, that is, the legal opinions on 
the same subject admitted by the several courts of judicature and examined and approved of | 
by that learned gentleman.* Then are given the decided cases illustrative of, and bearing on, 
ono or more of the vyavasthds on the same subject. Of these, the decided cases and prece- 
dents are given in Einglish and Bengalee and the rest generally in Bengalce, Sanscrit, and 
E:nnglish : the Bengalee in the first and the Sanscrit in the second column of the left hand page, 
and the English in the page to the right thereof. To save the reader time and trouble I have, 
moreover, keptthe vyavasthds distinguished by numbers,in large type,and the marginal expression 
“ yyavasthd,” that he may at once find them out without being obliged to look over the entire 
pare. The naturc of the rest of the contents also will be easily known by the several 
marginal expressions used for the purpose. 


Most of the report books from which the cases have been taken being rather scarce, it was 
not considered sufficient to give only the names of parties and dates of the decisions, leaving the 





* These extend as far as the year 1829. I hada great desire to select and add other admitted opinions of the 


law officers down to the present time, but have becn unable to do so, as they had been burnt in pursuance of 
the orders of the Sudder Court. 


I reserve for the second book, the responsa prudentum and the valuable remarks thereupon which consti- 


tute the second volume of Strange’s work on the Hindu law, they having relation to cases of Southern India 
and the law ascurrent there. 
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readers to procure, and refer to, the original books, 1 complete set of which (if at all procur- 
able) would perhaps cost them more than ten times the price of the present work, and even 
then, without a translation in the vernacular, would be of very little use to those who do not 


read English. I have therefore given in English and Bengalee the whole of the important 
portion of each decision. : 


In selecting the cases bearing on one or more of the vyavasthas under each head, Me. 
Morley’s Analytical Digest, in which the substance of the decided cases has been well 
arranged under proper heads, has been of great assistance to me. The book is very corive- 


nient for use and saves’ those, who search for precedents on particular points, a great deal 


of time and trouble. The only thing to be regretted is, that the compiler, being as he is a 


learned barrister, has not taken the trouble of himself drawing up abstracts of the Sudder 
decisions, especially those in the Select Reports, instead of putting down their own marginal 
notes which are sometimes inaccurate, sometimes insufficient, and often not suqgh as they 
ought to be. THis introduction to the Hinds law is full and elaborate. I have extracted 


some passages therefrom almost verbatim, because [T fonnd them to be so correct and so well 
written that IT thought FE could not do better. 


. S e = e ° 
In the Supreme Court the Hindu law governs suits between Findus in respect ta eon- 


tracts, succession, and inheritance,*® and in the other Courts in respect to succession, inherit- 


anee, marriage and caste, and other religious usages and institutionst. These therefore hav + 
been the subject of the present work, and not the whole of the cighteen titleat of the ryarithara 


handa of our Dharma Shastra. Of these again, as questions connected with succession, 


inheritance, (which comprises also ugage, maintenance, partition and exclusion from inheritance, ) 
uloption, debt, gift, and sale are frequently brought before the Courts of Justice, they have been 
copiously treated of; while the other subjects have been but slightly adverted to,they being 


ee en eee * ee 


* The statute 21st Geo. 3rd, Chapter 70, provides ‘ that their inheritanco and succession to lands, renta, and 
gools, and all mattersof eontract and dealing hetwoon party and party shallbs determined, iu the case of the 


Mohamodans by the laws an l'a3iges of Mohunodina, and in tho cassof Gentooa by the laws and nsacesot 
(zentoos.” 


+ By Soction 15, Rogulation TV. 1793 re-enacted for Bonares and tho Upper Provinces by Remulations V. of 
1795, Section 3, and Regulation IIT. of 1803, Saction 16, itis provided that * in suits regarding succession, imherit- 
ance, marriage, and caste, and all roligious usages and institutions, the Hinds laws with regard to indus are to he 
considered as the general rales by which the Judges are to form their decisions.” Althouch the provisions in the 
enactments cite 1 would appear to exclude casos of contract, yet thore are questions incidentally involved in this 
subject, and it is 50 interwoven with cases which it is the duty of the Courts to decide agreeably to the Hindu 
law, that attention to ths principles of the one may bo essential to tho duo adjudication of the other. or instance 


in acclaim of inhoritance the defendant may plord a title by purchaac, ant the question will zrise as to how far 
the ancestor was at liberty to contract. Seo Macn. H. L. pre. pp. vii, viii. 


t “ OF ‘those titles, the firet is debt, br loans for consumption ; the second, deposits and loans for nse: ec 
third, salo without ownorship 3 Che fourth, concerns amony partners ; éhe fifth, subtraction of what has been given; 
the sixth, non-payment of wages or hire; the seventh, non-porformanco of avrecments ; the eighth, rescission of 
sales and purchases ; the ninth, disputes. between masters and servants; ¢he tenth, contests on boundaries; the 
eleventh and twelfth, assault and slander ; the thirteenth, larceny ; the fourteenth, robbery and other violence ; 
the fifteenth, adultery ; the sictcenth, altercation between man and wife and their respective duties; the serea- 
teenth, the law of inheritance ; the eighteenth, gaming with dice and with living creatures. These cighteen 
titles of law are scttled as the gro..nd work of all judicial procedure in this world.” Manz, ch. 8. v. 4—7. 
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generally adjusted by reference to private arbitration. And designed as this work is for 
practical utility, I have omitted those questions regarding inheritance, &c. which are obsolece in the 
present age, such as the doctrines relative to the various descriptions of sons, other than the 
ouras@ and dattakka, and those respecting sons by mothers of different tribes, and marriage 
with females of a different class, as also some topics of contract, namely, evidence, &c. the law 
regarding which is not followed in the established Courts of Justice. 


This book is divided into two volumes, the first of which is now offered to the public. 
The second volume which is to contain the chapters on marriage and stridhan, adoption, and 
exclusion from inheritance, and a few remarks on castes, &c. will not be of the same bulk, and 


will, [ghope, be soon ready for publication. 


Instead of the usual index, a digested one, such as I considered more adapted to be 
useful, is appended tothis work. - In this, simply the vyavasthds or principles have been 
arranged in the proper order and the case or cases bearing onone or more of those vyavasthds, as 
noticed in the marginal note of the buvok itsel!, are repeated after such vyavasthé or vyavasthds. 
After the principles relative to one portion of a subject, the substance of the precedents 
applicable thereto is given as,confained in the second volume of Sir Willtam Macnaghten’s 
work. The reader is requested at first to glance over the headings of the summary of 
contents or the index, and, on finding the one that seems to include what he wants, to go over 
the contents of the index under that head, by the aid of which he will in very little time find 
the vyayastha, with the precedent or precedents, if any, on the subject he is looking for. 


On points difficult and doubtful B*have consulted Bdbu Prosanno Kumér Tugore, whose 
learning in this abstruse science, drawn from the fountain head as well as from other sources, 
coupled with his long experience and hia practice at the Sudder bar, of which he was for 
80 many years the ornament and leader, is every where acknowledged, and who, though 
_engrossed by various avocations of high importance, has readily given ine all the assistance | 
required. I cannot conclude these remarks without acknowledging my great obligation to him 
for so much and valuable assistance received: Nor can I omit to express my _ best 
thanks tothe present professor of law in the Government Sanscrit College, the most learned 
Pandit Bharatchandra Shiromani, whose opinion too [ have obtained on difficult and doubtful 
poings, aud whose valuable assistance I have received on these and many other occasions. 
I also gratcfully acknowledge the obliging assistance occasionally rendered me by Mr. W. Mon- 
triou, barrister, while we both were at the Sudder Court. 


Though I have spared no time that it was possible for ine to bestow in collecting and di- 
gesting all that is most useful for the administration of the /dindu law, as current in Bengal, 
in the most valuable law tracts and books of decided cases and precedents, and have omitted 
nothing which diligence, in the midst of official avocations, could effect to render the work 
complete in its kind and fitted to supply the Cesideratum felt, yet it is not for meto say how 
far my efforts may be crowned with success. The judgment as to whether the work is 
adapted to accomplish the objects I have had in view must, in this as in all similar cases, 

emanate from that most impartial of all tribunals, PUBLIC OPINION. 
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NOTE 


ON THE ORTHOURAPHY AND Ontnmoury or SANSCRIT AND BENGALEE Wonrps. 


To onsure the proper pronunciation of the Sanserit and Benvales words in the Enelish part of 
. oa » 


this work, 1 have written them according to the following Romanized system,* being partially modified 


from that originally proposed in the first volume of the Asiatic Nuscarches, and followed by Sir William 
Joues, Mr. 1I. Colebrooke, and others. 


ae » er 


O° 


oa ke 


as @ in @! or salt. 
as 4 in fdr, 
as tin fit. 


as ~@in machine, and as ¢e in feed. 


as win pull. 


as vin rele, and oo in pool. 


Ch: as ch in chalk. » 

Chh: as chh in much-haste.t 

Jh: asin gek in college-hall.-f 

T : as ¢ in ¢éalk, or soft asa in ¢éu (Italian or Portu 
guese). 


Th: as th in hot-houset, or soft as in thoroughly. 


as the first ¢ in there, and as ai in pain. D: as din daw, or soft as in da (Portuguese). 


aso in Yo. 


Dh: as in good-houset, or soft as the last aspirated. 


as ot in hervine or like the Greek dipthong Ph: as ph in up-hold.t 


ot in Wogsyy potmen, a shepherd: Bh: as FA in mob-housze. + 
@ 


fis ow in out. . 
> as kA in black-hole. f 
as g ip gewgaw. 


> as gh in big-house.t 


Yo:oas yin joy and boy-hood. 
Wi: as woucarly as vw in dwarf. 
Sh: as sh in shot. 

S : as s im soft or sugar. 


? 


* Thave not, however, changed the spelling of those words which are suittoriniy spelt by alt, ow Cthose, Pons, Dacca, Xe 


{ When pronounced indistinetly. 
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DIGESTED INDEX 


CHAPTER 1.—ORnDvDER OF SUCCESSION. 
THE CAUSE OF IHTERITABLE RIGHT. 


The existence of an heir at the time of the owner’s death is the sole cause of 


heritable right. ae. ee Oe et ae ee. eee oe -. 2 2 
rT. Ray Shain Ballab verses Prankrishna Ghose. ith July 1820. SD. x R. V ‘i HT, p. 33. 
II. Musst. Hemlata eee ani rersus Masst. Padumuani ( Geni Lhd. 4th Pebruary 
1X25. S.D. A. R. Vol DV. p. bo. ane doe... eee iets a oe 
TLL. Rania € ener versus Temata € erin ani. Oth Tine ITY 1835. ce D.A.R. 
Vol. VIL p. 3... : a. iis 
IV. I4hwar Chandra Ité aidan Lrersus (alin Rate 1! i idea ‘1 te Ace ing. So (, Ons, ae ie 74, 
See niso the ease of Mantmohan Bose ecesvs Radian, @L7th November E833, e VGN 
R.p. 910) and the Cases as to succession of the fathers dauehter’s som... be sad 


The term ‘death ~ eomprehends also de radiation for sin, the state of a travelliner 
devotee and that of a hermit, and the exitinetion of worlddy arfeetrois. 
See the eases cited in the Chapter treating of exelusion from iiheritance 


OF THE CHILD IN Til WOMB. 


3 > The phrase Cexistenee | (in the 2rd ee Indicates also the factal existence of 
an heroun the words, : i on — oe oes ant er 
I. Adwoitn Chand Mondal and of Hie Ts, “petitioners, 7th Awmerust Sfp. 2B Sev. Cases, DS8d. 
Morle v *s Divest, Vol. 0. Sere ae ‘ ati 
See also the causes whieh respect the widow ace “l ty ilowl rer ie vin to be adopted by 
her, and which are cited 4 the part treating of adoption, 
The property whieh a child) conceived in the womb may mherit on its bem born a 
SO lL (alive) shone hye le posite “«l with its lrtndhirs and QELS 


See the cases quoted im the section treating of inuitority. 
Ol MISSING PERSONS. 


G A person's being absent and not heard of for twelve years entitles his heirs to mmberit 
his property, et. “Ale eo 3 aa ties ae oe ste, aS 
1, Musst. Avabati versus Ray Kaishna Sah and another, 25th Apel Is20. 8S. dD. ALR. 


Vol. TIL. pe 2s. Tr - 
PT. gtf4in Naravan DB Manajy a COPSUS Balaram Banarjya. SS. C. re PN otek. Hace. Morlev's 


Digest, Vol. TL. pe lou. Boe? each oT an eo) et er er Sate 
OF THE SON, GRANDSON, AND GREAT GRANDSON, 


7 When a person’s right of property ceases by death, uatural or enilat devolves on 
his som. Seo sone ee ae. | a ar ee ee hee tie 
If there he a dattehk son ndopted hefore the birth of the orcas son, the former will 
herit loeether with the latter, | Vide part 11. 
S Tf there be m: IY (ourasd ) sons, the y inherit. CQ ally. 
9 The tern ceqgually indicates that the eldest will not take a greater pertinn ie ee 
I. Bhoirab Chandra Ray rersexs Rasaunimi.,  Dsth September 799, S. OD. AL NW. Vol dT. p. 27. 
fo) 


HW. ishwar Chandra K arfarma verses Gobinda Chandra K arfarna. 8. C. Cons. 7 Lapp. Ta, Fe 

10 In default of the son, the grandson takes the inheritance ; failme hin, the great- 
ewrandson. Hee us Gt seid i pala, “oats oes? Bee foe, eae. | eee 

11 The erandson Schaer father is de ad, and the great-grandson whose father and erand- 
father are dead, inherit, equally with the (ate proprictor’s surviving) Son, 6... 


12 The grandson and great-crandson whose fathers are living are not entitled to miherit. 

13 The grandson and ereat- erandson Inherit. per afivpes and eee pron ca pile, oe ee 

I. Sri Nath Sarma verses Radhakanta. 2th November 1799. 8. Do ALN. Vol Pop. 15... 

I. Joy Narayan Malhk verses Bishwambar Mallik. 8. @. Cons. TL LL. pp. 50, oF. 

See also the case of Gada Dhar Sarm4 and Kali Das Sarma cersus Ajodhya Tam Cheudhurt. 
380th October 170-4. 8. DLA. Vol. Lp. 6. 
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DIGESTED INDEX. V. 
ON THE WIDOW'S RIGHT OF SUCCESSION. 
Page 

14 In default of the son, grandson and great-grandson, the widow succeeds... vee «=. 29) 

I. Kashi Prashd Ray and others versus Digambar Ray. 28th May 1817.8. D.A. R. Vol. II. 

p. 237. 39 

II. Hemlatdé Debi versue Golok Chandra Goshin. lst J uly 1842. S. D. A. R. Vol. VIL. p. 108. 39 

III. Ridh&mani DAsi versus Durgi Dasi.8. C. Chamber’s Notes, 11th, 12th, and 14th April, 
11th July and 18th November 1794. * ... 41 

IV. R&adh&mani Debi cab Sham Chandra and “Rudra, Chandra. 27th September 1804. 

S. D. A. R. Vol. I. p. 8 41 

V. Raj Kishore Set versus Stimati Tanumani and others .8. C. Montriou’s Cases of the Hindu 
Law, p. 413... iS - ate 41 

See also the other eases quoted at page 41. 

Substance of the legal opinions admitted by the several courts of judicature, 
and approved of, and published by, Sir William Macnaghten im the 
second Volume of his work on the Hindu law. 

A widow succeeds to her husband’s property to the exclusion of his mother.—In Bengal, a 
widow excludes a brother.— Distribution of joint property, the claimants being a father, 
brother, widow, daughter, and daughter’s son.— Distribution between widow and her hus- 
band’s brothers, the husband having died in the life-time of his father.—A daughter can- 
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property. pp. 18-—32. gee “wales: Tiel did: ~ Gumi “Mewes * Jats . 438—45 
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315. 41 
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Rani Bhavénf Debi and Rani Mohamays Debi versus R&ni Surjamani Debi. 12th May 1808. 

S.D. A. R. Vol. I. p. 135... 47 
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Definition of Patni (wife). a eT oe ae 51 
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Bhagabati Rar (widow) versus Radh& Krishna Mukar wy S.C. Montriou’s Cases of Hindu 

Law. p. 314, ... ae ae 53 
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EXTENT OF THE WIDOW’S RIGHT IN THE PROPERTY INHERITED 
FROM HER HUSBAND. 

19 The widow shall only enjoy her en estate : she is not competent to make a 
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I. Kési Nath Bas&k and Ram& Nfth BasSk versus Hara Sundarf Dasf and Te Dérf. 


8. C. East's Notes. No. 124. P:C. Clarke’s Reports, pp.91—101.  .... ... .... 117-1935 
‘II. Doy&lehind A’ddi versus Kishori Dasi. 8. C. Cons. H. L. P. BOs eet des 101 

Vide Cons. H. L. pp. 11, 36, 23, 32... Ge tate. ibs ten eee ac 108 
36 Every alienation by a widow, not being for the husband's benefit, and not sancticned 

by his heirs, is invalid and of no legal effect, 2. 0... oc. cee cee nee : shggiers 65 
Mohan L4l Kh&n eersus Rinf Shiroman. 31st aa 1812.8. D. A. R. Vol. 11. p. 32. 115—117 

Sea Maen. H. L. Vol. II. Ch. 11. Case 9 (pp. 298—-800). .. .. R Vo ; af i we: ‘ee, 69 
37 The fact of a widow's having recovered her husband's property by litigation ae 

her no additional power over it. a Te ee eee ee 65 

Vide Macn. H. L. Vol. IL. Ch. 8, Case 46, p. 254. 2.0 ok cee eee 69 
38 A widow cannot alienate by gift, &c. the property devolved on her from her husband, 

nor the whole of her own acquisitions made by means of such property. .. «.. 65 

See Macn. H. L. Vol. II. Ch. 8, Case 49, pp. 258—262, gee Glee ak eee “ee 4, S278 


39 In case of an alienation by the widow being declared totally void, she may resume 
possession of the property alienated, provided she has not committed any act involy- 


ing forfeiture of right to inheritance. tee, Cisne Gee Me Med SE -tde. een °° OS 
Gokul Chandra Chackrabatti versus Musst. Réj Réni and J Joy acted Choudhurf. 27th J bets 

1816. S. D. A. Rep. Vol. II. p. 167. ... 91 
Vide K&shi NAfth Basak and Romi N&th Basak versus Hara Sundari D&ési and Kamalmani 

Dasi. Privy Council. V. D. es wes eee «©6127 —185 
40 Any alienation made by a widow of her husband’ s property with the — of de- 

frauding his heirs is invalid.... 2. oe b&. sate. ‘ Seay. we went + ad : 65 
I. Bolaki Bibi versus Nanda L41 Babu and others. S. D. A. Rep. 24th July 1854. ... ...93-—96 
If. Mangalmani cersue RAéin Durlabh Das. 5S. D. A. Rep. 12th pe 1848. a Meee 91 


See also K4li Kanta Lahuri versus Golok Chandra Choudhwi ‘ie tee tee ee BI—QI 


Substance of the legal opinions admitted by the several Courts of Judicature, 


and approved of by Sir William Macnaghten. 


A widow may alienate a portion of her late husband’s property for his spiritual welf are, or for 
her own subsistence ; but not for her own subsistence if the next heir agree to support 
her.—Sale by a widow of landed property is good, if necessary for the support of the 
family.—A widow cannot dispose of the whole estate which had devolved on her at 
her husband’s death, although she may, under certain circumstances, give a small 
portion of if; and onthe ‘death of her daughter who succeeded her, it will go to her 

' paternal grandfather’ s daughter’s son to the exclusion of her husband.—f£ale by a widow, 
without the consent ofthe next heirs, of any part of the property devolved on her from 
her husband, is invalid, except under apecial circumstances.— The fact of a widow’s having 
recovered her husband's share by litigation gives her no additional power over it. BoA 
widow cannot alienate, by gift or will, “property devolved on her from her husband, nor 
her own acquisitions made by means of such property ;—but she may dispose of her own 
peculiar property as she pleases, except such part of it aa consists of immovable property 
given to her by her hushand.—The efridhan will be inherited by the woman’s brother or 
brother’s son to the exclusion of her husband’s heirs. —A gift of personal property inherit- 
ed by the widow, to her daughter’s husband, is shuoes ia ay the daughter be living. 


Maen. H. L. Vol. TI... |... 67—73 
41 The widow can give to the wa uncles and other relations: Pr esents in Ee: 
portion to the estate, for the benefit of his departed soul. aa? <etee coe see 103 


42 To these and and to the rest the widow can give ene wae not to the en of 
her own father, while-such persons are forthcoming. ; , cee sass asees 107 
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43 With their consent, however, che may bestaw gift) an. this Kindfed of her own father 
and mo er... ws ste. ee swe oe e ee sieby! vette ner Wo ie ees eee ope 107: 


44 In disposal of. Peper im eto othe ne Wd wae to he 
control of her husband’s Kin ie bee eae a oe : woe cee = L009 


I. Rém Chandra Serms vorsus Gangs Gobinds Bens tet Fobilary hae. a D, A. B. 


Vol. IV. p. 1 vA ae 98 

Il. K&shi Nath Baath and Rem& Noth Bashk corone | engin Dat.” C. ... 127—185 

III. Mohan Ll Kh&n verews B&Ani Shiromani. 81st 1819 D.A.R, Vol. ‘TL. p. 83.115—117 

See ord Bijoys Debi versus Musst. Anna Pirn& Dept. 26th September 1806. 8. D. A. R. 7 
ol. I. p - Ses cee 

Sir Francis Macnaghten’s remark on the propriety of the above Vynwatthd. 1... 185—187 


Substanc of the legal opinions admitted by the Courts of Judicature, and 
examined and approved of by Sir William Macnaghten. 
A widow may, for the spare benefit of her deceased husband, make a gift of a small portion 


of his estate (Vol. II. Ch. 8. Case 37, pp. 244, 245,). The gift (of the wole 
estate) made by the widow to aed sons of her casita withodither consent is aoe al. 


_ Vol. II, Case 8.p. 48. ... 0... 113 

45 Those nearest relations are alone entitled to inherit _ seals the it baie 
with succession. ... 2. ee. Ge tate Vee cs - 187 

I, Rudra Chandra Choudhuri verevs Shambhu Chandra \Ghoudhart 8th Aeon 1821, 8. D. 
A. Rep. Vol. III. p.106. 139-141 

II. wHT J Le Mani Debi vereus Rim J oy Choudhurf. 6th Je enuary 1824. 8. D."A. Rep. Vol. 
Il ve 143—145 

ILT. Must. Abhoyé and another versue I ‘shwar Chandra @ Ginguli.  Qnd id April 1819. 8. D. A. 
Rep. Vol. II. p. 290. __... i was cee 261 
ON THE DAUGHTER'S RIGHT OF SUCCESSION. | 
46 In default of the wife, the daughter succeeds. ... 0... 0 222 0 ose se - 145 

I. R&j Chandra D4s versus Musst. Dhan Mani. 24th oy 1824. s. D. A. - Rep, Vol. ITT. 
pp. 361—363. oi 159 

II. Ganga May& versus Krishna Kishor Choudhuri. 17th December 1821. S.D. A. Rep. 
Vol. III. pp. 128—182. 159—161 

Til. Gadadhar Sarm& and K&li Dis Sarm& veraue "Ajodhy& Bam Gandhi. 80th October 
1794. 8S. D.A. BR. Vol. bp. 6. sc snes see see cee ee 181 

IV. Ishwar Chandra Karfarm& versus Gobinda Chanden. Kirfarms, | ‘s. C. Cons. ‘B. L. p. 74. 
47 The unmarried daughter is in the first place the’ sole heiress, ee. nae tees Lae 

48 If there be no maiden daughter, then the daughter who has, and oe daughter who 
is likely to have, a son, equally succeed. ... 0 7. we - 149 


49 The daughter who is barren or who is a sonless widow ! is not 5 compton to inherit. 151 


50 Neither the dau nt HE whose son is dead, but who has a son’s wieid nor - who has 
female issue, inherit though they be not barren. .... ... we oe, LOE 


51 The right once vested in a daughter does not cease until her death, (eatarl or vii 
notwithstanding she be barren or has borne daughters only. °, 151 


52 The daughters who are not entitled to inherit, are if destitute of means of support 
entitled to a proper maintenance from their fa rsestate, ... 151 


53 If the daughters (competent to succeed) be numérous; they inherit i in cael shares. 153 


54 . oe of any one of the ———— the other — to - property ee 
DY fee: Gis eo tee te cee 153 


Ray Shim Ballabh versus Prin Krishna Ghose. 4th h July 1820, 8. D. A. R. "Wal IIL. p. 88 
(V. D. p.9;) and 29th March 1680. S. D. A. Rep. Vol. V. p. 21. jie | os 16} 
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DIGESTED INDEX XV. 
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55 The daughter is incompetent without a lawful cause to make a sale or other aliena- 
tion of the property she inherited... 60. wee cee nee cee wee we eee eee 158 


Musst. Gyan Kunwor versue Dukharan Sing. 3rd February 1829. S. D. A. Rep. 
Vol. IV. p. 330. 


Sce V. D. p. 123; Maen. H. L. Vol. I. pp . 21—23, and Elb. In. pp. 76, 77. 


Substance of the legal opinions admitted by the Courts of Judicature, 
and examined and approved of by Sir William Macnaghten. 


Tho maiden daughter excludes all married dauchters  -There being a son, and daughter by 
different mothers, and the son being insane and dumb, the dauelter is alone entitled to 
the suceession.-—A daughter excludes a son’s widow.--Ol two daughters who succeeded 
jointly to the paternal property, one dyiug leaving sons, her share goes to her sister, pro- 
vided that sister have, or be likely to have, a son: otherwise the sous of the deceased 
danehter inherit. --Property whieh hal devolved on a widow at her husband’s death, 
woos When she dies, to the son of her husbands’s paternal unele, to the exclusion of her 
childless widowed danehter. The claimants being a daughter or daughter's son, and 
the widew of a daughter's son, the latter with be excluded, and the two first will inherit 
in sucecssion. —-A dauehter’s son exeludes a daughter, being a chidiess widow. Macn. 


L. It. Vol. Lf. pp. 389-—50. ae Jae - rans ae Se oi es ... 153-—159 
OF TIL DAUGHTERS SONS RIECGILT. 
56 On failure of the (qualified) daughter, the sueceession devolves on the daughter’s son, 163 


I. Java Mohan Mukarjya and Gopi Mohan Mukarjy4& verses Panchéanan Chaturjpya. 27th 
Sine Ps2ay. oe DewWe T VOR EN ae OFS ak eRe. ak eee hee AGE pee Ly RS Bee 

Il. Ganga Maya verses Kerishin  Wishor Choudhuari and others. T7th December 7821, 
S. 1. AL Rep. Vol PEE. pp. P28---132. .. L5Y—I16] 


e ® . es ° 
If the dauevhter’s sens be mumerous, a distribution must be made: the shares shall 
be equal and inherited per eaqpeda and not per sdieypes. 
1 l y / 


173. 


BY | 
bee ides “cae? atte wen gen “LOR 
Ram Dhan Sen and others verses Krishna Ranta Sen and others, 17th Judy 1827. 8. D. A. Rep. 
Vol. HL. p. 100. a re ee a re en a es 
98 On the death of a danehter’s sou, who has received the heritage of his niutternal 
erandfather, his own son or other hem takes that heritage and not the heirs of the 
maternal grandfather. iit: Sadie? aaa’ ‘ doar" On 


See the case of Ram Joy Shil. S.C. 12th June S16. East’s Notes. Case 53. 0.0000... 1738 


ace eos eee eee 


59 Daughter's datfaka son is not entitled to inherit her father’s estate... 06. 06... 105 


Gang&Maya rersvs Krishna Kishor Choudhurr and = others.; 17th December 1821. 
S. DLA. Rep. Vol. LL. pp. 128 - 1382. 000... ; ‘ - .. 1L59-- -16] 


Substance of the legal opinions adnitted by the Courts of Judicature, 
and erumined and approved of by Sir William Mucuagiten. 


A daughter’s son exchides a brother’s son. A danghter’s son excludes a brother’s widow and + 
his son.—On the death of the widow, the property held by her goes to her husband's 
daughter’s son, to the exclusion of her husband’s brother’s widow, but the latter is 
entitled to maintenance.-—Ancestral property inherited by a daughter will, at her death, 
go to her father’s relations, to the exclusion of her husband and daughter.---A man cannot 
clann his maternal grandfather’s property, while his mother is living. -A childless 
widowed daughter is excluded by adaughtcr who has male issue~--Maen. HL. L. Vol. LI. 
PPvOOS 0G2-- he eae - ds) kt. cose Lee ad. ae Ae. ee ees. eee. Jeet’ “nae OD 


ON THE FATHER'S RICHT OF SUCCESSION. 


60 On failure of the daughter's son, the succession devolves on the father. ac eee TS 


ee Gobinda Sen versus Ladli Mohan Thakur. 80th August 1819. S.D. A. BR. Vol. 
I. p. 309. ea 


See the Case of Ram J oy Shil, 8. C. 12th June 1816. East's N otes, Case 53. 


ee TB 


Vyavasth& 


Vyavastha 


Precedents 


Vyavastha 


Vyavastha 


Vyavastha 


Vvyavastha 


aya az 


CeCe a 


2S, ZAR —ATEN-H | AA 


v> forota otra wtoty Wiyatq cee ee ete net nee tee 398 
uate +i « aifawta Giant —oreatertat =) Oo ae sqna Ata, A. cw. wri. fa 
q- 2» Fhe. Y, e- oe oo Se 2} Sbvo- Ss w2 


Jo S035 stawazyy du teadie caitinen See stots | A. Cel. 1 EH. lias a. 98:8 9a! 
Yo Hast gyafa wnt se Hast satis erat ante —erteatte cata 3 caters ae A ct. ~ 


fs. a. H e8—val -— -- . sg 

v2 faqts) afuatfadt SU: Gee see ek . seve Oe: ee Bi Geer wie: fee ae. he, Sok TRY 

Jo Saal TAT —AATA—ATFB WH | Lo CART swow Wray! Ae cH. WI. FA TU. &. Hee «Ow 

Jo atataat caat—aata—saferia ata 28 feraya swos Ata, 1. HW. cH. Si. fa. a. 3, 4 T. 9D -- 3hB 
ve’ shai al ali iy Sc 12> mide Swoo ATH IA. cH. Bi. fa. a. a, 

“ot. 9350 ieee — ‘ . . svz 

oy atsie@ @ aa (iain fafrs foal) wate fetta ae 8 
Jo awe fags style ip Miata it tid eevioaste BSS! 2wew. svew wt A. cw. wt. fz. 

aw. 8, wT. 350} . ‘ a ee ee | tar Cee “Se base Su2 

«Jo arate atfast --cata—cutcatese oath go aici Wad 1 AH. cH. Gl F4.a1.%- Bo@—Bd0 1 Wwe 

Yo eintata ate @ datate aate—aata—eanmat mitts euaafe wit fafa ee se 538) 

lo fama cwat—aata—ay ote wat | 2% CHATENE swow Bia, A. cH. SU. fa. Td, He 9wr 6. -. OB 


fox > atriacs ate zou eae ag SE fara caeatva atcecag 
Ades 8 Atatls aaz7sty at_A— 


aacWT Tt area whos ura wfratfan, Pigas qq) aa fase eq satel waq wfestfast | 
fastaced wea Pisrata afss asta Sta ate as cotta Atel oMaifestfad i—aweRxa *TETT- 
nica faatei wfietfaat aa \—AAST ACA OTS ‘fara ss fAStaa WSS Mars Serf 
asa afesty— 
os wheta Waira Stet” afaety ce ee ar) 20, 
Jo Fe citfad cra—aata—atefe cater steal wo WtacBtag svoe Ata. A. cH. SI. FA-aI. 2, Hood] w 
Jo nates i 3 atfanta Seeger — 90 habits S928 HIG A. cH. SI. 


fa. <1 >, Hol 7 : ; ‘ ; : - a ke eee oe ee ee gee SV O-— SO? 
6 Laer Re ae iret eats ae 272.9 ALT. H.W S.FA.A.0, 32302 3QU---30” 
io ataom wtn—-aata aaa wiat 28 ct. sere Ate, A. cH. OH. fF. To. ows—owe, «de 
Seay crs. fe. ae ats, He 22 @ 2 
we AceTHATstt4 CATCH au atest oi (ABTA eee ee ae SH 


atape i zata—aeicatfasr aerittiesta 1s c@pantia wy Hie, 4H. cH. Wi. FA. TI. a, M399 | Do—R? 
wy Bfaoe stag xem ataie” G taats Sely Gatfyaty -. - OU 


bY VSIA Kes ufy ° @qA ATA (arte qTatgq ) avs BES tZ1S ZqT Stt cre Acztw” 
aqy ota ufe (ufaq) atsl es HGS ASI A fan AWTS STA CH — TaqtT 


ACH AIF ee ig. tes ee) Ob 
oy atota da ate re atsl afaca staty fag inettich inte eis eS a2 
op afe acziva 8 tattcay Stsl bie (TSStTETS ) me TT CCI ACATWT aA AA 

ATSTWCAS ATSTI eee he ees ob 
qo CX BICA VANITH RUE 8 ACSTHA Ax? _— SATA oo" ar Ma «le. den - Se 


DIGESTED INDEX XVII. 


Page 
Gl In default of the father, succession devolves on tbe mother. en kite. ‘aoe cae A005 


I. Gad& Dhar Sarm& and K4li D&s Sarm& versus ss hs dag R&m Choudhurf: 30th October 
1794. 8.D. A. R. Vol. [. p. 6. ... 181—183 


II. I’shwar Chandra Kirfarma and others versus Gobinda Chandra Karfarmé sedi others. 
S.C. Cons. H. L. pp. 74, 75. 


III. Srimati Joymani D&si and Srimati ‘Dasi D&si versus noe R&m Ghose and Kala 
Ch&nd Ghose. S.C. Cons. H. L. pp. 64—69. , bid 185 


62 The stepmother is not entitled to inherit. sa oe! lea oe 8 177 


1. Bhoirabi D&4si*versus Naba Krishna Bose. 23rd February 1836. S. D. A. Rep. Vol. VI. 
p. 03. 
II. N&arfyani Debi versus Har Kishore Ray. 24th December 1801. 8. D. A. ‘Rep.’ 
038), Nar ae 
Lif. Lakkhi Priya Paes Bhoirab Chandra Choudhuri and Joy ‘Chandra Choudhuri. 29th 
August 1833. 8. D. A. Rep. Vol. V. p. 315. 





185 

63 The mother atl not alicnate the propensy inherited frei hen son (without a Tegal 
cause). a , 177 

I. Nafar Mitra and Rajib M tea UETSUS Ram Kumar Chaturjya A ail auethee 26th May Ly 1828. 
S. DA. Rep. Vol. 1V. p. 310. 185 

If. a KWanta Lahuri versus Golok Chanitt: ah Choudhiuri 30th Ovtober 1S-49. “Ss. D. ‘A. R. 
. 405— 410. ; 8K7—~91 

Ill. K ahi Nath Basak and Ru m2 Na th. Basak LEVSUS “Tara Sundari ‘D4 451 and Kamal 
Mani D&4si. Privy Council. - Lo + see «~ A2s 

IV. Bijoya Debi versus Annaptrna ‘Debi. 26th September 1806. 8. D. A. R. Vol. I. 
Pe lG2s. aes: tes ie, aa Bee vet 115 


Substance of the lec seal opinions adnretted by Lo ours of S en and examined 
and approved of by Sir Willian Macnaghten. 


In Bengal, a mother inherits joint property to the exclusion of a paternal uncle; and divided 
property universally: the mother succeeds to her son who shared his grandfather’ s estate 
equally with the uncle.—A stepmother has no right of succession according to the law of 
Bengal, and the property of her step-son will rather cso to his unele’s adopted SON. 


“BROTHER'S RIGHT OF SUCCESSION, 
64 In default of the mother the succession devolves on the brother. ... ... ... ... 187 


I. Krishna Gobinda Sen versas Ladli Mohan Thakur. 80th October 1819. S. D. A. Rep. 
Vol. II. P- 309. " 


sit rigs — 93 
II. Gada Dhar Sarma and K ali Das Sarma versus A jodhya Ram Choudhuri. 30th October 

1794. 8. D. A. Rep. Vol. Top. 6... .. «a. 181—183 
ILI. Ganga Maya versus Krishna Kishore Choudhuri and others. ‘17 th December 182L. 8. D. 

A. Rep. Vol. LIT. pp. 128—-132. . .. 159-161 
IV. Raj Chandra Das versus Dhan Mani Das i, 2 4th » May 1824. S. D. A. Rep. Vol 111. 

pp. 161—-163. : i : 19] 

Vide Macn. H. L. Vol, I. pp. 22, 2 23. 

65 If there be no uterine brother, the half brother is entitled to inherit. - 287 
Ram Chandra Sarma versus aes Gobinda Binasy® Ist ps 1826, S. D. A R. 

Vols TT ps AL. acu te 


ser <3 oe. Tei es Shs . 91—93 
66 The whole and half Guotliers are aul entitled to an swailivideds immov vable atate 187 


67 Even a son given, provided he be endued with good qualities, is (considered as) 
allied by the whole blood, if he were accepted by the mother of the owruse sou ; 


but if he were not ado ted by her, he is (considered as) a half brother. * ... 189 
68 On the death of one who has received the inheritance from his brother, his own con 

or other heir takes the succession. 189 
69 If both the uterine and half brothers were not re-united (with the deceased,) then 

the uterine brother exclusively takes the estate of his uterine brother. 189 


70 If there be a re-united half brother and an unreunited whole aeons then both 
(equally) take the estate. sak: Be “Bee tach chat anle, Fee ie tah ae 188 
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71 W the. uterine and half brothers both were re-united (with the Bereased) the Vyavasthi 
re-united whole brother exclusively takes the inheritance. as. ean. ‘2 as, 189 
2 Among the whole brothers if one be re-united, the estate (of the deesased brother) ms 
devolves on him. oe ae ee : : ie 189 

73 If there be only half brothers, the property of the deconsea must in ie first » 
instance be assigned #® him who is re-united : but if there be none such, then to 
the not re-united. sue eee a et, Wek eds: ee Bek ee: We. ee eee TROD 

74 Among the a brothers, hed is no right of seniority, when partition is ” 
again : made. We -2h2, ade et: es, ees i sav. seeks <a. ee, fa Oe 

75 A brother's son has not an cgual claim with a Mother sen oe 191 ‘ 

I. Rudra Chandra Choudhuri i versus Shambhu Chandra Choudhuri, 8th Koaust 1821. S. %. ) Precedunts 

LT. Musst. Toy Mani Debi versus Ram Joy Choudhuri. oS. D. AL RB. Vol. LIT. p- 249. ... 198 <s 

ON TIE SUCCESSION OF THE FATHER’S GRANDSON AND THE REST 

76 & 77 On faNure of the half brother, the succession devolves on the whole Vyavasths 
brother’s son. ee ae ae aig) Soh Gaby Oia Me “et Gok sees * deer, <1 80 

78 In default of the son of the vitals Liothe Wr, the succession davalves on the son of i 
the half brother. ous: omue, ine - Ger aga” Adee ott eG. Gast oer. See Bee. tae: Ao 

79 Among the whole brother’s sons re-united and not re-united, the succession devolves - 
on the re-united nephew. Moet» OS - ee “Rid Gee. - OR See 


e eee eae eee aoe 195 
SO In like manner among the half brother’s sons re-united and not re-united, 


the suc- 
cession devolves on the re-united one. 


ees ete see 2@-s ex bs & es @ eee @ees 7 8 @ 195 

e ave 

S1 If the son of the whole brother were unreunited, the son of the half brother zi 
re-united, then they mherit simultaneously. 


eae eee eee eoese ee @ee ees oece 195 
82 Where both the whole brother's son and half brother’s son were re-united or 


not re-united (with the deceased owner,) then in both instances the succession de- 
volves on the nephew of the whole blood Gi Med ieee TMise- 2a “ESI 


83 If there be no brother’s son, the brother's grandson 1s heir. aie: a wiae, AOS > 


84 Here likewise the distinction of the whole and half blood, and ia of awaited 
parceny and disjoined parceny must be observed. 66.0 66. eee eee eee eee eee 195 


85 If the nephews and sons of nephews, whose fathers and serail latices are dead, be a 
numerous, then in conformity with the rule revarding the relations of the whole 
and half blood, and the re-united and disjoined arceny, they shall inherit. the 
deceased’s estate, which shall be divided among them with reference to theic own 
numbers and not to that of their fathers, sud. tise ccm JOT 


Substance of the legal opinions adinitled by Courts of Judicature, and examined 
and approved of by Sir Willuam Macnaghten. 


A brother’s son excludes a brother’s grandson. Ancestral property derived to a woman from 
her son, will at her death go to his half brother’s son, to the exelusion of Jis sisters. 
The claimaints to a property left by a widow, which had devolved on her at her husband’. 
death, being her husband’s brother’s son and grandson, another brother’s adopted son and 
a third brother’ s four sons, the property will be made into cleven parts, of which the adop- 
ted son will take one, and the other brother's five sons two parts each. ‘The grandson will 
be excluded. The son of a re-united brother suceeeds as heir to the exclusion of all the 
sons of an unassociated brother. A brother inherits next to a mother. On the denth of 
a widow, her property will co to the son of her husband’s brother who survived, to the 
exclusion of the sons of his brother, who died before her. The adopted son of a brother 
excludes the son and grandson of an uncle. A brother’s sons thouzh separated exclude 
ason’s widow. A brother’ ssons exclude the daughter of a daughter. According to the best 
authorities of Hindoo law, a brother's daughter’ s son has no right of sucecssion.*+ A 
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brother's widow doen,” nob ¥ :* pmo heirg.. A.- sisher is excluded by a brother's . 
-son. A brother’s son inherits to the exclusion of a son’s annette: s.son. Macn. H.L. 


Vol. if. pp- 67—81. eee ave * ewe eee. a; wee * ene ope 197—-207 
How re-union ig effected. 4... oes i 207 
Who are those persons that can be re-united, ore ». 207 
86 No preference is to be given to the cireumtane of re-union where: claimanta { in an 

nba degree of f alte oscar ee wusc:. bee ey, 209 
87 On failure of the brotiter’s vst the  aaboeteon devolves on a igi, dengbter' 

s01D. * eee re Ye oe Ay ti bee 1 
88 The son of the late: propristor’s own m sate, tod ‘the son n of his half sister nie oqual 

right of inheritance. ..._... nue wee ree 211 
I. R&j Chandra Nar&yan Choudburi corey Golok Chandra | Guha 22nd June 1801, 8. 

A.B. Vol. I. p43... San en 219 
II. Ram Joy Gosfin and otherg eae Rim Bint ‘Debi. Slst Mach 1628 §. D. A. 9 

Vol. IV. p. 47. a eae oe a” dies ces 219 


Substance of the legal opinions admitted by nee of J: iciiedaia and iaadieaa 
and approved of by Sir William Macnaghien. 


Father’s daughter’s sons are the legal heirs, on failure of brother’s son’s son. A sister’s 
son excludes a step-mother and paternal uncles. Sisters have no right of inheritance, but 
their sons exclude the paternal uncle’s son’s son: unless the contrary should have been 
the invariable usage. The son of a half sister succeeds to property jointly with the 
son of a whole sister. According to the law as current in Bengal, a sister’s son excludes a 
spanhi unele’s grandson. The sister’s son excludes the daughter of a daughter. In 
al, the adopted son of ‘ sister takes a seventh share* as co-heir with three sons of 
another sister. A sister’s son excludes paternal grand uncle’s descendants. A sister's son 
excludes a descendant in the male line of the Laie: crema A -sister’s Epeaeon is 

not an heir. Macn. H. L. Vol. II. pp. 82—92. ee a ., 218—219 


89 Those sons of the daughters of the father and the aa ais survive the late owner 
or his inheritrix, or remain in utero at the time of his or her death, are entitled to 


inherit, not those who are subsequently conceived. Sea lage: . we ee... “BTS 
I. Ram Mani Choudhurini versus Musst. Hemlaté Choudburéni. 6th January 1835. 8. D. 

A.R. Vol VI. p. 8. 219 
Il. L&kkhi Priy& versus Bhoirab Chandra Choudhuri & another. 29th August 1838. 8. D. A. B. 

Vol. V. pp. 315—822. 221—297 
II. Shambhu Chandra Ray and ‘another versus Gangs Charan Son. “Sith July Laas, S. D. 

A. R. Vol. VI. pp. 234—236. ree YY s 
See the remark under this case. 2 4 Se, . ‘ oe ge) 227 
IV. A‘lam Chand Dhar versus BYoy Gobinds Baral and ster: o6th March 1838, 's. D.A. R, 

Vol. VI. p. 224. o. at ee 4, -227—281 
Repugnant vyavasthds refuted. eo wae (aes das, wow oo 239 
Babu Prasanna Kumér Thé&kur’s legal opinion on the above pont ‘ee fete: cee: 245-247 
General remarks on the succession of the dau hter’s sons. ee 247——249 
"here is no distinction between the whole and half blood in the session ‘of the sons 

of the daughters of the father gnd rest. eos 251 


General observation on the discrepancies in the order and wumber of successors " after 
sister's son, as existing in the Déyabhdga and other authorities respected in mae 2538 


Order of succession as contained in the Ddyabhdéga, and remarks on the same. . 2538 —255 
Order of succession as contained in the Déyatatwa, with remarks thereon. me eee - 25S 
Order of succession as contained in Sut“KRISHNA TARKALANKa‘RA’S commentary on the 
Déyabhdga, with remarks thereon. . 257—~261 
Order of succession as contained in the Vivddabhanga riaua, with remarks thereon. 261—26 63 
Amidst the disagreement of authors, which book should be fellowed in practice ...  ... 265 
90 In default of the father’s daughter’ s son, the brother's daughter's s son succeeds... ... 265 


vane * Fhis is wrong, See pp. . 164, 172, and the chapter treating of adoption. 
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Page 
91 ‘Failing the brother's danghter' s son the guccession devolves on the cane _— bie 
father. ‘ei a Be coe §=267 
92 In default of the paternal grandfather, ‘the paternal crauimolier | is hew. 267 
Srimat{ Joy Mani D4si and others versus A tm& Rim Gliose | and Kalé .Chind Ghose. 8. C. 
Cons. H. L. pp. 64-—-68. 269 


Paternal grandmother excludes a sister and uncles. ‘(Miasn. HL. Vol. IE'p 64) —The claimants 
being a childless sister, aand paternal uncles and paternal grandmother, the aS is 
the heir. Macn. H. L. Vol. IT. case 18; pp. 97,:98. — sia . 267—269 


93 Failing the _—— enn tife succession’ devolvea: on the father 8 whole 
brother. a Aes i . 269 


94 In default of the father’ 8 aaa brother, the father’ s half besten’ is os » 269 
See Macn. H. L. Vol. IT. Cha. I. Sec. 6. Case 14, pp. 98, 99. 5 2. 269—271 
95 In default of him the succession devolves on the son of the father’ 8 whole brother... 271 
96 Failing him it devolves on the son of the father’s half brother. 


Le. wee 271 

Bimal4 Debi versue Gokul N&th and Naba Kishore. 2nd J eee 1800. 8. D. A. ae Vol. I. 
pp 29—81. _ , i oe 271 

97 In default of the son of the father’ 8 half biother, the right ‘devolvea on ‘the rand: 


son of the father’s whole brother. TT eT ey ee 271 


98 Failing him the succession devolves on the grandson of - the father’s 8 half brother. 271 
99 In default of him the right devolves on the paternal grandfather's daughter's son. 271 


100 In default of the paternal apa 8 or s son, the paternal cade 8 
daughter's son succeeds. ses one se. eis 275 


According to the law of inheritance as peru s in Bengal the grandfather’ B daughter’ 8 son 
is the eighteenth in the order of succession; but according to the law as current in 
Mithil& and Benares, he is not entitled to inheritance so long as there is a Gotraja or 
gentile, which term includes all those descended from the same primitive stock as far as 
the fourteenth generation. Macn. H. L. Vol. 11. Case 11. pp. 91—94. 273—275 


SUCCESSION OF THE PATERNAL GREAT-GRANDFATHER, 
HIS WIFE AND DESCENDANTS. 


101 In = of the ——— uncle's saeco s son, the ail tis capone 
succeeds 


Ce — 275 
102 Failing him the paternal srsabeerandinonel ipods er 275 
103 In default of the paternal great-grandmother, the paternal Sandithere: S own 
brother, his half brother, their sons and grandsons, are successively heirs. 277 
Musst. Mahod&4 and others versue Musst. aan and eothers. 14th March 1803. S. D. A. 

- RR. Vol. I. p. 62. 2... 0... a 277 
104 Next succeeds the paternal ereneeianiiatid S amightees Sson.  ... 277 
105 In default of the paternal great-grandfather’s daughter's son the succession is 

volves on the paternal grandfather's brother's daughter’ s son : 277 


ON THE SUCCESSION OF THE MATERNAL ree nee eee 
AND HIS DESCENDANTS, 


106 In default of the paternal grandfather’s brother’s enue: s son, the succession 
devolves on the-maternal grandfather. - 


hs ae See ald, “ete 779 
107 In his default it devolves on the maternal uncle. soe. Mie “ese ~ 279 
' R&ani Manmohini versus Joy Narfyan Bose. S.D. A. R. Ansan ‘1866. we, gee aw, 281 
108 Failing the maternal uncle, the right devolves on his son. Mao SE. ae. sace 2279 


109 If he be dead, the grandson of the maternal uncle is heir. a 
110 In his default the maternal grandfather’s daugipter’s son succeeds. we sak ween, 29 
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DIGESTED. INDEX XXV. 


ON THE SUCCESSION OF THE MATERNAL GREAT-GRANDFATHER 
AND HIS DESQENDANTS. 


111 In defiult of the maternal grandfather's daughter’ 5 son, the maternal gréat-grand-— 
father is heir. ... vee ove as ses : 


112 In default of him, his son succeeds. ... . oe - | S “2 


vi 

113 If he be dead, the maternal great-grandfather's Phe is heir. ... sas ... 279 
ri 
7 


114 In his default, the maternal great-grandfather’s great-grandson is heir... Scare 2 
115 Then succeeds the son of the daughter of the maternal great-grandfather... 


ON THE SUCCESSION OF THE MATERNAL GREAT GREAT-GRANDFATHER 
AND HIS DESCENDANTS. 


116 In default of the daughter of the maternal nn the maternal great 
creat-grandfather is heir. see 


see a di wale ae wa » 249 
117 Failing him, his son succeeds. . cas ee Cute, “209 
118 In his default, the grandson of ae maternal weld great-grhndfather. ee je, 209 
119 If he be dead, the great-grandson of the maternal great great-grandfather. ies “REO 
120 Next succeeds the maternal great great-grandfather’s daughter's son,’ oe ste. de 

tup Charn Mah4patra versus A’nanda L4l Kh4n. 8. D. A. Rep. Vol. II. p. 36. 7 vie AAG. 
Mohan LAl Khan versus Rani Shiromani. 8. D. A. Rep. Vol. TE. p. 32. 115—117 


Mussf. Ka4shishari Debi and Ram Kishoro A charjya versus Golok Chandra Ganguli and 
others, 22 nd January 1848, 8. D. A. Rep. p. 28. 


Daya Nath Ray and Ram Nath Ray versus XN athur N&th Chose and Sri pec ae L4th 
April 1833. S. D. A. Rep. Vol. VI. p. 27. - 


es. .. 283 
The maternal uncle’s son is heir after the mother's sister's son oats to the Aitakshara ; 
but according to the Ddyakramasangraha and other Bengal atithorities, he ranks inume- 
diately after ‘the maternal uncle. Maen. H. L. Vol. II. case 12. pp. 95—97. sei -- 281 
ON THE SUCCESSION OF THE SAAXULYA OR DISTANT KINSMEN 
AND THE REST,’ 
121 On failure of the givers of the oblation-cake which i be i akc by the ial 
owner, the Sakulya ‘takes the inheritance. aa re 83 
The Sakulye and Sapinda defined. — - os 283 
122 OF the Sakulyas, the son of the great-grandson is first entitled to inherit. 285 
123° Next the grandson of the great-grandson succeeds. ... a secs cee 285 
124 After him, the great-grandson of the great-grandson is heir... Je sis «<< “ono 
125-126. On failure of these, the Sahulyas as far as the third lentes in the ascending 
line and their offspring inherit in the due order of proximity. 285 
Viz. First, the paternal great great-grandfather, his son, granslson, great-grandson and daughter’s 
son inherit in due or der ; in default of them, the paternal great-grandfather’s grandfather,his 
son, grandson, great-grandgon, andl daughter’ s son succeed in order ; on failure of these, the 
paternal great-grandfather’s great-grandfather, his son, grandson, erent-grandson, and 
daughter’s son succeed in consecutive order. ... oe — ice bie ae 0 285 
127 Where there are many relatives in the agnatic line, remote kindred, and cognate 
kindred, he of thom who is nearest of kin shall tako the property of him who 
dies without male issue. ” .. 287 
128 If there be no such distant iad the Sandnodliba ‘as or inemen allied by com- 
mon, libation of water, inherit... 0... we sie bas ... 287 


” 


The relation of Samdnodakas estande to the fourteenth ‘lees - she - .. 287 
129 The Sama’nodakas also should, like Sakulyas, saccecd in order. ... Si .. 287 
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DIGESTED INDEX 


* SUCCESSION OF. THE SPIRITUAL PREOEPTOR 
AND THE REST, 


130 On failure of the Samdnodakas, the A —* Or | duu loka a is aie 


XXVIT. 


SUCCeSSOF. ... or mi 289 
131 In default of: him, ‘the pupil. des oe 289 
132 On failure of the pupil, the fellow studént in the Vedas is heir, ve 289 
133 In his default, the descendants of the same ancient sage who may be inhabitants 
of the same village, succeed. 289 
134 On failure of them, men who are ' descended from the same ‘Patriarch and inhabit 
the same village are the successors. ; 289 
135 On falure of all heirs as here specified, the Bralmanae of the same ‘village endowed 
with learning in the three Vedas and with other qualities, are the successors. 289 
136 In default of them, the property except that of a Brahmana gues to the King, ... 289 
137 In default of a duly qualified Brdhmana, even a Brdhmana of another village 
succeeds to the property of a deceased Brahmana. ... 291 
138 In default of a qualified. or virtuous Brékmana of the same village, a like Bréhmana 
of another village is heir. o 291 
139 On failure of a virtuous Brdhmana, the property of a Brélimane should be given 
even toa common Brdhmana. 293 
140 The common Brdéhmana of the same village should however succced first : in his 
default a like Brahmanea of another village. . . 293 
An A’chérjya, or spiritual teacher, is ranked among the heirs iebordnid éo she Hindu iow, 
but not a guru. In default of heirs, the property of a person deceased, except he be of 
the Brahmanical order, escheats to the king. Macn. H. L. Vol. IIL. case 1. pp. 100, 101. 
OBSEQUIES, &c. OF THE LATE PROPRIETOR 
MUST BE PERF hee: 
141 He who takes the estate of the deceased, sha perform his obsequies. ... 295 
142 But if one be heir to the estate and another bo qualified to perform the Shrddha, 
he must give sufficient property and cause the rites to be celebrated by him who 
is qualified to perforin them. —... sie 295 
SUCCESSION TO THE PROPERTY OF A HERMIT 
AND OTHERS. 
14] The preceptor takes the property of a professed student. 297 
[42 The virtuous pupil inherits the property of an ascetic. 297 
143 The spiritual brother, that is, he who is engaged -in the same pilgrimage 0 or 
sojourns in the same hermitage, takes the property of a hermit. be 297 
144 On failure of these, the associate in holiness, or tho person belonging to the same 
order, inherits. 297 
145 The preceptor inherits the property left by a . perpetual student. 297 
146 The property of a Sere student would be inherited by his father and other 
relations. “ey nt 
Vide Macn. H. IZ. Vol. II, Mises, 2 & 3, pp. 101, 102. ; and Gobinda Dis versus 
Ram sahay Jamadar and others. 8. C. 3rd August 1843, Fulton’s Reports, Vol. 
I. pp. 217—224. : .. 299—301 
ON USAGE, 
147 If an usage have obtained in a country, district, village: nation, tribe, class, or 
family, such usage supersedes the maxims of the law. 303 
148 But to supersede the maxims of the law, the usage must have been such ; as has 
been continously observed from time immemorial and for i many Benenson ae eEy: 303 
I. at ag ra ha Debi versus Gouri Kanta Choudhurl. 23rd May, 1808. S. D. A. Kh. ¢- F 
ol. I. p. 236. ... 305 
II. Mahsrsjé Garur Néréyan Deo ve sus A‘nanda Lal Singh. 14th February, 1840. S. D. 
A. R. vol. VI. p. 282. ‘i 307 
Til. Har L&l Singh versus Jurdwon ‘Singh. 19th J une, , 1887.8. D. A. R. “vole VI. p. 169. 307 
IV. Thakuréi Chhattradhari Singh versus Thakurai Tilakdh&ri Singh. Baie May, 1839. S. 
D. A. R. vol. VI. p. 260. a8 307 
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DIGESTED INDEX XXIX 


V. RAia Raghu Na&th a versus oe Harihar pineD: 8th June, 1843, S. D. A. R. Vol, 


VII. p. 126. me 307 
VI. T.414 Indra N&th Séhi Deo versus Thakur Kashi Nath Sahi aid others, ‘rd February, 

18145. S. D. A. Decisions, p. 17. — a 307 
VIT. Gop'l Das Sing M&ndhhthé Mahspstra a ‘etliers versus “Necoteats Sindhu sad siete: 

96th March, 1845. S. D. A. R. Vol. VII. p. 195... - 307 
VIIT. Mahéraj Kunwor Bfésudev Singh versus eens Rudra Singh Bshadur. o7th Febru- 

ary, 1846AS. D. A. R. Vol. VIT. p. 228. 307 


IX. Rasik Lal Bhanja and others versus Parkatiant 9th J une, 1847. Ss. D. A. peciseia: p. 205. 307 
X. R4js Bishwa N&th Singh versus Ram Charan ag al 16th ails ae 1850. S. D. A. 


Decisions, p. 20. ... sae ; ... 807—309 
XT. Ganesh Gir versus Omrao Gir. 9th November 1807. S. D. A. R. Vol. I. p. 218. ... ... 809 
XII. Gangd D&s and another versus Tilak D&s. 26th November, 1810.8. D. R. Vol. I. p. 309. 309 
XIII. Dhan Singh Gir versus Méy& Gir, 15th August, 1806. 8S. D. A. R. Vol. I. p. 153. — .... 309 


See also Ram Ratan D&s versus Bonom&li DAs. 26th September, 1806. S. D. A. R. Vol. 
I. p. 170, and the cases cited in illustration of the vyavasth& No. 149. 


149 The usage which has not been invariably observed from time immemorial should 





not be held to supersede the maxims of the law. ... ...  «.. wee 305 
150 The prevention of enforcement of a custom by violence or undue means ahould 

not, however, be held to be a breach of such usage. ... ue se ie ... 305 
I. Samram Singh and others versus Khedan Bnet and Har Lal ae 27th June, spare 

D. A. R. Vol. II. pp. 116, 117. ne a 
II. Babu Grivardhfri Singh versus Koléhal Singh and others: 19th Js any: 1825. S. D. A. 

R. Vol. IV. p.9. wo = 311 
III. Ram Ganga Deo versus Durga J ubaril 24th March, “1800. S. D. A R. Val. 

Lops: 200%. six. 46 2 owe ©6811 —3198 


IV. Pratap Deb versus Sichba Deb Réykat. 19th Jannares 1818. Ss. D. A. R. Vol. IT. p. 249. 318 
See also Arjun M&nik Th&kur and others versus Ramgangs& Deo. 24th March, 1890. S,. 
D. A. R. Vol. IT. p. 139; a Rani Sumitr& versus Ramgang& M&nik. 26th July, 1820. 
S. D. A. R. Vol. ILL. p. 4 


151 The usage of a country, “" established by agreement of the people, and not repug- 
nant to the vedas and the codes of law (smritz), should be respected and observed. 305 
152 Where no express law is found, one should be es‘ablished on approved usage. ... 305 


153 A family migrating from one to another country 1s entitled to the benefit of the laws 
of the former country, provided it has uniformly observed the religious ordinances 


peculiar to such country, otherwise of those of the latter country. a w. 805 

I. Raj Chandra Néréyan Choudhuri versus Gokul Chandra Guha. 22nd ae 1801. S. D. 
A, R. Vol. I. p. 48. 2... 313 

IT. Ganga Datta Jha veges Srinérhyan Réy gril aaathee. 24th April 1812. S, ‘D. A. R. 
Vol. IT. p. ll. ... bua, Gese.. 1 313 

IIT, Rutchepati Datta Jh& versus "Réjendra Néréyan anil another: 12 February “1839. 
2 Moore’s Ind. App. 182. ...... a re >. . aise wee || BBaGes 313 

IV. R&ani Padmfvati versus B&bu Dulir Singh and others. 30th June 1847. Ms. Notes of P. 
C. Cases. Seo Morley’s Digest, vol. I. p. 332. she - 313 

V. Rani Srimati Debi versus Rani Kundalata and others, Dessber 1847. “Notes of P. C. 
Cases. Vide Morley’s Digest. vol. I. p. 332. ue : 313 


ON MAINTENANCE. 


154 The dependant members of the late proprietor’s ay are to be maintained out 


of the late proprietor’s estate. ... 317 
155 The unmarried sister and daughter have claims to “receive from. ‘the deceased's g 
estate the expences of their marriage. ... Sa ut sat “es oni ... 317 


See Partition by brothers. 
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DIGESTED INDEX XXXII. 


156 The wife or any dependant member, if expelled without a just cause, must get 
maintenance from the master of the 16 family during his life, and out of his estate since 


his death. ... u sis 319 

1. Musst. Hemlat& Choudhuréni versus ¢ Musst. Padumani Choudhurant. 14th webruary 1825. 
S. D. A. R. Vol. IV. p. 19. .., 329 

iI. Srimati Joymani D‘si and another versus ‘A‘tméram Ghose and Kél&ch&nd Ghose. S. 
C. Cons. H. L. p. 68. 329 

III. Shib Chandra Bose versue Guru Praskd Bose and others. 8. C. Cons. H. L. pp. 
62,63. ... et sa td pet 2% bad ‘i ... 829—331 
Ibid. pp. 68, 69. 331 

1V. Kamalmani Dasi versue Ram& N&th Basak. 'S. C. 30th March "1843. Fulton, “vol. I. 
p.- 189. Morley’s Digest, vol. I. pp. 440, 441 es 331 

V. Rani Hara Sundari versus Kunwor Krishna Nath. S. C. Ist. March 1841. Fulton, 
vol. I. p. 396. 331 

VI. Krishnénanda Choudhuri versus Musst. Rukkini Debi. 15th h February 1821, S.D.A.R. 
vol. IIT. p. 70. - 331 

157 Separate maintenance should be allowed to those who for a ee cause could not 
live in or mess together with the family. ... i as ca -.. 3l9 

158 The amount of maintenance should be fixed with reference to the is aia 
estate. ... ees dee sae e act ‘4 319 

159 If means allow, not ony food and~ sient! dieala be supplied, but ae an 
amount should be assigned for necessary and religious expences. ... 319 

J. Shiba Sundari D&si versus Krishna Kishore Neogi and others. 25th March 1851. S. 
C. Taylor and Bell’s Reports, vol. If. part IV. pp. 190,191. = 331 


if. Srimati Mandodari Debi versue Joy N&érayan P&krasi (1800-1-3) ; Kousaly& Debi 
versus Joy een Pakrasi 8S. C. ies Ser aa Case3 of Hindu Law, pp. 


4.03—412. , : i ..  &833--335 
160 Should a woman wihout anehiaate® purposes aun the family pense: and live with 
her parents or own relations, she is still entitled to maintenance. ... . sig 


161 The widow however is not entitled to maintenance by residing elsewhere w font 
a cause, if she was directed My. her husband to be maintained in the wae 


house... = ibs 319 
I. Jadumani DaAsi versus ihyetta Mohan Shi, S. C. 21st aay 1854 : ie 335—339 
IT. Kunjamani Dasi and another versus vale Mohan Deb and mee Rajkishna. Ss. C. 

Cons. H. . p. 62... . 3839 
162 An unchaste woman forfeits her Hight to seen en ainteo, es 319 

Rani Basanta Kuméri versus R&ni Kamal Kumfri and others. 20th Denies 1943. 

S.D. A. R. Vol. VIL. p. Ltt. ee 339 
{63 Persons excluded from caheritanes are, secant the Patita, canted a sdgeenance 321 
164 He who does not willingly give maintenance must be compelled to give it.... ... 321 
165 The daughters of the persons excluded from inheritance, must be maintained 

until provided with husbands re 2s ag = ie e . 821 
166 Their childless wives who preserve chastity, gust be supplied with food and ap- 

parel, but disloyal and traitorous wives banished Yrom the habitation. ic . 32] 


Substance of the legal opinions admitted by several courts of judicature, and 
examined and approved of by sir William Macnaghten. 


The widow of a son is excluded by a brother’s sons; but she must be maintained by them. A hus- 
band expelling his wife without a sufficient cause is bound to maintain hor. By voluntary desertion of 
her husband, the wife loses her right to maintenance. An unchaste widow is not entitled to maintenance 
from her husband’s brothers, even though she may have resigned her right to his property in their 
favour, in consideration of such maintenance. Sons are bound to maintain their parents. A widow whose 
husband died before his father has a legal claim to maintenance only. A son, on succeeding to his father’s 
estate, must maintain his step-mother and her daughters. The widow of a separated brother 18 not 
entitled to maintenance from her late husband's family. An insane person is excluded from inheritance ; 
and on the death of his son, his wife will take the e Eropery, maintaining her husband and his mother. 
Macn. H. L. Vol. II. pp. 105—180.__... ie i se ‘ae ea Zi 323—339 
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DIGESTED INDEX XXXIIT. 


CHAPTER II.—PARTITION. Page 
TIME OF PARIITION BY A FATHER. 


While the father’s right subsists :— 
167 His choice alone determines the time for making partition of his own acquired estate ... 341 


168 But the father’s will associated with -cessation of the mother’ s catamenia determines the 
time of partition of the ancestral property —... vee ace ssh ae ge .. dtl 


169 The term ‘ mother’ comprehends also the stepmother aie is ss aes . S41 


170 In fact the father’s choice, preceded either by the cireumstance of the mother being past 
child-bearing or by that of the father being incapable of connubial intercourse, deter- 
mines the time of partition of the ancestral property... sine sae ue nae .. dhl 


171 The brothers divided by the father shall give the portion of the after-born brother ... 341 


See Participation of a son begotten after partition. 
Partition without the father’s consent illegal.— But, with his consent, binds him though absent at 
the time.—And without his consent does not bind the son who made it.—Maen. H. L. 
vol. 11. Ch. 5. case 4, (pp. 148—150) ... sae sie ee co she 2 245—347 


PARTITION OF THE FATHER'S SELF-ACQUIRED PROPERTY. 


172 Partition of the father’s own acquired wealth is regulated by his will alone, ee we OAT 


173 The father is at liberty to reserve as much as he may choose of his own acquired 
property. 3h ne — i. Vales oe ads ses ee sie we S47 
W7A1f the father make an uncqual distribution of his own acquired wealth, being desirous of 
giving more to one, as a token of esteem, on account of his good qualities, or for his 
support on account of a numerous family, or through compassion by reason of his incapa- 
city, or through favour by reason of Azs piety ; the father, so doing, acts lawfully. .. 349 


175 Should he make unequal distribution of his own acquired property without any of the 
aforesaid reasons, such division is not moral. ... sate se aie iar sti .. 8t9 


176 Unequal partition is lawful when grounded on the reasons aforesaid. sles sibs .. dbl 


177 If the father give a greater portion to one son, and give less or none to another son, 
through perturbation of mind occasioned by acute disease, wrath, &c., or through the 
influence of excessvie partiality on his mind, from love, or the like, such distribution is 
invalid. ... Sas as se be ais ~ sis — sas ae o». BL 


178 The dccision therefore is this:—If the father give a greater portion to the sons dutiful, 

and so forth, the partition is moral as well as valid ; if he give less to one and more to 

another, through perturbation of mind occasioned by discase, &c., or disinherit any son, 

such an act is not valid ; if he without regard to merit, such as dutifulness and sofort) , or 

without perturbation of mind, but only at his — make an uncqual distribution, it is 
valid though not moral, we at oe s a ae ae ie ... 353 


Bhow4ni Charan B&narjyé versus the heirs of Ram K4nta Banarjya, 27th December 1816, 


S. D. A. R. vol. IL. pp. 202—215. _.... side 63 ‘nt ae ie ..  3873—383 
179 When sons unanimously request partition, the father shall not make unequal distribution 
on account of (filial) piety or the like. vee Rs oe and a see . dod 


The sons are incompetent to disturb the distribution made by the father, even though there be 
nv document forthcoming .They are entitled, however, to share equally the ancestral lands. 
Macn. H. L. vol. II. Ch. 5, Case 2, (pp. 146, 147) ... ve oe ves ees .. 8595 
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A SHARE MUST BE GIVEN TO TITE SONLESS WIFE. Page - 


180 If the father make an equal partition among his sons, his sonless wives must have 
equal shares with his sons, ... ee or sa aie As eae 226 «359d 


181 This donation of equal share to a wife occurs where no Sta4dhan has been bestowed 
on her by her husband and the rest.... 


eee eee @eoes eee een eee 307 
182 If Stri’dhkan has been given to some of the wives, the sonless wives must be 
rendered by the father partakers of property to the same amount, ses »- 397 


183 But where such Stri‘dhan has not been given, they must be rendered ania sharers 
with the sons ... Siok ae aid ca. “hae a ve ad . BOT 


{84 Where the father has allotted lesser. shares to his sons, and reserved a greater 


portion for himself, equal shares must be made up to his sonless wives from his 
own portion... a ee ae ae sae i sie .. 857 


185 In the case of Stridhanw having been given, half a share is to be civen to the 
sonless wife. ... ig ik or pee ela Sais Hie ee Ge. OOL 


186 If the share allotted to a wife, or mother or grandmother, be consumed in her 
support, she is entitled to receive alimony. ... ae ae om re ... 399 


. $7 If asurplus remain above the consumption and the proprictor’s reserved portion be 
wholly dissipated, he may resume from his wife and the rest as he might resume 
from his sons. ... sik et ; sie ee ... 3859 
188 The wife cannot, without a fue cause, on the aimee so received. . .. =3d9 


189 She will only enjoy the property, restraining herself until death, after om the 
heirs of the former owner will take it. re ee re ie ee .. 361 


SELF-ACQUIRED AND ANCESTRAL PROPERTY DEFINED. 


190 Property originally acquired by the father is properly his own acquired property ... 363 
191 Ancestral property seized by strangers but recovered by the father by his exer- 


tions and soforth, can be used as acquired by himself. : yee -. 363 
193 & 199 Where there is ancestral real property, the father ase power to use the 
ancestral personal property as that acquired by himself. ... bis ... 363 


194 Land, corrody, and slaves, inherited (by the father) from the Earner in right [&371 
of affinity, are held to be property ancestral. sie disk die ... 365 


195 The property regularly descended is to be treated like that devolved from the 
paternal grandfather. ... ‘i sige er ae oe dias a ... 367 


196 The property devolved from the maternal grandfather and the rest can be used as 
self-acquisitions ae ae ae ua bret sie ve ia -.. 367 
PARTITION BY A FATHER OF ANCESTRAL PROPERTY. 


196 & 197 When a father makes a partition of the ancestral property, he will allot 
to each of his sons a single share and reserve two shares for himsclf, he cannot take 
more however desirous of it he may be. es re sis ei ee ... 369 


198 A father has not power to make an unequal distribution of ancestral real pro- 
perty, even though superior merit or ahy of the other causcs exist. es .. 869 
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DIGESTED INDEX. XXXVII 


Page ' 
Bhow&fni Charan BanarjyA versus the heirs of Ram K4nta Bainaryya. S. D. A. R. Vol IT. Preced sn 
pp. 202—215 __... sus me sig Sia ane ae bie she a eee 
200 As the father should give to his son his proper share, so should he give to ]is Vyavasths 
grandson whose father is dead, and to his great grandson whose father and grand- 
father are dead, shares which their father and grandfather were respectively en- 
titled to have. aes ae oe ails _ ne sa shes ian OE 
FATHERS SHARE IN THE SONS ACQUISITIONS. 
201 A father has a double share even in the property acquired by his son sis we B85 Vyava-thd 
202 The father has a moiety of the property acquired by his son at the charge of his " 
estate ; the son, who made the acquisition, has two shares ; the other sons take one 
share cach —... see siete “ suit ae - ves sins 2. 385 
203 But if the father’s property have not been used, he has two shares ; the acquirer ” 
as many ; and the other sons are excluded from participation. a sis 2. B85 
Property acquired by one of four brothers with the aid of the father’s fand and labour, will Preced -utes 
be divided into ten parts, of which five will go to the father, two to the acquirer, and one to 
cach of his brothers: if acquired without any aid, into two parts, the father taking one, 
~and she acquirer one. Maen. If. L. Vol. IT. Ch. 5. case 18, pp. 163, 164... 34 .. 389 
205 Or else, a father endued with knowledge and other excellencies, has a right to a Vyay astha 
moiety. ... plas ere eae eee eee ' eee eee eee eee ese 3895 


206 A father destitute of such qualities has a double share in right merely of his paternity. 385 
207 Where the property is acquired by any one son through his own labour on his 
brother’s stock, the father shall, in that case, have two shares, and both his sons one 
share cach. But ifit were acquired on his brother’s stock and on his own, by his 
own labour, the acquirer shall have two shares, the father two shares, and he who 
supplied funds shall have one: in both cases, the other brethren shall be excluded 
from participation. —... ai ae oe uae so sans .. 387 


208 The paternal grandfather should not partake of the wealth acquired hy his grand- 


+P 
son whose own father is hving, but that father alone should participate .., . 3389 
209 If the acquisition was effected by the use of his funds, the paternal grandfather may 
je 
take one share in proportion to the wealth employed. ee as _ .. 389 


210 Tn the case of an acquisition made by the son of a daughter, should the property of 
the maternal grandfather have been employed, he shall take a share proportionate 


to the capital used ; and the maternal unele and the rest shall have no shares. But 


if the acquisition were without such use of property, tho maternal erandfather shall 
have no share. a aa sad = ae os eersistl) 


ef e 
. 


PARTITION BY BROTILERS. 


The period of such partition :— 


211 If the father’s right of property be annulled by death, &e. or if the father chooses 
while his night still subsists, the sons become entitled to partition : 
therefore docs the period of partition commence. 
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112 However, partition is not lawful while the mother lives 391 
113 With the mother’s consent the partition is lawful. 391 
EXTENT OF EACH BROTHER'S SHARE. 
114 The allotment of deductions has at present become impliedly obsolete 401 


115 But even if there be a brother entitled to a deduction, he cannot compel his brother 


or brothers to give it to him. ... of sats 401 
116 Deduction is never allowed among the Shudras., 403 
117 1n the present age, the shares of the brothers are equal. : sles .. 405 
I Bhoirab Chandra Ray versus Rasamani. 18th September 1799. S. D, A. R. Vol. I. p.27.. 23 
\’shwar Chandra K&rfarm& and others versus Gobinda Chandra Karfarma and others S. C. 

Cons. H. Ju. pp. 74, 75.... ve He ae ee Se 5 23 
118 In a partition made between ourasa and dattaka sons, the ourasa son has two 

shares, and the dattaka takes one share.’ ..., 405 
119 The grandson whose father is dead, and the great-grandson whose father and grand- 

father are dead, are respectively entiiled to shares of their father and grandfather, 

and not to shares with reference to thar own number | wk oa we 405 
Jay Narfyan Mallik and others vereus Bishwambhar Mallik and others. 8. C. Cons. H. L. 

pp.-48—50 eects 415 
120 If any of the brothers in whom the inheritance vested die leaving no son, grandsons 

and great-grandson, his other heir or heiress is entitled to his share. - .. 409 
Gad&dhar Sarm& and Kali Das Sarm& versus Ajodhya R&m Choudhuri, 30th October 1794. 

S. D. A. R. Vol. I. p. 6. 180—182 


In the male line, the grandson whose father is dead, and the great grandson whose father and grand 
father are dead, share with the son, they inherit per stirpes, not per capaita.—Troperty 
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estate. But mere living apart docs not exclude.—Sons share equally.— Property ac- 
quired by exclusive labour, without using the patrimony, goes to the acquirer solely. But 
property acquired by a father is on his death inherited equally by all his sons, whether they 


aided in the acquisition or not. Macn. H. L. vol. IT pp. 4, 5, 6, 7, 10, 11, 15, 150. 409 —413 


PARTITION OF THE ACQUISITION MADE BY USING THE COMMON STOCK, 


121 The acquirer has two shares of the property acquired by the use of the joint stock, 
the other parceners have one each. ... see 


Gadadhar Sarma and Kali Das Sarma verene Ajodhya Ram Choudhuri, 30th October 1794. 
S.D. A. R. Vol. I. p. 6. P 181—182 
122 Should one member of an undivided family augment the joint stock by his goles 
exertions, he is not therefore entitled to a double share of the augmentation 417 
Guru Charan D&s and others versus Gokulmani D&si. S.C. Fulton’s Reports Vol. I. pp. 165,166. 499 
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122 If the foint stock be used, shares should be er to each — in bok al 
tion to the amount of his allotment. . at : 417 

124 Where several coparceners contribute means and ibaa in raulie acquisition, ince 

they share in proportion to their contributions, if known; otherwise in equal portions. 417 
I. Musst. Droupadi versus Haridhan Sarkar and others. S. D. A. R. Vol. ILL. pp. 74—77... 4295 
if. Krip& Shindhu P&tjusi and others versus as ee and others. 1st December 1833. 

S.D. A. R. Vol. V. p. 335 427 
III. Kushal Chakrabartti versus Radha N th Chakrabartti. S. D. A, R. Vol. I. PP- 

3a0— 337. eee eee eee 427 
125 Where a property is | athe: one beother’s money er is aces bothers 

Jabour, there they both share equally ; but where it 1s acquired with one’s money 

and another's money and labour; there the brother who supplied funds shal]l 

have one share, and the other shall have two shares: and in both cases the rest 

of the brethren shall be excluded from participation. es 2 419 
The acquirer takes a double share in partition where ancestral property h: as een used in 

making the acquisition.—-Property acquired by brothers should be distributed among them 

according to the labour and funds employed by each.—Brothers living jointly are entitled 

to share their acquisitions in proportion to the amount of the funds contributed by them 

respectively.—One fourth over and above his share of a recovered family estate, goes on 

partition to him who recovered it.—Acquisitions made by a man jointly with his brother’s 

four sons by means of joint funds will be divided into two portions, of which one will be 

taken by the man himself, and the other shared ee eae ee the four sons of his brother. 

Macn. H. L. Vol. 11. pp. 153—163. se 4$19-—423 

BY WHOM PARTITION CAN BE ENFORCED. 
126 Partition is to take place at the instance of any one of the parcenres. 429 
Srimati Joymani D&si and Dasi DAsi versus A’tm& Ram Ghose and K4la Chand Ghose, Cons. 
L. pp. 64--66. .. 431 
127 The mother or grand-mother however cannot enforce a "partition... ie 429 
THE MOTHER ENTITLED TO A SITARE. 
118 If, however, partition is made ——— the lifetime of the mother, then she will vet, 

a share equal to that of her each son.. +31 
I. Ushwar Chandra Karfarma and others. versus s Gobinda Chandra Karfarma and others. Cons. 

H. L. pp. 7-4, 75. ie ww. 439 
41. Joymani Dasi and D4si Dasi versus Atma Ram Ghose and Kala Chand Givean: Cons. 

H. L. pp. 64—68., ALL 
IIL. Guru Das Bose versus Shib Chand Vows aad sti. Cons. W, L. p- 19. . £43 
{V. Prén Krishna Mitra and Shankari Dasi versus Mati Sundari D&si .Fulton’s Reports, 

Vol. I. pp. 389.. eu: 7 we 415 
V.Shib Chandra Bose versus Guru Dis Bose and othene Conn H. L. pp. 69--7 ‘2. we eh 
129 The equal participation of the mother tak:s effect, if no sti:vdham have been given 

her by her husband, &c., but if any have been given, she has half a share. 431 
130 If the sons refuse to deliver her share to their mother, she may exact it by law. 433 
131 When the father of an only son leaves a single wife, then food and vesture only 

shall of course be allotted to her. e ; 433 
132 If the uterine brothers separate from their half pacehers their respective riethers 

will not be entitled to shares. Sg soe said oe Sas sctes 433 
Joymani Dasi and Dasi Dasi versue A’tmi Ram Ghose and Kala Chénd hose. Cons H. L. 

pp. 64—68. 5 - bas . Sl 

133 But when one set of ern Gistiees shall come to a partition apiong rT ae 
then their mother will be entitled to a share, otherwise not.. is 433 


134 At the time of partition with half brothers, if the uterine bouther ee scparate 
from one another, or any of them from the rest, in that case their mother also is 
entitled to a share : So 
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III. Kashi Na’th Basa’k and Rana ‘Na‘th Basa’k versus Hara Sundari Da’si ; ; and Guru ee 
Bose versus ShibChandra Bose and others. Cons. H. . pp. #4 & 45 she AAT 


THE PATERNAL GRANDMOTHER ENTITLED TO A SHARE. 
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; bee oe KAT 
142 If the grandmother happen to be the heir of a grandson anak she will, as 
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' 147 The yrandmother should have s share“on ‘Partition of the grandfather's aoquired 
property, and the mother on partition of the father(s —— property ... 451 
The great-grandmother’s right to. a share sige — 455 
_ The unmarried sister should have a curbufficiont for her S atial ceremony .. 457 


_ EFFECTS LIABLE TO PARTITION, 
162 These three déetintions of property viz. ancestral, was, saban by the en and 


acquired by the use of the joint stock, are partible.... . 461 
163 But property acquired by individuals through their own exertions, must be shared — 
exclusively by the acquirers themselves, cae wee 461 
R&adh& Charan Réy versus Krishna Charan Ray aie Guru Charan Rey. S.D.A.R. vol I. 
pp.-38,84 ... Kaeeen ees . 479 


164 & 192, Land inherited in silica succession, but which had been formetly 1 lost, and 
which one shall recover solely by his labour, the rest may divide according to their 
due allotments, having first given him a fourth part. ... ses oe ... 363—461 
Kushal Chakrabartti versus Radh& Nath Chakrabartti.S. D. A. R. vol I. pp. 885—387 427 
See Colebe. Da. bh&. pp. 134, 135. Str. H.L. Vol. II. pp. 318, Macn. H. L. vol. I. pp. 
52,58; vol. II. p. 857 


165 Property gained by science and such other means, without the use even of the joint 
funds, should be’ shared with parcencrs equally or more learned ; not with the 


less learned or unleasned parceners. a ‘ 33 .. 461 
166 Property gained by science with the use of sy joint stock, must be ee with al 

the parceners. ... 463 
167 Whatever property has been sinial nici valour “a brothers who have derived 

science from their family or even from their father, is partible. ais a - 463 


168 & 175 An acquisition made through any science imparted by others than a father 
and uncle, and therest, and without the use of the e joint stock, must be shared 
with co-heirs equally or more learned ; but not with those who are ignorant or 
less learned. — : a see a sas. | ade _ ... 465 & 469 


169 If, during the period of acquisition of science by one brother, another brother should 
support the student’s family with his own funds, then tho supporter, even becuse 


ignorant, is entitled toa share of the property gaimed by the learned. - 465 
170 If support have been afforded = two or three unlettered brothers, then all these shall 

participate. si ote 465 
171 The brother left to protect or support the ee of a brother aia aiiroad for a 

sition, is to have a share of such acquisition. - 465 
172 Shares are to be equal where tbe proportion is ane died ss _ .. 465 


EFFECTS NOT LIABLE TO PARTITION. 
173 Wealth gained without the use of its ena es saanitiliest to the en alono, not to 


the rest of the co-parceners,... — . 463 
I. Kishorf Mani D&si versus Srikanta Sen and Pirbati D&si. 4th J aon 1842.8. D. A. R. 

Vol. VII, pp. 67, 68 acid rr .. 479-481 
IT. Kali Prassd R&y & others versus Digambes Bay. aide May, aie S.D. A. R. Vol. II. 

pp. 287-—-240 .... on sas ... 481—483 


The acquisition of a man made by his own means aes is not divisible among his 
brothers.—-A man has no title to share in the acquisition exclusively made by his unseparated 
brother.—-Land purchased by one co-parcener with borrwed money cannot be claimed by 
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Page. 
another who was not joining in the transaction.— Property exclusively acquired by one 
man is not to be shared by his brethren, though messing with him.—And if one build a 
house on joint land, the others have no share in it, he can claim only so much land else- 
where.-—One brother, though of an united family, has no claim to the property of another, if 
acquired with separate funds and labour.—Land purchased for a boy by means of his 

Joutaka is not liable to partition. Macn. H. L. vol. II. pp. 161-—162 sive » 478—477 


174 If one of the co-heirs, without expenditure of the joint funds, or unaided by the ex- 
ertion of the other co-heirs, recover ancestral property asi aes a such piaperty 


(if not land) is not divisible among them. ... .- 469 
176 What is gained by valour, ‘etal on account of marriage, “a what is acquired by 
science, and any favour conferred by a father, are exempt from partition... 483 
177 What is given by a paternal _ aac non or by a oe or —— as a token of 
affection, shall not be claimed by co-heirs .. ... 483 
178 Clothes, vehicles, ornaments, prepared food, water, women, catieasl for repose or for 
meals, or the place of sacrifice, and a fie are not divisible. ... vas ss 483 


179 A path for cows, ‘a carriage road, clothes or any thing worn onthe body, dwelling 
house, waterpots, ornaments, things not of general use, and what is ens for 
use, channels for draining water, are not divisible. ... eas a 485 


180 Books must not be taken by the ignorant parceners, they belong to those of them 
who are learned ; but the ignorant must receive from the learned parcener some 
other article, equivalent to the share of _ books to which he is otherwise entitled, 
or else the value-itself thereof. .. 485 


181 A house, garden, or the like, which one a the falta had shishieniael within ie site 
of a dwelling place, during ‘the father’s life time, remains his indivisible property. 478 


particreaMibn OF & SON BEGOTTEN AFTER PARTITION. 


182 If the father, after separating from his sons, and reserving for himself a share ac- @ 


cording to law, die without es Be reunited with his sons, then a son born after the 
partition shall alone take the father’s share, and that only shall be his allotment. ... 487 


183 Not one only, but even — sons — after sh sclaiaes shall take exclusively 


the paternal wealth. ‘ aie sad 489 
184 But, if the father die, as — himself with some of his sons, then the son 
begotten after partition shall receive a share from the reunited co-heira. ... --- 489 


185 All the wealth which is acquired by the father himself who has made a partition 
with his sons, goes to the son begotten by him after partition. hose born before 
it, are declared to have no right, asin the wealth, so in the debts ener and in 
gifts, pledges and purchases ae ae se a sus ... 489 


186 If the sons were separated from the father, while his wife was. pregnant, but not 
known to be so, then the son, who is afterwards born - = pregnancy, shall receive 
his share from his brothers, ... — ie ae eee ... 491 


187 If a share were previously set apart for sabe ehild in i womb, the wife’s preg— 
nancy being known, all shall participate in the father’s allotment after his 
demise, provided. there were mo son begotten after the partition. gis ss 491 


188 If a man having made a partition with his.sons, and again residing with any one 
of them as a reunited parcener, die after — another son, this last born 
child shall be the sole heir of his estate... as - vis 491 


189 But if the father himself, though apprise of the pregnancy, have given shares to 
his sons, in virtue of his power, the child in the womb has no right to participate : 
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XLIX. oO Page. 
ha his arigtt only. to the father’s allotawat, wind if there si a son begotten after the 


_ partition, he is entitled to partake equally with. ‘him. ‘os ame: 4 . 493 
190 B- it, if property Ynherited froma the grandfather, as land or the like, hay ton ai 

vided, he may take a share of such property. from his brothers. 2 , 493 
191 Consequently since the partition is tics having been manda, “under other circumstances, 

it ought to be annulled. _..., ' . 493 
192 The son born after partition, shall himiver receiv’ a idiaa - the then: eating tate, 

exclusive of the income and expenditure. wee Fs lane . 495 


PARTITION OF PROPERTY OF RE.UNITED ‘PARCENERS.: 
193 If persons once divided and living again together, make s séeond partition, the shares 
must then be equal, there not being in this instance any right of primogeniture. . 495 
194 The rule of distribution after re-union must conform with the original allot hens: 497 


195 Ifa person die leaving no relative nearerthan his re-united parcener, then the latter 
succads to his property in sik dace to the ies not re-united st al in the same 


degree of affinity. ... ‘ wee” ids - es ve . 497 
196 Other particular rules which have been ‘set forth under the head of en i 
brothers, must be observed in this case also. ... , 409 


A re-united brother entirely exclulss an uaassociatal one. ee tezally seperate from their 
father have ‘not, on hie death, any claim to iuherit with a son not separated. Macn. H. 
LL. vol. II. pp. 16, 173, 174. sai £3 = oe aa a 5 sins ... 501 


DISTRIBUTION OF BFFECTS CONOFALED AT THE TIMB OF PARTITION 
Se, AND SUBSEQUENTLY DISCOVERED. 


ee 
196 Not only the articles above specified, but any thing discovered after iii as sires 
joint property, must be equally divided among the co-heirs. 4 ... 508 
197 Effects ill distributed shall be divided again. ... - 5 503 
198 Not only a brother, but on his death his i = as far as the great ran-deon, 18 biaiag en- 
titled to share the property concealed. . 505 


199 Effects which have been taken’ by a isis he shall sink be Maieital is Vihoioes 
to restore: and the consumption of unseparated kinsmen, they shall not be required 
to make good. ae ae Wee ay ab dk se = a ... 505 


THE ASCERTAINMENT OF A DUBIOUS PARTITION. 
200 If a doubt arise regarding the fact of a partition having been made, it should be ascer- 


tained by the evidence of kinsmen, relatives, or other witnesses, or by written proof. ... 507 
202 The fact of partition.should also be ascertained oy 86 ite transaction of affairs or se- 
parate property or possession. ‘es 2 O07 


203 Presumptive proof isto be admitted ees in, - default of sitten. and ne titties aes) 


Raj Kishore Qa’y and others verezs Widow of Sa“ ‘nta Da‘s. 26th October ne Ss. D. A. R. 
Vol. I. pp. 13, 14. 


Vide Raj Kuma’ Bishweshwar oo r Singh b, appellant versus Sukhnandan Kunwor, Rospon- 
dent. 9th of April 1842. S. D. A. YP 87, 88. —— Di‘pu4persus Gouri” 
Sankar, §S. D. A. R. Vol. III. Te all ‘a L. Vol. I. p. 


Tut ALLOTMENT OF A SHARE TO A iieiadlceaais APPRARING AFTER PARTITION. 


20+ Whether partition have’or have not been made, whenever an heir appears, he shall re- 
ceive a share of whatever common property there is: be it a debt, ora writing, or 
house, or field, which descended from his paternal ancestor, he shall take his due share 
of it when he comes, even though he have been long absent. ee ne Ale 
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205 Not only he, but. his descendants. aleo shall,.take his share. Set ib Aas we 515 


206 It is a settled. Point, that ‘one -who travelled into a foreign country, at -a period 
; | 


his descendants, as’ fak’ ae the seventh ee after they shall have made themselves 
recognized by the inhabitants, whose family from generation to generation resided in 


that country, and neighbours, shall obtain a lawful share of the heritable wealth, ... 615 


207 But descendants only as far-as the'fourth degree, of one who had remained all along 
in his own country, are entitled .to share his wealth. bee, xed soe see .. 517 


208 If co-heirs, residing in their own country, take not their shares during three genera- 
tions, the right is lost to their descendants; but it is lost to the posterity of co-heirs 
residing in a foreign country, if the seventh in descent claim not the share. ... 517 


209 Havine compared the amount of the wealth which had accumulated at a time when no 
partition had taken place, with the amount expended, a division should be made of the 





balance actually remaining. ... a oe . 519 
: Je © FF. 
| PAYMENT DEBTS &C. 

210i partition should be made by song of the wealth of their deceased father, which re- 
iains after discharging his debts. ... bee ae gh sea oe ... 519 

211 When an “beir takes the inheritance of his paternal grandfather, uncle, or any one else, 
he must pay his debts. ve sot 2% ee Sas ae * ee (B19 

The most general position respecting it is that debte follow the assets into whosesoever hands 
they come. Str. H. L. Vol. ‘I. p. 226. ies Bae at ae ae ve ... §19 


212 Of the mother’s wealth too, only what remains over and above her debts is to be divided. 521 


213 Co-heirs, making a partition, may apportion the debts of their father or other prede- 
cessor, with the consent of the creditors, or must. immediatly discharge the debts. .,. 521 


214 One is not legally bound to pay the debts of his ancestor or any relation unless hé in- 
herit his property. y eee p see vee eee eee @o> | ese eee ese 529 
Much as is said evry where of the religious tie the son is under to pay the debts of his ancestor, 
it scems settled at Bengal that it has no legal force independant of assets. Str. H. J. Vol. I. 
PeCeeicae Gi ue A GRE Gee, ta ee se a 


Sir William Jones was of opinion that where there are no assets, the son and grandson are under 
a moral and religious, not a civil obligation, to pey the debts if they can ; but assets may 
be followed in the hands of any representative. This tag is practically followed by the 
courts of justice. (Note to Colebrooke’s Digest Vol. I. p- 274.) In all cases whatever the 
libability extends to just and reasonable debts. a a oe ae sate ets 

215 The heir of a deceased proprietor is ltablé for his debte to the extent of the property 
inherited. i . sve ihe ae esd os ie oy ie 


691 


521 


216 When the property of a decoased debtor is inherited by several persons, each of them 
is bound to pay his debts in proportion only to the property received. ee ... 529 

’ ; ar 
217 If the father die before the grandfather, and the sons of the deceased inherit from the 
grandfather, they must first pay the grandfather’s debts, and then , ifassets remain, pay 
the father’s debts also. eed aes i oe oe ae on st ... 529 


218 Persons inheriting the grandfather's property by reason of their father’s incompeten- 
cy to inherit should pay the debts of the father even in his life time. __ Sea ... 529 


219 Ifa person after contracting a debt remain abroad for twent years, his debt shall, after 


that period, be paid by hig son, grandson, or the person holding his property. ..._ 531 


220 If a person be incapacitatéll by extreme old age, or by chronic disease, his son or another 
who holds or manages his estate, must pay his debts. ,,., oe A _ .. 531 
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221 If a person, after dividing his estate’ and adits sitongst his sons, be separate from them, 


en, the gon begotten alter yoo shall in- 


subsequently acquired, an psy his debts. a 


222 Suretyship is ordained for ‘appearance, for honesty, and for payment ; the two first sure- 


sons of the last’ may be compe 


ties, and not their ec eag ie” pa 


Sir William Maonagbten is of opinion that:“Hindn- 
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gifts are not 
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This opinion is practically followed by the courts of justice. 


The heirs who take the assets, are ‘bound to discharge: 


cumstancces 1ader which the hasband’s heirs are liable for a debt contracted 
estate of a deceased surety is not liable for the debta of his principal..— 

property of the deceased are bound to liquidate hie debts.—The debts of a%° 
assets in the hands of his representatives.— The debts of a missing person must be paid by those 
in possession of his estate, without* wai 
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takes the assets of a deceased debtor, must satiefy his creditors, as far as the’ assets go.—Cir- 
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Jamuna Raur versus Madan De, and others. 20th January 1785. East’s Notes, S. C. R. 148. 


Ba‘ra‘nashi‘ {those versue Ra‘at Tanu Datta, and others. 20th November 1788. Chambers* 


Notes. S. C. RB. 144. - 
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or be very long absent abroad, the other parceners or joint tenants shall pay. the same. ... 
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thers before partition, but, after partition 


shares of the inheritance. 


226 What has been borrowed for the sake of the family, or during distress while the prin- 
cipal was disabled, seized by the “king, of afflicted with disease, or in consequence of a 
foreign invasion, or for the nuptials of his daughter, or funeral rites: all such debtee 
contracted by one of the famuy, must be discharged by the 
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The expenses attending them must have been reasonable according to the 
of the family. Contracted fairly for the use of the family, 
H. L. Vol. I. p- 227, 


forbidden, it binds the whole. Str. 


227 A debt contracted for the sake of the family, by any person whomsoever connected with 
that family, must be paid by the head of the family, oven if it were without his consent. 545 
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persons ahem he is bonnd to maintain, whether it be his wifé, his parent, his child, his slave, his 
servant, hia pupil, or his “Epc sf seatee ar necessaries were furnished, and goods aves 
ably requisite delivered. Sa ee a : .. 689 
229 Neither shall a wife or ‘ciother bei in cupeal compelled tet cay a- debt sontraniaa by her 
husband or son, unless it were for ine sake of - apd nor the husband to pay 6 a ‘debt 


contracted by: his wife. °°. 547 
230 A debt, contracted by the wife, shall by no means bind the husband, iatéos ié were for 
necessaries at atime of great distress. ... out - S47 


The survivors are answerable for a debt contracted by their deceased parte if the sum isioe 
ed was applied to their use, When a wife manages her husband’s ponies he is liable for the 
debts she contracts. Macn. H. G. Vol: II: pp. 279-281. ve ; ae: . §47—549 


INTITIATION OF THE LATE OWNER’S SON AND DAUGHTER. 
231 The initiatory ceremony of tie uninitiated brother and sister must*be Eanree out 


of the patrimony. ee, oe . 649 

232 The marriage and. other ceremonies of Geimarvied: dauhgters vanes be defrayed in Ee 
portion to the wealth jnherited.. —_ .. 651 
233 Authors consider the portion assigned as intended oul for indispancatle sacamanta: ... 651 

234 ILowever brothers and sisters only, and not their seme are entitled to be initiated out 
of the undivided paternal wealth. ... af . 553 

235 The sra‘ddka, &c. of the late proprietor ana the indies ceremony of his danghter 
should be provided out of the inheritance where it has descended to asingle heir. ... 553 

236 If there be no peteonys ad should pao the eee ceremonies with their 
own funds. 7 i) 553 
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: ON teeORITY. 


237 Agreeably to the law as current in eee the end of the fifteenth yee is the hmit of 
minority. ; ; . ... O50 

288 A minor is checmieient to ree any civil act: oes if iene by ie is void eat eecoeanie 557 
Ka‘shi’ Na*th Basak and Rama’ Nath Basa’k. versu# Harro Sundari” Da’si” and Kaml Mani 


Da‘si—Clarke’s Notes, p. 91.— Cons. H. L. p. 83 : ... 675 

Kalp Na‘th Singh versus Kamala‘pat Jha” an ‘others. 8. D. A. R. Vol, IV, 839 . ... 575 
239 One is not bound to pay, during his minority, the debt of his aneestoy, even though 

he inherit his assets, but he must pay it on attainmg majority, fF .. 659 
240 The property received by a minor should be i free from disbureenient, in the 

hands of his kinsmen and friends. en 559 
241 A guardian should be SEP ote for r taking care of his a property saa d managing the 

necessary affairs. an 559 

Suit against a minor for the debt of his deceased father is not admissible. Macn. H. L. vol. 

(I, case 11, P. 287 us he .. 56] 


ON GUARDIAN SHIP. 


2142 The sovereign isthe universal superintendant of those who cannot take care of themselves. 561 
243 In this capacity, he is to take care of, and to look after, the Property, of the minor until the 





‘latter attain majority, on .. d61 
244 It rests with the sovereign is aac care er the ant Saal his property, or to appoint a 

guardian for the purpose. ... .° OA, . 563 
245 The guardian should be a fit person ‘fom qiwenant the infant's elaine the Paternal 

male kindred being always preferred to the females and maternal relations. . . 563 


246 The father is recognised as the natural as well as legal guardian of his minor ahildnen, 563 
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247 The mother assumes the guardianship on failure of the father. a . 568 
248 In default of the mother, the elder brother of a minor is siaiihied te assume his 
guardianship: in default of such brother, the relations of the same race are enti- 
tled to hold the office of the guardian, and failing such ‘relatives, the poner de- 
volves on other relations according to fitness and degree of proximity. ... 565 
249 The guardianship of a female until she be disposed of in marriage rests with hee father : 
if he be dead, with her nearest iene relations. After marriage, her husband and the 
rest are her guardians, oe i aa 2 as ses Sia ... 565 
See Macn. H. L. Vol. I. pp. 108, 104 
The minority of females also ends at the end of the fifteenth year. See Zed, vol, II. p. 220. 


250 The guardians of minors cannot do any thing injurious to the interest of their wards, 


but may do what is advantageous for them. sai st .. 585° 


£51 The guardian can dispose of @ portion of his ward’s jilihe to eat r) salts arising 
for the subsistence of him and those of the fam‘ly who must be supported out of the 


estate, and also for any act the performance whereof is unavoidably necessary, ... 567 
See the caso cited by Sir William Macnaghten, and the remarks thereon. ... 6) ... 567—571 
252 A kinsman or next friend may. institute and defend suits for a minor. eee OTL 
Upon this the commentators have observed that, whether delegated or not, a wellwisher of 
persons so incapacitated may plead on their parts. See Str. H. L. Vol. II. p. 209 __.... ... 571 
953 A guardian must render an account regarding the property he was in charge of, is re- 
responsible for his acts, and removahle for abuse of trust. ie = me .. 571 


Necessary debts contracted for an infant are binding on him.—A widow having & #9n can sue for 
her hushand’s property, if her son be a minor.—The mother is efftitled to the guardianship of her 
minor children, in preference to their uncles.—Tho management of an estate which devolv- 
ed ona minor widow rests with her husband’s relations, and with her own relations only in 
their default.—The father cannot ast as guardian to a minor widow, while her husband’s sister’r 
son is living. Macn. H. Le Vol. II. pp. 203-206, and 289. st 4 “5 . 571-575 
Ka‘shi” Na“*th Basa’k and Rama‘ Na‘th Basa’k versue Haro Sundari” Da‘si” and Kamal Mani 
Da‘si*. Cons, H. L. p. 87. ai . OVS 
Bishwa Na‘th Datta versus Durga Prasa’d Re’ y a Shih Chandra Ray. East's N ots, No. 34. 75-79 
Dharma Da’s Pa nie and others versus bg ma’ Sundari’ Debi. 8th December 1843. Moore’s 
Indian Appeals, Vol. ITI. p. 229. _ ... se ve a san sins a8 .. 875 
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ON THE EXTENT OF A PROPRIETOR’S POWER 
IN DIVIDED ~ SOLE PROPERTY. 


$54 Aman who has song, can giye, soll, or dite without their consent, his possessions, 
whether inherited or acquired, realor personal, and that without the consent of the 


sons, he can, by will, prevent, alter, or affect their succession to such property. ... 581 
Sée the first and second opinions of Mr. Henry Colebrooke. Str. H. L. Vol. IT. PP. 419-— 424. 599 
See also his subsequent opinion, Ibid. 426. 601 
See the unanimous opinion of the Judzes of the Sudder Court, - 605 
See also the opinion and judement of the mugs of the Saprems Court. passed in conformity 

with the Sudder Court’s opinion. a , 607 
I’sha‘n Chandra Ray versus Raja’ (’ ede Chandra Re’y _S. D. A. R. Vol. 1 PP. 2% 3 j3—— 

Str. H. DL. Vol. IT, pp. 435, 436... . 585-589 
Rasik Lal Datta and Har Lal Datta versus eo Chotaiva Charan Datta. - . 583 
Ra‘ Hak Kumar ne a aeiue vereus Krishna Kinkar Tarkabhu‘shan. S. D. A. R. Vol. II. 

p. . 591 


Nabo Kr shina Mittra acid Sean veraus : Harish Chandra Mittra nd eaten Cons. H. L. p. 323. 591 


Rim Tanu Mallik and others vereus fone m i 1 Mallik and Ra’m Ratna Mallik. Cons. H. 
. pp. 840.—3848 2s ... 593 
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The heir of Ktishna Mohan Thackur ( Tagore) verswe Ba’bu Gopi” Mohan Tha‘kur and others. 
Cons. IT. L. p. 849- ... a i 


Jago Mohan Ra‘y vereus Sri‘mati” Nimu Da‘si’. Clarke's Notes of decided Oases. pp. 101— 
119.— ns 3 7 oe i 


Rajendra Mallik versus Boistoh Da’s Mallik; and Boistob ‘Da’ Mallik versue Ra‘jendra . 


Mallik. Cons. H. L. p. 861—369. ... oo aii one = soi Pr ... 595 
Ra’m Na‘ra’yan Datta and otherseereus Satbansi~ and others. S. D. A. R. Vol. III. p. $77. 597 
Ta‘rini” Charan versue Muast. Da‘si” Da‘si7, S. D. A. R. Vol. IIL. p. 897. a3 ... 597 
Ra‘m Dula’l Sarka’r and Choitanya Charan Set éersus Sri‘mati’ Sona’ Devi‘and others. Cons. H. 
L. pp. 881—335 597 
Dev Na’th Sa’ndya‘l and others vereus Patrick Maitland and Henry Doze. Cons. H. L. p. 876. 599 
See also the decisions passed regarding —- . 
~The will of Ra“ja” Naba Krishna. Cons. H. L. p. 899¢,.. 595 
The will of Su‘rja Ku’ma‘r Tha’kur, Cons. H. L. pp, 360, 361. Sit di ».. 597 
The will of Raghu Na‘tha’ Pal. Cons. H. L, pp. 869, 370, or on cae ou; ,.. 097 
The will of Ra’*m Tfari Bishwa’s, Cons. H. L. pp. 870, 371... ae ... 597 
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According to the law of Bengal, a gift of the entire property, movable and immovable, to a 
married daughter is legal, even though a wife and a maiden daughter are in existence.— The 
whole etsate may be given away, though there is a sister and sister’s son. The sister has no 
right to inheritance, but her son will inherit in default of heirs down ‘to the brother’s grand- 
xon.—A_ plaintiff may make a gift of the property he is suing for, and the guardian of the 
donee is thereby empowered to carry on the suit.—Though his sister be living, a man may - 
give away all his property tu a stranger.—According tothe law of Bengal, a father may give 
all his self-acquired landed property to one of his sons.—A widow in Bengal may with the 
recorded permission of her husband, allienate immovable self-acquired property, although his 
brother bo living —A man may give his whole property toa daughter to the exclusion of his 
wife and another daughter.—Property may be given to a brother’s daughter’s son to the ox- 
clusion of a sister’s son; though, aceordifig to the law of inheritance, the latter would exclude 
the formor.—The gift of a paternal estate is valid without the consent of sister’s sons.—A. person 
having a son may make a gift of his maternal grandfather’s landed property, which had been usurp- 
ed, on condition of the donce’s recovering it.— A man may give his entire property to the husband 
of one of the daughters of ,his deceased son as a joufaka, or nuptial present, to the exclusion 
of his son’s widow and other daughters. Maen. H. L. Vol. II. pp. 227-—264 ... ... GO7—617 


3 The proprictor of an estate has power to determine the allotments of his heirs to take 


effect after his death. ee oe ale sees, we arte i ses ... 617 


EXTENT OF A CO-PARCENNER’S POWER IN UNDIVIDED PROPERTY. 


If one or some of the parceners dispose of by gift or other transfer his or their share or 


shares in Joint property, the disposition is good and valid. nae ~~ .. 621 
I. Bhava‘ni~ Prasa“d Goh versus Musst. Tara’mani. 8. D. A. R. Vol. IIT. p. 188... . 625 
IT Ra’m Ka‘na‘i Ra’y and others vereus Banga Chandra Ba‘narjya’. Jbid. p. 17. 627 


The gift of joint property to the extent of the donor’s share is valid in Bengal.—The gift by 
a co-parcener of her share of the joint estate is valid according to the law of Bengal.—According 
to the law of Bengal unseparated co-heirs may sell their own portions of an ancestral estate.—- 
According to the law of Bengal, the sale by one parcener of his own undefined share of an estate 
is good and valid—Macn. H. L. Vol. Lf. pp. 212, 220, 291, 313. ... 623—625 


While unseparated parceners are minors and incapable of giving their consent to an alien- 
ation, even one person, who is capable, may conclude a sale and the like of the joint 
property (including others’ shares, ) if a calamity affecting the whole family require it, 
or the support of the family render it necessary, or indispensable dutics, such as the 
obsequies of the father and the like, make it unavoidable. 


But where co-parceners are not incapacitated by minority and the like to give consent, 
and are not absent, there their consent to an alienation of the joint property, though 


made for any of the allowable causes as above, is necessary for the validity of the 
transaction. Ac dl 
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Circumstances under which a sale of the paternal estate by the eldest son during the minority 

of his brothers is valid.—The sale by the managing parcener of an entire estate is valid in a 

case of necessity. Macn. H. UL. Vpl- . pp. 296, 300. =... oie ... 627—629 
oe 


WHAT IS REQUIRED FOR ‘VALIDITY OF A GIFT, &c. 


360 For civil purposes all that is required to render a gift valid is the proof of the donor’s 
having power to make such gift and of his being of a sound disposing mind when he 
made the gift. sae ... 631 


Ra‘dha’mani Debi" versus Sham Chandra and Rudra Chandra. 8. D. A. R. Vol. I. p. 85. = 69L 
See Macn. H. L. Vol. I. p. 126. 


361 A gift by word of mouth is as good as a gift by a deed. she rs ‘as .. 631 
262 The donor’s right in the property given, does not cease £0 exist unless the gift be accepted 


by the donee. ... a 633 


363 In the case of a conditional gift the right of the donor is not extinguished, nor does 
that of the donee accrue unless the condition made be fulfilled. ses - ... 633 


364 If two adverse parties claim a property upon a. allegation of* pitt, and if it be not 
known whose title is of prior date, then he of them is entitled (to it) who proves his 
possession; but if there be no possession of either of the parties, then he is entitled to 
it to whom the gift is proved to have been previously made. ... yeas ... 683 


363 The rules respecting gift of a property equally apply to the sale or mortgage of it. 635 


A verbal gift of property by an unassociated Hindu, on condition that the donee will perform 
his exequial rights, is good on the death of the donor.—Circumstances under which a gift is in- 
validated.—A death-bed gift is valid—The gift of a man’s own acquisitions is valid, though 
made on his death-bed, if he were of sound disposing mind at the time.—A man may give his 
whole property to one daughter, to the exclusion of his wife and another daughter.-A gift to 
- aminor is valid, provided on his coming of age he exercise ownorship over it.—A man, without 
the consent of his, sons, may give a small portion of his property to his daughter's sons.— 
According to the law of Bengal a person may dispose of his entire portion of ancestral pro- 
perty, to the exclusion of his wife and daughters.—A conditional gift is rendered null and void by 
the omission of the donee to perform all the conditions stipulated by the donor.—A deed of gift 
executed on a death-bed is valid—A gift conditioned to take effect after the death of the donor, 
does not go to the heir of the donee, if the latter died before the former, unless expressly stipulat- 
ed.—-Property having been assigned to a Brahmin for spiritual purposes, cannot legally be 
given away without the assignee’s 2onsent.—An action for dispossession by a donee against 
the donor will lie—And a donee in actual possession is not accountable to a previous as- 
signee.— A gift cannot be r@ained in the hands of the donor—Prior gift invalidates sub- 
sequent sale after the lapse of fifteen years.—A sale of mortgaged property is valid, and becomes 
complete on discharging the incumbrance.—Macn. H. L. Vol. EH. pp. 280, 218, 246, 243, 221, 

207, 315, 303 __.. - as oh a a i: es ~~ sae ... 685—645 

I Sham Singh versus Musst. Omra’oti’. S. D. A. R, vol. II. p. 74. ... si oa . G45 


II Gosa‘i’n Cha‘nd Kabiraj versus Musst. Krishna Mani and another. S. D. A. R. Vol. II. p. 77, 645 


ON@NFIT GIFTS &C. 


That ts of gifts and other transfore of property inalienable. . 
See the list of things inalienable. pp or me sie - oa us ... 645—¢49 
The lawyers of Bengal hold that, of things inalienable, the alienation of some of them is in- 
valid, and that of the rest valid.-—That is to say, gifts unfit by reason of the want of proprictory 
right, are necessarily null and void ; but that gifts unfit, because thev are prohibited by the treneral 
rules, may be valid, though the alienation thereof is moral or immoral according to especial 
circumstances. They are as follows: a6 a ee 58 ae ia es . G49 


366 The alienation of deposits for delivery or use, bailments in the form of nya‘sa, pledges, 
things borrowed for uge, and without a legal cause the alienation of joint property ex- 
ceeding onv’s own share, and of Stri‘dhan without distress, is invalid. ... a ... O49 
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367 The gratuitous gift of a wife and son without their opposition, and the gratuitous 
_ alienation of the whole of one’s own share in the — property and of his sole estate 
af he have issue alive, are valid but immoral. ae sa ee a .. 649 
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368 The gift of a son for adoption, and the alienation of property mandien even 
one’s own share in the joint estate, or of his sole estate, and of the wife’s property in 
a time of calamity affecting the family, for the — of the a or the pAb of 
indispensable duties «are moral as well as valid. .. 651 


Sale by a widow, with the consent of next heir, is valid.—Sale _ a wife of her insane hus- 
band's estate, when valid—Macn. H. L. Vol. 11. pp. 309-~-311 oi Su as ». 651 


ON FIT GIFTS. 


That is, on gifts or other transfers of property alsenable. 


869 The gift or other alienation of that portion of property which may remain after the 
food "and clothing of the family, is neither invalid nor immoral. “un 653 


370 Phe alienation of any ee of one’s property, om on the amily, , is 
immoral, though valid. 2 . 653 


871 But if the calamity of the family can not be got over, or if the family cannot be sup- 
ported, or indispensable duties cannot be performed without alienation of the whole 
property, eventhat should be done by the _— and, if he be absent, fe any — 


belonging to the family. ... 653 
J. Bi:hva Na‘’th Datta versue Durga! Paaed Ra‘ yi aad Shib Chandra Ra’ y- §. c. Easte’ g 

Notes, No. 34 —  75—79 
II. Ra*m Chandra Sarma’ versus Ganga’ Gobinda Ba’ narjya~. g. D: A. ‘R. Vol. IV. p. 117 ... 93 


‘ Sale of a man’s entire property plowabis under what circumstances. Macn. H. L. Vol. II. ch. 11, 
case 22, p. 312.—See also the cases 2 and 21, pp. 293 and 311—Ante pp. 659, 67 and 651. 


372 If by reason of being unable to preserve or manage, or of any other justifiable cause, 
a woman make over the as tied inherited by her to the next reversioner, Ene transfer 


is good and-valid. —....  -6BS 
I Bir Indra Na’ra’yan Choudhuri’ aa others versus Satyabha ma” Debye aid dihers: S. D. 
A. R. Vol. VI. p. 36 sat " 659 
Il Ja’‘du Mani Debi’ versus Saroda’ Prosanna Mukasiye aa stliets: S. C. Boul Vol. I. No. 
2, pp. 120-136 a . 659 


973 Wherever a long ae usage is is prevalent, thaxe ne avian over of Siopeitors in 
conformity to that usage to a certain heir to the disherison of the rest, assumes the 
character of a fit gift, and is held to be a valid one. aa sist . 635 


$74 A raj or principality appears to be indivisible according to the et custom of 


the country: the eldest son succeeds to the entire ra, unless he be unfit, when the 
next qualified brother would succeed. , he os soe sa 7 . 655 
Ste Macn. H. L. Vol. I. p. 7. bid. Note, p. 18... oa 655 
See Note to the case of Rajkuma‘r Ba‘sdeo ee versus Ra ja ’ Rudra Singh Ba” nacdur. s. 
D. A. R. Vol. Vi. p. 4... ... 655 
See also the cases cited in the shapes issating of usage. Ante, pp. . 8083—313 


ON IRREVOCABLE OR VOID GIFTS. 


376 What is paid as wages, as the price of goods, as a nuptial gift or gratuity, for pleasure, 
as an-acknowledgement to a benefactor, from affection, favour, or iinet or asa 
present though regard to a worthy man, is irrevocable. ... ue a ... 661 


In recapitulating the causes of incapacity, Ja gnyavalkya observes: “A sonteaek made by a person 
intoxicated, insane, deseased, griev ously disordered or disabled, by un infant, or a man agitated by fear 
or the like, or (in the name of another) hy a person without authority, is utterly null.” Upon the above pas- 
page Jaganna‘tha thus comments: “singly the gift of wages by a man possessing his senses is valid; joined 
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with madness or the like, the intentional payment of wages during a lucid interval may also be valid; but 
singly a gift by a man affected by insanity or the like is void.’’ From this comment the principle may be 
deduced, that the act of a lunatic may be effectual, if the contract be onerous and the agreement rational, 
on the presumption of the act having been done during a lucid interval; but that, where it may be prejudicial 
to him, and unattended with any benefit, if should be held to be zpso facto void. Macn. H. L. Vol. I. pp. 
126, 126... we dee a ac: at a re a 533 a ae ... 691 
877 In the case of wages, should an excessive amount be promised by aman in extreme 

distress, it shall not be paid. ... dee ses eile ee _ , | .. 663 
378 In fact, should a man, during a conflagration, or during the sickness of his son, or the 

like, promise all his wealth to the person who shall save him, that promise is not valid ; 

but it is reasonable that the gift should be great in proportion to the benefit conferred. 663 


It must also be considered that, the. resumption of an excessive gift being shown 
where it has been promised but not delivered, the donor has an equal right to re- 
cover it, even though if have been actually delivered.* _.. dine or oe ... 668 


ON VOID GIFTS. 


380 What has been given by a man ayitated with feur, anger, lust, grief, or by the pain of 
an incurable disease ; by one intoxicated, insane, diseased, or by one not in his natural 
state of mind, or as a bribe, vr in jest or spurt, or by mistake, or through any 
fraudulent praztice, or by a minor, an idiot, a p2rson not his own master, by* an out-cast, 
or in consideration of work unperformed, or tv a bad man mistaken for a good one, or 
by one extremely old, grievously disordered, or without authority, or in exccssive joy, 
or for an illegal uct, is void or ungiven. ke , nae sae .. 665 


$8) In fact a gift attended with any defect 1s void but a donation springing from a suffi- 
; bide .. 673 


379 


cient motive, is valid. ‘i —_ 

382 A gift made for religious purpeses, even by a diseased man, is valid. ... a ... 673 

383 A gift made or recompense paid by a miaor for religious purposes is valid. . 673 
A mother is not competent to make s git ty her daughter of a farm which she had inherited 
from her son, and on her death it will go to her son's unassociated half brother.—A daughter 
is not competent to alicnate property which had devolved on her from her father to the pre- 
judice of the next heir —-Property which had devolved on a daughter cannot by her be given to 
one son’s son ty the exclusion of such grandson's brothers.—Landel property acquired by gift 
from her father may be alienated by « woman, but not that to Which she “had succeeded by in- 
heritance.—A widow having receive: ‘ustructions from her husband to adopt a son, and, without 
doing su, making a gift to a stranger of the property which had devolved on her at her husband's 
death, such gift is invalid.—The brothers of 2 minor are not competent toa sell his share of 
. the joint estate, even though the mother be consenting thereto.—A sale by a minor of his landed 
property is void.—Thoe sale by aslave of his own igsue is void.—Macn. H. L. Vol. LI. pp. 

208, 224, 232, 235, 247, 294, 305, 377, san ak fog ie if .+ see 675—B79 
A will made by a Hindus during his minority was declared void. Haro Sundari” Disi- versus 

Kashi’ Na’th Basa’k. December, 181f£. Cons. Hl. L. p. 11. Ante, p. 117 bee " . 681 


A widow cannot alienate the estate drived from her husband, which at her death must pass to the 
husband’s heirs. Mahoda’~ and another versue Kalya‘ni*. S. D. A. R. Vol. I. p. 62. 


A gift by a widow tu the son of one daughter to the prejudice of another daughter is invalid. 


S. DA. R. Vol. fT. p. 162. ... . i ” . 681 
The sale of enduwed property is void.—-A gift by a woman of her own property toa stranger 
is good, if she have no heirs-~The gift of part or the whole of the landed property purchased with 
the produce of ancestral catate is good and valid.—A man may give all bis property to his two 
wives in uncqual allotments, provided they each have enough for maintenance, and he have no 
otuer heirs. —Retiremenus froin the world ia civil death according to the Hinau law.——A gift may 
be wakea back on ths doneu’s violation of the conditions anunexed.— Resumption of ana 
unguslilicd wilt unlawful.-—The aon of a Shudra by a concubine or female slave is entitled to 
inburié property, but his widow is incompetent tv alien to the prejudice of other heirs.—Right of 
pre-viuption recognised in joint property.—There is no right of pre-emption according to the law 
of Bengal.—Jviut proporty ia answerable for a debt to the extent of the debtor’s share only. 
Maen. If. L. Vol. LI. pp. 305, 217, 221, 226, 232, 237, 238, 258, 297, 298 and 293. 681—687 
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VYAVASTHA-DARPANA 


CHAPTER 1. 


SECTION I. 


WERITAGE DEFINED. 


I. The word ‘heritage (Daya) is used to signify property, in which right 
dependant on relation to the former owner (a) arises on the extinction of his 
ownership (dé) * 


(aq) The condition, ‘dependant on relation to the former owner,’ obviates the possible use of 
the word heritage in speaking of gift and the like.—That relation, originating from birth, study, 
marriage, and so forth, is tiliation, fellowship in study, conjugal union, or the liket. 

(4) he phrase ‘on the extinction of his ownership,’ obviates the use of the term heritage, 
under the text which describes the concurrent right of the wife during the life of her husband. 


~ r a“ Pa a4 . o vs - 
SREKRISHNA TArKA LANKA RA, quoted by JagGannatrHa Tarxyepaxcuayana, author of Preade 
bhangarnavat.. 


* Coleb. Da. bha. p. 3. Coleb. Dig. Vol UL. p. 50t. 


"he term heritage signilics by acceptation right vested in a relative, in respect of property, mn right o- 
tulation (as son or otherwise) to its Joriner owner on the extinction of his right. Deyatatea 


T Coleb, Dig. Vol. AL, p. 517. 
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SECTION IT. 
WHAT CONSTITUTES TITLE TO INHERIT. 


2. The existence (of the son), at the time of the father’s death (z)*, alonc ae 


constitutes the son’s titlet+. 


The meaning ts, that the existence of the son is the sole cause of (heritable) right; to which the 
time of the father’s death is an aid. Srivkrisunxa Tarka‘LANKaRA’S commentary onthe Diyabhdgqa. 


* Under the text which declares © porperty common to the married pair,” the wife having an interest in 
the property of her husband during his hfe, and there being nothing to annul her right after his decease 
how can the son and the rest have a claim to the estate ? To this it is answered,---No ; for, it is established 
that her right is actually lost by the lapse of her husband’s right. Accordingly, the nght of the wife is 
divested even when the effects are given away by her lord. See Coleb. Dig. Vol. LLL. pp. 487, 488. 

Moreover, respecting the wift’s ownership in the property of her husband, it has been said by Manu 
and others: “af she make a oft which is incdispensably necessary, if she expend in periodical ceremonies, 
mn entertaiming guests, and so forth, while her husband is absent, such ownership will save her from the 
mult of thett.? Mitakshard. 

Althouch JeoMe Trav a WAN’ has at first said “there is no proof of the position, that the wife’s right in 
her husband’s property, accruinys te her from marriage, ceases on his demise,”’ yet by saying immediately 
after it, but the cessation of the widow’s right of property, if there be inale issue, appears only from the 
law ordaining the succession of mate issue,’ (Vide Coleb. Da. bha. Ch. XI. Sect. T. para. 26), he has of 
course admitted that the wife’s right Cacerued from marriage) to her husband's property, in common with 
him, ceases on Avs demise. 

¢ Coleb. Da. Bha. p. LI. DA. T. Sans. p. 2. Coleb. Dig. Vol. IL. pp. 508, 518. W. Da. Cra. Sang. 
Ch. JP. p. 1. 

Sir William Maenaghten defines the cause of heritable right in these terms :—“ The most approved 
conclusion appears to be that the inchoate right arising from birth, and the relinquishment by the oceupant 
(whether effected by death or otherwise,) conjointly create this right, the inchoate nght which previously 
existed beeoming perfected by the removal of the obstacle, that is, by the death of the owner, (natural or 
civil,) or by his voluntary abandonment ;” and he refers to Sri“KRisuNa, cited in Colebrouke’s Digest, Vol. 
I]. page 517, as his authority. This however is not the opinion of SRI KRIsSuNA, nor of any of the other 
authors of the law-books current 7 Bengal. Nouc of them admits inchoate right avising from birth. 
For instance, Jiu TAVATHANA says: “Phere is no proof that property or right is vested by birth alone ; nor 
is birth stated in the law as means of acquisition.’? (See Coleb. Da. bha. Ch. 1. para. 19). Raguunanpana 
says :—“As to what is written tn Alttahshard, viz. ‘by birth alone a person having ownership takes the 
property : this is a text of Gorama; so the venerable instructors maintain,’ that also signifies, the holy 
teachers maintain, that ov fhe extinction of the father’s right, his son, not any other relative, may take his 
property, becanse sons have right to the property of their father by the very relation of birth by which they 
are his issuc, and which is superior to every other relation. It does not mean that sons have right by birth 
in their father’s property, while his (the father’s) own right subsists ; for ‘hat would contradict Devala’s text 
‘when the father is deceased, let the sons divide the father’s property, for they have no ownership while 
the father is alive, and free from defect.’ Daéyatawa.” And Sri krisuna, a follower of Jruu “nav “AANA, has 
ko where used any expression which supports the proposition laid down by Sir William Macnaghten, On the 
contrary, SR. KRISHNA, in his comment on JI°MU TAVATIANA’S Dayabhdga, says: “the tert of Gor AMA, 
which is cited in Aitékshard, ix unauthorised, or, if it be authorised, it relates to the cause of one, whose 
father dies while the child is in the mother’s womb; else a father, who has a mule issue, would not be 
independant in regard to his own goods.” (Vide Coleb. Da. bh&. Ch. L. p. 9.) He then subjoins an 
interpretation similar to that which oeeurs in Deyatatwa, and which is above quoted. Thus we are 
justified in the conclusion that Sir William Macnaghten’s detinition of the causeof heritable right is not 
according ty the doctrine current in Bengal, 
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Here the expressions “‘ futher” and ** son” (severally) indicate any rejation.* Da. bha. Ch. T. 
para, 0. 


3. (i) Vhe phrase ‘ the evistence (of the son) at the time of the father’s death’ indicates Viena ia 


uso the foctal existence of an heir in the womb. 


he birth of the infant must however be awaited ; because, the issue, if a son, would at oncc 
succeed, if a daughter, its succession after the mother is contingentt ; whilst a still-born child would 
not in any way affect the inheritance. 


Si RRISHNA PARKATLANKA TRA In the following instances has admitted the right of the child in 
the womb.—TIn his exposition of Narvoa's text-——*‘where a division of the paternal estate is instituted 
hy sons, that becomes a topic of litigation, called by the wise, partiuon of heritege —he says: 
‘the term by sons is merely illustrative, for if it exclusively mean pleralily and agency of sons. 
it cannot comprehend the partition made between two (parceners), by the intervention of an 
arbitrator. and (on account) of the child in the womb ’y. He says also: ‘the text of Goran, 
which ts elted in Wifadshard, is unauthorised; or, if it be authorised, it relates to the case of one. 
whose father dics while the child is in the mothers womb.” Sri kite vs commentary on 
Duyubhaya, Sans. pp. 2, 4, 18. Sec also Wilihehace, Sans. pp. 221, 222. and the authorities which are 
quoted in the Section treating of partition, and which show that the posthumous son has heritable 
richt to the paternal grandfather's property. 

Hence the child conceived in the womb does not inherit, but it debars or suspends (fur the 
time) the succession of other heirs (to the property to which it will succeed if born a son alive) ; for. 
were it held otherwise, (viz. that any inheritance or property vested in the child iz utero, tmmediately 
after the extinction of the father’s right.) then, on its dying i wfero, or abortion taking place. the 
mother would inherit as (/s heir and successor, but this is inconsistent with the law. and) contrary te 


lsd ae, 


IV. However, according to Kavry Vyanvs text—‘ Let them deposit, free from disbursement, 


m the hands of Aasedhi and witras, the property of such as have not attained maturity, as well as ot 


those who areabsent ; thus the property of minors should be preserved until they attain their full 
ace,” (Coleb. Da. bha. Ch. TIT. Sect. FT. para. 17)—the property, which a child conceived in the 
womb can inherit en its being born a son (alive) should be deposited with its daadhet and aitras. 


* That is to say, the expression “ father “ ismeant to signify the predecessor or former owner. and 
xeon ds ineant to indicate any relative included in the order of sucecssion as entitled to inherit. Thus 
(at the time of death of the former owner) the survival of the relation, entitled to succeed, is the cau 
vl huis right. 

f See Daughter’s Succession. 


+ A share of the heritage with the brothers shall be allotted to those widows who have no offspring, 
out are supposed to be pregnant, to be held by thei until they (severally) bear sons. ree 
Widows here signify wives of deceased brothers. Tf they be supposed hkely to bear sons, shares must be 
iso allotted to them : consequently, the meaning is, that shares are only allotted to the widows for the 
henoof of their sous (to be born). Vide Coleh) Dig. Vol. TTY. p. SO. 
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Che meaning of the words “ bandhu? and ‘“aitra’? will be given in the Sections treatine of partitions 
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I. Kunja Behart had four sons—Ram Ballabh, Braja Ballabh, Jagat Ballabh, and Bhakta (use 
Ballabh.---RaimBallabh, dariiuy the lifetime of his futher, died leaving a widow named Golok berm on ye: Nyevaites 
Nu, 2. 


Mani, and Bhakta Ballabh diced childles- after his father's death, leaving a widow naincd Bhagavati, 
The Dacea Court of Appeal, after taking the opinion of the Hindu Law Offieers, awarded one third 
to the two dawzhters of Jagat Ballabh (to be shared between them equally. another third to Shain 
Ballabh, son of Braj Ballabh, and the remaining third to the widow Bhagavati, (beewose her his- 
boud bad suprived his futher), and declared Golok Maia entitled Gaol toa shecve, but) to food and 
raument onby, beeaiese Ler husband Redin Rallabh had died before his futher. This award was 
attirmed by the Sudder Dewanny Ady lut—Ray Shyata Ballabh cerses Pra Krishna Ghose. bth 
July PS20. 8. Do aAL Vorb TEL yp. 33. 


If. Retin Keshab Ray had three sons —-Retm Kamér Ray. Rat Jiban Ray, and Rian Kamal 
Ray. of whom Rim Kamin died without issue. leave a widow Muast. Padi Mani After this aim 
Keshab died. leaving his two remaiming sons, The Pandits declared that the right of Reta Kunair 
Ray tothe property tert by his father Rata Keshab Ray was barred by his having dted daercuy 
his fathers life ~ his widow therefore was not entitled to any share of the property of hier deewasect 
Lusband’s fither: sue however was entitled to receive uruntenanes therefrom, and to take by 
Inbentiones, durme her tite any property of whieh her husband lad possesston durme bis life. 
Tho Stdder Court accordinedy disnuescd) Pade Mans elaim, and declared that the option of same 
the holders. of the ostate for maintenanee was deft to her. Musst. Hemlatt Choudhurint Appelt 
lant rerses Musst. Pada Mani Choudhurdni Respondent.—Letth Bebrnary 1825. 8. D2 AL RO Vol. 
[Voy 1). 


[il Rim Mant Choudhurdtnt mostiftuted a sat. and grounded Ter elain on that portion ef the 
Wurst of the Sud der Pandit ina former appeal Qpreferred on the part of Musst. Hemlati Chou- 
Handnt aeesees Musst. Padua Mant Cheudhurani, and decided on the Téth debruary, 1825, 1. e. 
mth ubove ease! witteh referred to drier smd which was as tollows ;-- > eqher Rind dtban or Rain 
Kemal died ciate the difetime of Shankert Dist, ther mother she would take the share of the 
focense ds uf they both died betore Ler she would take the property of both Tf the mother died 
firsto and then the two brothers the sous of (their sister) Musst. Rani Mani of they sarc then, 


would take their property, and afer them death, Rit Mian would succeed thereto as (ec her, 


The Sudder Court determined that the e:um of the plantiffwas barred by the Pyarasthd given 
in the former case and quoted by her, Decause she had not a son adeee at the time of her mother’s 
death, and becanee her brothers Rai Kamal and Ram diban dud died before ther mother-—Ritni 


Marg (houcdhurdni eoosus Plemlott Choudhurant Oth January 1835. S. DAL WR. Vol VE. p. 3. 


IV. [Shwer Chandra Karfarma cersas Gobmada Chandra Kartiivmia. S.C) Cons, AL. p. 7-#. 
See Manmohan Bose ceeses Dhiaunant Prt November 1853. 8. D2 AL Rep. Q100 Sen also the 


eases quoted in the succession of fathers daughter's son, 


I. In the case of Adwoita Ciuind Mandol and others, petitioners, the opinion of the Sudder Case 
Court. (present Tueker, Reid, and Parlow, Pudyes) was, that the act of birth or of conception of an beariny ov. the vyavust 
heir in the womnb was one and the same Ching in the eve of the Benegal law, ouly that the Iirth of the ave: 
Infant must be awatted + because, if the issue be a daughter, she would have no title; it a son, he 


would inherit. 17th August 1S#3. 2. Sev. Cases, 131. Morley’s Digest, Vol d, p. 3827. 


See the cases which respect the widow authorised to adopt, and the boy to be adopted by her; 


and which are quoted in the part tr ating of adeption, 
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5 Death merely (i.e. physical death) is not meant: it (also) alludes to 
degradation (u), the state of a travelling devotee, and the like (-), because 
of the analogy of the (circumstance which causes) extinction of right. Ddaya- 
bhdga. See Colerooke’s translation, Ch. I. para. 31. 


(%) Degradtion occurs when one has slain a bréhman or committed some other atrocious crime, 
and has not performed penance, and even refuses to submit to it *; for Srikerishna Turkalunkdra + 
and Raghunandana ¢ are of opinion that the fallen sinner forfeits his right when he has not done 
penance, and is averse to doing it. 


{e] The state of a hermit, as well as the extinction of wordly affections is here comprehended un- 
der the term “and the like.”  Srkrishua’s commentary on Déyabhaga. See Coleb, Da% 
bha’. p 14. 


After withdrawing his affection (from ¢hings of this world,) if he abdicate his estate in this form, 
‘‘let this be no longer mine,” then indeed his right 1s divested by abdication: and afterwards, even 
thouzh temporal inclinations revive, the right is not renewed. ‘The resignation can only be known 
from the declaration of the party. Thus Raghunundana, ‘as Jugannatha Tarkapanchanana re- 
marks, is justified. 1 : 


G A person's being absent and not heard of for twelve years entitles 
his heirs to inherit his property : this rule is founded on the presumption 
of his death.§ 


If no tidings of'a person gone abroad be received for twelve years, his son and kinsmen should ac- 
count him to be certainly dead.§ Juma or Yuma 


x ° 4 ~ 7 7 7 rs , 
* See Coleb. Dig. Vol. WT. p. 315. ¢ commentary on Deyabha'ga. p. 8. t Dayatatirs p. 8. 
q Cob. Die. Vol. LE. p. 525. See Davatatwa, nv. 3. and Srikrishna’s comment on Dayabha aa, p. 25. 
O ] Y > | Y of) ] 


§ In fixing the date of the death of missing persons, the holy suges (es/as) and compilers are nut of one 
epmion, as is manifest from the texts quoted in Mirnaya-Sindhu. “So it the time of twelve years ofa 
person's wbsence have wone by, they shall canse jis death-rites to be solemnised at the cominencement 
ef the thirteenth year (Vriddha Manu). Tfuo tidines be had of a person for twelve vears, such person 
shall be treated as one dead, by the burning of his effiey made of Nusha grass (Vrikaspati). Woany one's 
father be absent, and neither a letter nor any news of him be received, then at the end of 15 years, his efivy 
shall be formed and burnt in the manner prescribed by the Jaw ; from which date all his obsequies shall be 
periggmed (Bhabishya Purana). lt is said in Madana-Ratua that (the rule of) waiting for twelve years 
applies to all missing persous, except a father. But (it is written) in Grijhyahdrtkéd—“Tt is suid that the ob- 
soquies of a missing person in the first period of lite (i.e. under 50 years of ave) should be performed after 
the lapse of 20 years, of one of middle age (under 75,) after fifteen years, and of a person in the last period 


of life Cabove 75 years) after twelve years ” (from the day of his or her disappearance. ) 
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There are only two periods of partition rightly declared : one, when When right to pa 
the right ceases by the owner’s degradation for his sins, disregard of tion arises, 
temporal matters, or actual death ; the other, by the choice of the 
father, while his right still subsists.—Coleb: Dé. bha. Ch. I, p. 20, para. 44. 


Tt is thus established: that two periods exist for the partition of father’s property. 

The same periods ulso exist for the partition of a paternal grandfather's property, only with 
this difference that the choice of the father should be dependent on the cessation of the mother’s 
(and step mothers) cgtamenia. + ‘This will be fully explained in the Chapter treating of 


partition. q v. 


In truth, the sons at (each of) these two periods become entitled to partition, as is expressly laid 
down by Raghunandana—* If the right cf property be annulled by death or by degradation, or 
by the quitting ofthe condition of a householder, the sons are entitled to paitition ; and so they are 
even though the right of property remain, if the father be devoid of wishtn keep property which 


pertains to him {t Déyatatwa p. 3. 


But Raghunandana, a modern compiler respected in Bengal, having in his Ttthitatwa fixed the date 
of the death of missing persons according to the text of Jama or Yama quoted under Vyavastha” No. 6, 
it has been the practico of the Hindus of this country to account and treat missing persons 43 
dead immmedicately on the expiry of twelve yeurs trom the date of their last trustworthy tidings, without any 
question of ave ur relationship. 

cir Thomas Strange has quoted (and he is followed by Sir William Macnaghten ) from Nirnaya-Sindhy 
merely what is therein given from Grihyakdrika, and has stated that tobe the opinion of the author of 
Nernaya-Sindhu. This however is uot the case : the author of Nirnaya- Sindhu has expressed no opinion 
of his own ; he has merely quoted the different opinions of the sages aud compilers, as is manifest from the 


quotation above piven in totidem verbis. 


The same learned English writers say : “according to some authorities, the term of twelve years applies 
to n@ing persons whose age exceeds fifty years; for all under that ace, the term allowed for re-appear- 
ance is twenty four years.” But I find no authority which prescribes twenty four years for the re-appear- 
ance of a missing person of any age. 

t Vide W, Dé. Cra. Sang. Ch. IV, p. 91,’para. 1. Coleb. Dé. bh&. Ch. 1. para. 45, Ch. IT. para. 1. 

t See Colcb. Dé. bh& Ch I, Note 33. 
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I. Braja Rém Séhichad five sons—Hari Krishna Saha, Joy Krishna S&hd, Manohar Dés Séhd 
Ramé Kanta SAhu, and Ram Kanta S4ha—Joy Krishna went to Jessore in 1197 B.S. and no tidings 
were ever heard of him afterwards. Braja R&m died in 1200 K. S. and after his death, Joy Krishna's 
wife sued for her husband's share in all the property acquired while her husband and his brothers 
were united. ‘lhe Zillah Judge sceing that the funeral obsequies of Joy Krishna took place after 
s lapse of twelve years from the date of his disappearance ; anid that his father Braja RAm died in 
1200 B. S. decreed the plaintiff 's claim on the ground of her father-in-law having died before her 
husband's funeral obsequies were performed. ‘The Provincial Court of Dacca reversed this decree 
on the ground of Joy Krishna being missing during the life-time of his father, and conscquently his 
wife and grand son (daughter's son) having no claim to the property acquired by "}raja Ram. A 
special appeal from this decision was admitted by the Sudder Court in consequence of their Pandits 
delivering a Vya vastha stating—that if a man is missing duging the life-time of his father, the 
Hindu-law allows twelve years for his re-appearance ; that if three or four years after his dis- 
appearance his father dies, his wife is not immediately entitled to share in thg property of his father, 
(the wife cf the son not being mentioned in any of the treaties on inharitence as heir to the property 
of her father-in-law); but after a lapse of twelve ycars, if no tidings be heard of her husband,: (and 


if there be no son, grand son, or and great grand son), she may claim her husband's share of his 
father’s property. 


But at the time of trying the case, the Court having perused a deed of partition entcred into by 
Braja R&m, and also other documents, referred the case to their Pandits for their opiniun ; and the 
Pandits on seeing these papers, declared that in the present case, the wife and grand son of Joy 
Krishna had no right to any thing, but the sum fixed in the said deed for their maintenance, the will of 
the owner being all that is naces-ary in cases of self acquired property, and that a division made of 
such property by the owner, who is not a minor, and is of sound mind, cannot be disturbed. ‘I'he 
Court accordingly affirmed the decision of the Provincial Court.* Musst. Ay&bat” (since deceasesl ) 
versus R4j Krishna S&hhi and others, 25:h April, 1820.8. D A. R: Vol. IIL. p. 28. 


1J. Inthe case of Ram Nadrayan Bandyopadhyay (Banerjea) versus. Bala Ram Bandyopé- 
dhy4y the doctrine of presuming the death of an absent person unheard of, after a lapse of twelve 


years (from the day of his departure) has been recognized and accepted bythe Judges of the Supreme . 


Court 5 and it has been declared by the second Pandit of the Sudder Dewany Adawlut, the Pandit of 
the Provincial Court of Calcutta, the head Pandit of the College, and another Pundit “that he who 
has absented himself fur the period of twelve years, and of whom no intelligence has been recieved 
during that time, must he considcred as certainly dead ; and should he even return after that time, 
he had forfeited the rights of the livingt.—Last's notes, case 85. Morley’s Dig. Vol. 11. p. 152. 


ee cee, 








a m. 





ay 
* Although the decision in the case turned on a matter of fact, rather than on a point of Hindu-law, 


yet it may be observed as a rule of the Hindu-law, that a missing person shall not be considered dead until - 


the period of twelve years shall have elapsed from tho date of his disappearance. In the present case as 
the father of the plaintitf’s husband dicd before his son’s death could be presumed, his son, that is the plain- 
tif’s Rasband, must have been considered entitled to inherit, and through him the plaintiff, bad there been no 
special uyreement to obstruct the ordinary course of successions. 

+ ‘The particulars of this are given in the section treating of exclusion from inheritance. 
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‘SECTION III. 


SUCCESSION OF THE SON, (AND IN THE MALE LINE OF) THE GRANDSON AND 
THE GREAT GRANDSON. | 


7. When a person's right of property ceases by death, by degra® 


dation, by the quitting of the condition of a house-holder, or by voluntary 
abandonment: — 


The right devolves on the son (a)*. 


Male issue (in the male line) being left, the estate must go to them. + Boudha yana. 

(a) By the term “ son,” in the present ave, is meant only the Ourasa and Datiaka (sons).t 

So, if there be a Dattuka son, adopted before the birth of the Ourasa son, the former will 
inherit with the latter. ‘he extent of the Dattakas share in such case, and the other particulars re- 
garding him, will be found in the part treating of adoption. 


Ourasa is the issue of the (uras breast i. e.) body, and born of a (patnt) wife legally married. Thus 


Manu :—“Him, whom a man begets on his own wife legally married, let him know to be the 
Ourasa son: first in rank.” (Ch. 9, v. 186). Ourasa, however, is of two kinds—I. Born of a wife 


of equal class, and, 11. Born of a wife of unequal class. But in the Xali age the marriage with a 


damsel of unequal class having been prohibited, (see the following note), and consequently the son 
born of such a wife not being entitled to inherit, by the term ‘* Qurasa” we mut now under- 
stand only the son begotten by the man himself on his legally married wife of equal class, Raghu- 
nandana, it is clear, has quoted in his Udba hatatwa, only | Voudha yana’s text .—‘*A son who was 
begotten by a man on his weded wife of equal class, let him know to be Ourasa (son)”—because he 


found it expressive of the son who is now considered Ourasa. He who is given (in adoption) by his 


mother with her husband’s consent, or by his father, or by both, to a person of the same class, is 


his Datéaka or son given. This will be fully described in the part treating- of adoption. 


* Coleb. D&. bha. Ch. XI. Sect. I. para. 31, 32; D&. T. p. 2; D. Cr. gang. Ch. I. p. I; Coleb. Dig. 
B. V, Ch: I. Text 3. (Vol. IT. p. 520, 521); Macn. H. L. Vol. I, Ch. II. p. 17 ; Cons. H. L. p. 1. 


+ D&. T. p. 2; Da. bhé. Ch. IV. Sect. 2. para. 21 ; Coleb Dig. B. V. Ch. I. Text 3. (vol. II. p. 520.) 

t In jugas (yugas) or ages other than the Aali, there were 12 kinds of sons, as described by Jagy- 
navalkya :— 1 An Ourasa son is one born of a dharma wife (rn. & mu. See wife’s succession); equal to him 
is—2 tho puttrika’-puttra (See daughter's succession). 3 Zhe son of the (soil or) nife, is one be- 
gotten on her by a man sprung from the same original stock (with the husband), or by another duly 
authorized by the husband. A son brought forth in private, in the (husband’s) house, is called—4 
the son. of hidden origin. 6. A Ka nina son is one born of an unmarried woman : (ho is) considered the 
son of the maternal grandfather ; 6 A son of the twice married is one born of a woman (by @ second marri- 


age) whether she be (at the time of that marriage) a maid or not. 7 A son by gift is one who is made a 
gift of either by his father or his mother (Rr. & m.) 
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8 .A son by purchase is one sold by his parents (nr. & u.);- 9 A son made is one (born of other parents, 
and) adopted by a man for Mimself. But he who gives himself as a son to another is—10 2 self-given son. 
A child accepted, while yet in the womb of the bride, is—lla son received with a bride. He, who is 
taken ‘upon being forsaken by his own parents, is—12 a deserted son. On failure of the -first of 
these sons, the next in order that there may be shall present the oblation-cake and take the heritage. 
This law has been propounded by me in respect of sons equal in class (with their adoptive fathers). See. 
Coleb. Dig. B. V. Texts 200, 249, 258, 267, 272, 283, 286, 989 (Vol. IIL, p. 160, 210, 224, 235, 241, 
173, 275. 276, 278, 279) Mita kshara’ Ch. I. Sect. 11. ppra. 1. | 


By others, some of these sons are more fully described, as :-— 


(4) Inwhose mansion soever a male child shall be brought forth by a married woman, if the real futher . 


cannot be discovered, (but if it be probable that he was of an equal class,) that child belongs to him of whose 
wife it is born. AZanu. Ch. IX. V. 170. : 


(6) He, whom a widow or a woman forsaken by her lord produces by contracting marriage for the 
second time, is culled the son of a twice married woman. Afanu.. Ch. IX. V. 175. The son begotten on 
a woman, who deserting a husband impotent or degraded for his sins, takes a second lord, is a son by a 
twice married woman. Ku‘tya yana. Vide Dig. B. V, Text 269. If she while yet a virgin cohabit with 
another man, she may marry that man for the second time, or if leaving her husband before he has at- 
tained the age of puberty, and cohabiting with another man, return to the husband, she must again per- 
form the nuptial ceremony with the young husband. Manu Ch. IX. V.176. Ifthe husband be missing, 
dead, become an ascetic, be impotent, or be degraded for his sins, in the event of (any of ) these calamities 
occuring, it is lawful for a woman to take another husband, Mavada. Of women, twice married, there 
are three descriptions :—of the first description is she, who though blemished by a repetitidn of the mar- 
ringe rites, remains a virgin : she may re-marry. Of the second description is she, who leaving her husband 
before he has attained the age of puberty, cohabits with another man. and again returns to her husband. 
Of the third description is she, who being a widow is, for want of brothers of her husband, given in mar- 
riaze by the kinsmen to a sapinda of the same class. Narada. Vide Mita‘kshara’. 


(9) Zhe son made (hritrima) is one whora the man, desirous of male issues, himself adopts after 
enticing him by the show of money and land: the son so adopted must be without (his real) parents ; for if 
they be living he is subject to their control. Afitakshara. 


(10) He who has lost his patents, or been abandoned (by them), without a just cause, and offers himself 
fo a man (as his son) is called the son self-given. Manu. ch IX, p. 177. 


(11) If a pregnant (young) woman marry, whether her prpgnancy be known or unknown, the child in 
her womb belongs to the bridegroom, and is called a son born of a pregnant bride. 2fanu. Ch. IX. V.173. 


(12) A boy whom a man receives (as his gon) after he has been deserted (without a just cause) by his 
parents, or by either of them (if one be dead,) is called a son rejected. Afanu. Ch. IX. V. 171. 
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Raghunandana in his Shudhi-tatwa quotes the following texts of Jdgnyavalkya:—“ Even 
a son begotten by a Shidra on a female slave* may take a share by the father’s choice, but if the 
father be dead, the brethren should make him partaker of the moiety of a share: and one who 
has no brothers may inherit the whole property, in default of a daughter's son.” He then adds 
the comment.---“ The rule laid down in the above text of Jdgnyavalkya is observed only among 
the Shidraa, not by the other casts; and he thus admits the heritable right of the son so begotten.” 


Such practice however being confined m fact to the very inferior tribes of Shtidras, the text (of 


Jdgnyavalkya) can be considered to apply to them only. 


Among these twelve descriptions of sons, any other, than the ovrasa and dattaka, are forbidden in the 
Kali-age: thus the A’ditya purdaa, after citing“ The filiation of any but the dattaka and ourasa is not ad- 
mitted: and also the marriage of regenerate men (1. e. Brahman, Kshetriya, and Boishya) with girls of 
unequal class ’’~-and other parts of the law, proceeds——‘ these practices have been abrogated by the high- 
minded sages, with an intent of sceuring mankind from evil. The ordinances of Sddhus are of equal au- 
thority with the Fedas.— Sddhus, i.e. men free from all defects. See the Udvdhatatwa. See also Coleb. 
Dig. Vol. TL, pp. Lal, 142, 271, 272, 288. 


These practices aro enjoined by the J’edas, but they are forbidden or abrogated by the authority of 
Nédhus. ‘That authority is admitted to be equal to the Vedas, and is therefore superior to all other authoritics. 
It follows that if, by the authority of S@dhus, such observance and practice be again sanctioned, their legality 
will be restored. Thus Alanu: “ Know the system of duties, which is revered and observed by such as are 
learned in the Vedas, virtuous, and ever exempt from hatred and inordinate affection, and which is im- 
pressed on the heart (as the means of beatitude). The Scripture, the Codes of Law, the practice (approved) 
of the good, and the satisfaction of the conscicnce: the wise have openly declared virtue to be of these 
four descriptions.” Ch. IT., V.2&12. 


Further, a custom continuously observed for several generations, and not repugnant to the Vedas, has the 
force of law; as Afanu :—“‘ A king’ who knows the revealed law, must enquire into the particular laws of 
tribes, the laws (or usages) of districts, the rules of the classes (of traders, and the like), the customs of certain 
families, and shall establish their peculiar laws, (if they be not repugnant to the Vedas.)’? Ch. VIII., v. 41. 


So, the usage of a country, &c., established by agreement of the people must also be observed, provided 
such usage be not opposed to the Vedas and the codes of law. Thus Jdgnyavalkya :—“The usage or 
practice which has its origin in the general agreement of the people should be carefully observed, as well 
as that which is established by the king ; provided such usage be not opposed to one’s own dhamra”’ (v. 188). 


Bhrigu (says): whatever be the custom of a country, tribe, or nation, body of people, or village, let 
that be followed, and let the partition of heritage be made in conformity therewith. Katydyana. 


The marriage of a Shudra with a woman of another cast has been prohibited by Afanu himself :—“For a 
Shudra is ordained a wifs of his own class, and no other: and if a hundred sons be born of her, they shall 
have equal shares.”? Ch. IX., v. 157. 


* The description of the different kinds of slaves, male and female, is given hereafter. 
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_ Pardsara in his sanghité (compillation,) the precepts of which are intended for the Kali age only, 
authorizes the adoption of the Krttrima son (p. 19) as well as of the dattaka, and out of the twelve des- 
criptions of sons, he declares the Ourasa, duttaka, and Kritrima alone entitled to inherit. The practice 
of adopting the Kritrima son however does not prevail in Bengal, though it does in’ Mithila. 


8 If there be many sons, they inherit equally.* 


Vyavasthd 


After the death (4) of the father and mother, the brothers being assembled, may equally (i ) @uthority 


divide the paternal estate, for they are not owners while they (the parents) live*. Afanu Ch. 1X, V. 104, 
(&) ‘After death” —i. e. after the extinction of right. Srikrishna’s comment or Déyabhdga. 


9 (i) Here the term “equally” indicates that their title is equal 5 that is, a deduction of a Vyavastha 


twentieth part, &c., is allowed by other brothers, through affection and to preserve due respect, because 

elder brothers are venerable ; such deduction concerns however the elder brothers who are endued 
with virtuet. Butas persons ofthe present day entertain not great veneration (for their elder 
brothers), and as elder brothers deserving of deducted allotments are (now) rare, equal distribution 
is alone seen in the world}. Among the shtidras no deduction is allowed to the eldest or an elder 
brother.§ 

I. R&m Chand Ray with his three brothers—Bhoib Chandra, Tilak Chandra, and Har Chandra 
—succeeded jointly at the demise of their father to the Zemindaree left by him. Subsequently Ram 
Chand died childless, leaving his widow Rasa -Mani, who instituted the present suit for her hus- 
band’s share, which was alleged to he one-sixteenth by right of primo-geniture and a fourth of the 
remainder. Held that the estate should be divided equally, and that the plaintiff receive four six- 
tcenths ;—the first born or an elder brother having no claim to a greater portion on the ground of 
priority of birth. Bhoirab Chandra Ray versue Rasa Mani. 18th September 1799 —S. D. A. R. 
Vol. I. p 27. 

II. Inthe case of I'shwar Chandra Karfarmé and others versus Gobinda Chandra Kéarfarmé 
and others it has been determined by the Supreme Court, that the seven sons, who survived their 
father Golock Chandra, were entitled to his real and personal estate, of which he was siezed and 
possessed at the time of his death ; and that the said seven sons were so entitled in equaé parts or 
shares. January 1823, Cons, H. L. p. 74, 75. 





* Vide—Coleb. Dig. B. V. Text. 4 (Vol. IT. p. 521); D&. bh&. Ch. IIT. Sect. 2, para. 25; W. Da. Cr. 
Sang. p. 1; Macn. H. L. Ch. II,.p.17; Elb. In. Sect. 158, p. €9. 

Although the sons be by different mothers, and the number by each be unequal, still they shall equally 
inherit the paternal estate: the distribution heing made per capita and not per stirpes. e.g. if there be 
two sons by one mother and six by another, still each son will inherit a one-eighth share. Vide Cons. H. 
L. p. 5, Macn. H. L. Vol. IL. Ch. 2. p. 17. | 

Sir William Macnaughten treats of the son’s succession in these terms : “ According to the Hindu law 
of inheritance, as it at present exists, all legitimate sons, living in a state of union with their father at the 
time of his death, succeed equally to his property, real and personal, ancestral and acquired” (vol. I. p. 17). 
This however is not quite correct : because ; firstly, the datiaka is also held to be a legitimate son, but he 
Hoes not succeed equally with the Ourasa son of hia adoptive father; secondly, the sons succced, as heirs, to 
the patrimony not only at the time of their father’s natural death, but also at the time of his civil death and 
voluntaray abandonment, (see p. 11 ); thirdly, the circumstance of a son living separate from his father does 
not exclude him from the herituye where he has not already recieved his portion or somewhat in lieu or 
satisfaction thereof. Thus much is apparent froma precedent quoted by the learnd compiler himself 
at p. 6., Vol. II. 

t+ Coleb. Dig. Vol. II. p. 521. ¢ Coleb. Da. bhé&, Ch, III. Sect. 2, para, 27, §Ddyatatwa, p17, 56. 
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But if there be a kuldchar, i e. usage in the family continuously observed for many generations, 
that constitutes an exception to the general rule of the law. The sons may deduct in the first place 
unequal portions (as the eldest one-20th, the middle one-40th, and so on : see Partition) and then divide 
the residue equally ; or the estate may be divided according to the number of the wives (of the former 
owner) without reference to the number of the sons borne by each (a distribution technically termed 
patnita-bibhdga) ; or the eldest or other brother qualified may singly take the landed estate. See 
the Section treating of custom and usage. 


With respect to ardj or principality,* the universal custom has been to preserve it entire. 
The eldest succeeds unless he be unfit, when the next qualified brother would inherit: in any case 
the succession issingle. ‘his appears from the words of Ba tmM1Kt put into the mouth of Mantuara’, 
when addressing Koixe1 —‘* Charming (queen) ! it is not that all the sons of a king enjoy the 
kingdom : one amongst many sons is Invested with the rdj, (for) if all the sons be in (possession of) 
the rdj great disorder shall ensue ; therefore, spotless beauty ! kings give thcir kingdoms 
(respectively) to their eldest, or some other well qualified of their sons, which eldest sons 
(respectively) deliver their kingdoms entire to their eldest sons, not to their own brethren. Thus, 
your son shall not have much reverence, but as a helpless one, shall be destitute of enjoyment, nor 
shall he be longer reckoned a member of the ever-enduring royal race.” Rdmdyana, Ajoddhydkdnda. 


Even now it is seen in practice, that entire kingdoms arc severally held by one prince, although 
he have brothers. Coleb. Dig. Vol. IT. p. 119. 


10. In default} of the son, the grandson takes the inheritance ; failing him 
the great-grandson{. 


11. The grandson whose father is dead, and the great-grandson whose father 
and grandfather are dead, are entitled to inherit equally with the (late proprietor’s 


remaining) son; for they equally confer benefits on the deceased by presentation 
of the oblation-cake at the Paéravana Sraddhaj. 


* Mr Colebroke observes in a note to the Digest (Vol. II. p. 119), that the great possessions called 
Zemindarees in the official language, are considered by modern Hindu lawyers as tributary principalities. 

In the last of the six reasons assigned by the two distinguished pandits Jagannith and Krip& Rém 
in their vyavasthad delivored in the case of I’shan Chandra R&y versus (Raja) I ‘shwar Chandra R&y (S. 
D. A. R. Vol. I. p. 2) a large Zemindaree has been taken in the light of a principality. 

See Macn. H. L. Vol. [. p. 7. 

+ The expressions defaulé and death embrace all the circumstances which cause extinction of right. 
See p. 11. 

t Ddyatatwa pp. 11, 51; Coleb. Da. bh&. Ch. ILI. Soct. 1, para. 18; Sect. 2, para. 21 & 23 - Ch. 


XJ. Sect. 6, para. 29.—Coleb. Dig. B. V. Text 80, (Vol. ITI. pp. 9, 10). Maen. H. L. Vol. 1. Ch. LI. 
p- 18. Elb. In. Sect. 158. 


§ Péravana Srdddha is the offering of a double set of oblations at the parva, viz. three cakes to the 


luther, paternal grandfather, and great-grandfather, and three to the maternal grandfather, his father and 
grandfather ; and the remnants of each set to the three remoter ancestors of each line. 

The fourteenth and eighth days of each half lunar month, the full moon and new moon, also the 
time of the sun’s entering on a new zodiacal sign, these, O great king, are (called) “parva.” Sraddhatatua. 
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12. But the grandson and great-grandson whose fathers are living are not entitled to inherit 
since they do not confer benefit by presentation of the oblation-cake at the parva.® 

As in virtue of his offering the oblation-cake at the parva, the son becomes entitled to inherit 
his father’s estate, so are his (the son's) sons, on the extinction of his right (by death &c., p. 11.) 
in like manner entitled to inherit (notwithstanding the existence of their paternal uncle) what- 
ever portion of the grandfather's estate was their father’s right; for Ka‘rya ‘Yana (quoted in Ratnékara) 
expressly says:—‘* Should a son die befure partition, his son shall be made a partaker of the estate, 
provided he had not received from his grandfather property sufficient for his support. He shall 
receive his father’s share from his uncle or his uncle’s son ; and the same (proportionate) share shall be 
according to law allotted to all the brothers; or, (if that yrandson be also dead) let his son take the 
share ; beyond him (1. e. the great-grandson, lineal succession) stops+. If there be many sons of 
the deceased (sun), their father’s share only (and no more) should be subdivided and allotted amongst 
them. But ifthe father be living, the sons are not entitled to get shares; by reason of their having no 
right to perform the Pdrvana Sraddha. In like manner, on the extinction of right of the (late) 
owner's grandson, his (the latter’s) share only shall be taken by his sons (the great-grandsons of 
the late owner). Déyatatwa. pp. 11,51. Thus:— 
"13. The grandsons and great-grandsons inherit per stirpes and not per capita.t See Partition. 


J. Braja N&th had 8 sons ; (of whom) Kashi Nath the eldest, Sadashib the second, and Khel4 
Iam the seventh sons died without issue; but the widow of the seventh son was still living. The 
cighth son Keval [4m was the only son adopted into another family (and censequently excluded 
from paternal inheritance). Adjudged that the estate should be divided in to five equal shares; that 
the heirs of each four sons, who leftissue, should receive one share, and that the widow of the seventh 
son of Braja Nath should receive her husband’s (one) share,—viz: Radha K&nta, Mohan Kanta, 
and Ballabhi Kanta, sons of Nilmani, and grandsons of Ram Nath, the third son of Braja Nath, jointly 
reccive one share; Badan Chand, son of Madhu Ram, and grandson of Dharanidhar, and Gopil 
Prasad, the surviving son of Dharanidhar, who is the fourth son of Braja Nath, Jointly reccive 
one share; Sri Nath, son of Dina Nath, the fifth son of Braja Nath, receive one share, and Gokul ; 
Nath, as adopted son and heir of Boidya Nath, the sixth son of Braja Nath, receive one share. 
Sri Nath Sarma versus Radha Kanta, 24th November, 1796. S. D. R. Vol. I. p. 15. 

II. Radhg Charn died (intestate) leaving four sons, viz. Haladhar, Bishwambhar, Gobardhan, 
and Joy Narfyan. Golok Chandra was another of R&dh& Charn’s sons, but he died in the life-time 
of his father, leaving Ram Dhan and Braja Mohan his sons surviving him. Haladhar survived his 
father, and died leaving Rim Nicfyana his son. The property of Radhacham and the increase of 
that property were ordered tu be equally divided among his sons and their representatives, viz. it was 
ordered that Bishwambhar, Gobardhan, and Joy N 4rayan, the surviving sons of Radha Charn, each 
take per capita; Ram N4&r4yan the only son of Haladhar take a share in right of his father; and 
Ram Dhan and Braja Mohan, the two sons of Golok Chandra, take per stirpes his share between 
them. Joy N&rayan Mallik versus Bishwambhar Mallik.—S. C.Cons. H. L. pp: 50, 51. 

See also the Case of Gadadhar Sarma and Kali D&s Sarma versus Ajodhya Ram Choudhuri 
—30th October 1794. S. D. A. R. Vol. I. p. 6. 


* W. D&. Kra. Sang. Ch. I. pp. 2, 8.—Coleb. D&. bha. Ch. IIT, Sect. I. para. 19. Ch. XI. Sect. 6. 
para. 29, T)&. T. Sang. pp. 11, 51. Coleb. Dig. Vol. III. pp. 9, 10. 

a Seo Coleb. Dig. Vol. III. pp. 7, 8,82; and Srr’xrtsuna’s commentary on the Dayabhdga, 
pp. 77, 78. 

t Sri‘krisiNa’s comment on Dayabhiga, Sans. pp. 87, 88. Coleb. D&. bh& Ch. III. Sect. 1, 
para. 21, 23° Cobleb, Dig. III. pp. 6,—9. Macn. H. L. Vol. I. p.18. Elb. In. Sect. 158 & 162. 
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SECTION IV. 


ON SUCCESSION TO THE ESTATE OF ONE WHO LEAVES NO SON (A). 


14 In default of the son, (and in the male line of the) grand-son and 
great grand-son, the widow (of the late owner) succeeds to the estate.* 


I. ‘“* The wife and daughters, also both parents, brothers likewise, and their sons, gentiles, 
cognates, a pupil, and a fellow student : on faélure of the first of these, the next in order is the heir to 
the estate of one who departed fogheaven (a) leaving no son (4). Thisrule extends to all classes+.” 
Jignyavalkya (Ch. If V. 136 & 187) ‘Thus affirming the right of the last mentioned on failure 
of the preceding, the sage propounds the succession of the widow in preference to all the other 
heirs. Dayabhagha. 


(a) ‘‘ Departed for heaven,” i. e. dead ; which indicates also degraded or fallen from sit, and the 
rest (p. 11). Sri Krishna's comment on Dayabhaga. Sans. p. 168. 


Se? rhe 
(4) The term ‘‘Son” extends to the, “grandsont : and ‘‘ Leaving no son’ implies failure 


of the son, son’s son, and great grandson (in ‘the male line) ; for these are equally givers of oblations 
in Parva. And it is for this reason that Vouwdkdyana having previously referred to the son, grand_ 
son, and great grand-son, says :—‘* Male issue (as far as the third degree) in the male lige being left, 
the estate must go to them.” See Da. T. p. 49. 


— 


II. ‘The wealth of him, who leaves no son (4) goes to his wife ; on failure of her, it devolves 
on daughters ; if there be none, it belongs to the father ; if he be dead, it appertains to the mother ; 
on failure of her, it goes to the brothers ; after them, it descends to the brother’s sons ; if none exist, 
it passes to the kinsmen (bandhu ) ; in their default, it devolves on distant kinsmen (sakulya ); failing 
them, it belongs to the pupil; on failure of him, it comes to the fellow student: and for want_of all 
those heirs, the property escheats to the king, excepting that of a Brdhmana’’§. Vishnu.1J7. V. 4-13 


* W. Da. Cra. Sang. Ch. I. Sect. 2; Coleb. Dha. bha. Ch. XI. Sect. 1, para. 3, 31 ; Coleb. Dig. 
Vol. II, p. 457 ; Elb. In. Sect. 163 ; Macn. H. L. Ch. II. p. 19. Da. T. p. 49, 52. 

+ Coleb. Da. bha. Ch. XI. Sect. 1, para. 4; -——-Da. T. p. £9; W. Da. Cra. Sang. Ch. I. Sect. 2. 
P, 3; Coleb. Dig. Vol. III, p. A457. 

{ Coleb. D&. bha. Ch. XI. Sect. 1, para. 34 ; Coleb. Dig. Vol. ITI. p. 157 ; Maen. H. L. Vol. I. Ch. 
IT, p. 17, 18. 

§ Dé. T. p. 49 ; Coleb. Da. bha. Ch. XI. Sect. 1, para. 5 ; Coleb. Dig. Vol. IIT. p. 489. 
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HI. “Inthe Vodu®, and 'in the code of law,} as well aa in populai usaget 
the wise to be half the body: (of her husband, jg equaily sharing the fruit of pure and impure acts. 
Ofhim, whose, yife is not dead, half the body survives. How then should another take his property 
while half his person is’ alive? Let’ ue wife of a deceased man, who left no son (4. p. 29) take his 
share, not withstaudiag kinemen, a father, a mother, . or uterine brother be présent. Dying 


before her husband, ‘the’ pativrald (f.) and . sadhwi (u) wife partakes of his consecrated fire : or» 


if her husband die (befvre her, she takes) his wealth: this is the primeval law. Having taken 


his moveable and immoveable property, the preetous and the base metals, the grain, the liquide, ang 
cloths, let her perform. the monthlys§, and the sixth monthly Srdddhae, and so forth (e). With 
presents offered to his manes, and. by pious liberality, let her honor the paternal’ uncle of her 
husband, his spiritual, parents, and diahghter's sons, the children of his sisters, his maternal uncles, 
and also the old and unprotected persons, guests, and females (of the family). These near of dis- 


tant kinsmen who become her adversaries, orgwho injure her property, let the king chastise by 
inflicting on them the punishment of robbery."q] Vrihaspati. 


(i) Pativraté is thus defined by Harita :—*She, who suffers pain when her lord endures it, 
that is, becomes affected in mind by similar anguish; is cheerful when he is so, in his absence 
pines under the anguish of separation, and is squalid (through neglect of ornament and dress,) and 
who dies when he expires, that is, follows him in death, is’ considered a pativraté sédhwi” (Vide. 
Caleb. Dig. Vol. EIT. p. 452,463.) Tere however by the term pativrata is meant the patni who 
is devoted to the service of her husband, and not she who follows her liusband in death, since the 
right of the latter is extinguished with her death. Sri Krishan's comment on Dayabhaga, 


15 (u) Sadhwi—i. e. not adulterous : henee the right of aauiyerous)s women ceases. Sri Krishna's 
comment on Daiyabhiga Sans. p. 167. 


_ © Let the widow succeed to her husband's estate, provided she be chaste." Ké@tydyana. 
«The wife who dogs malicious acts injurious to her husband, who has no sense of shame, who 


destroys his effects, or who is addicted to adultery, doeg not even deserve her special’ property 
(Stridhan).” Kétydyana. 


oo ee wee. 


- * © The wife is half the person (of her husband.) Veda. 

+ ‘Of him whose wife drinks wine, half the body is polluted.” Law (See Préyashchittaviveka, ) 

+ “Popular usage—i. e. the moral science : the works. of. Uskhand and. others: , 

§ ‘¢ Let her perform the Srdddhas in each month, and in the sixth; and so farth :” the text shouht be 
so supplied. The Pdrvana or double set of oblations must not be offered, because’ women are forbidddn to 
perform this rite. By the word “ month” are suggested the Sraddiwe offered in twelve successive’ months ; 
by the term ‘sixth’ @re suggested two Srdddhas celebrated the day before the expiration of éach of 
. the two sixth months of the year ; the term “and so forth’? inchides the first and the anniversary Sréddhas 

to be performed yearly: hence she must celebrate no other obsequies. Coleb. Dig. Vol. III. p. 459. 

G Coleb. Da. bha. Ch, XI. Sect. I, para. 2 ; Coleb. Dig: Vol. VIIL. Sect. 1, Text, 399. 
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“Let the brothers ‘allow. maintenance to his (deceased’s) women for life, provided thes 
preserve wnsullied the bed of theit lord ; but if they behave es the brethren may resume that 
allowance.”” Na‘rada. 

See the Section treating of exclusion from inheritance. 

(e) The expressions ‘* monthly” and ‘‘six monthly ” are intended to prohibit the perfomance of 
the Pdrvana Srdddha: and by the term ‘go forth”’ is meant the first Srdddha and the other Srdddhas 
made within the year. Sri Krishaja’s comment on Da yabhdga. 


If the wife be half the body of her husband, may she not exclusively take his wealth, although 
sons, or other male descendants be living ? No ; for, the scripture saya: ‘‘ It is a person’s own soul which is 
born to him (or her) as a son.” Manu says : “The husband, after conception by his wife, becomes himself an 
embryo, and is born a second time here below ; for which reason the wife is called jaya, since by her he is 
born (jadyate ) again.”’ Ch. IX. V. 8. Soalso say Sankha & Likhita : “Leta priest take the hand of a woman 
equal in class; the bodies of his ancestors are born again of her. Let him figuratively address his own soul in the 
person of his son : Sprung from the several limbs, (especially) from the breast, thou my soul art called son : 
mayest thou live fora hundred years! For the benefits conferred on parents, thou, my soul, art called son ; 
hecause thou deliverest (trdyashe ) from the hell ‘called put, therefore thou art named (put-tra) son.” 
And it appears from these, that ason or other descendant is consubstantial with the father and other 
ancestor. (See Coleb Dig.) Vol. ITI. p. 459. Further, Manu and Vishnu say: ‘ Since a son delivers * 
(trd’yate) his father from the hell called put, therefore he is named put-tra, by the self-existent himself.” 
(Manu 9, 188; Vishnu15,43). So says also Hérita: ‘Certain hells are named put and chhinnatantu, 
a son is therefore’ called put-tra, because he delivers his father from those regions of horror.”’ In 
like manner Sankha and Likhita declare: ‘A father is exonerated in his life-time from the debt to 
his own ancestors, upon seeing the countenance of a living son: he becomes entitled to heaven by the birth of 
‘his son, all devoleks on him his own debt. The sacrificial hearth, the three vcdas, and sacrifices seins 
with ample gratuities, have not the sixteenth part of the eureacy of the birth of an eldest son. Thus 


also Manu, Sankha, Likhiea, Vishnu, Vashishta and Ha‘ rita : “ By a son, aman conquers worlds ;__by.a « 


son’s son, he enjoys immortality ; and, afterwards, ee the son ofa grandson, he reaches the solar. abode.” 


(Manu 9. 137) Vashishita 17. 5. Vishnu. 15. 45). Jaa gnyavalkya likewise says : ‘* The continuance of race 
and attainment of heaven ‘depend on ason, grandson, gpd great grandson (1. 73)’. Vide Coleb. Da” bhi 
Ch. XI, Sect. 1, para. 31. Thus since the sons and other male descendants produce great spiritual betiefit 
to their father or aneeetae from the-moment of their birth, and they present the oblation-cake at the parva 
to their deceased father, the proprietory right of sons and the rest, is ordained, as already inferrible from 
reasoning ; because the property devolving upon sons and the rest benefits the deceased: and since there 
can be no other purpose of speaking of the various benefits derived from sons and the rest, while treating of 
inheritance, it appears to be a doctrine to which Manu assents, that the right of succession is grounded solely 


on the benefits conferred. It therefore clearly appears that the estate of the deceased should go first to the 


son, grandson, and great grandson, and on failure of the son and the rest, the succession devolVes on the 


widow : and this is reasonable. See Coleb. Da’. bha. Ch. XI, Sect, 1. paras. 32, 33, $1, 
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VYAVASTHA‘ -DARPANA. as. 


There are texts which are suposed to the widow's right of succession immediately in default of the 
gon, grandson, and great grandson ; others deny ‘her right tu succeed at all. 


cisive authority. and then concludes by laying down, as established law, the right of the widow where 
there is no inale issue :—viz. “ By these seyen texts Vrihaspati having declared, that the whole 
wealth ofthe deceased man, who had no male issue, as well the immoveable as the moveable property, 
the gold and other effects, shall belong to his widow, althouyh there be brothers of the whole blood 
paternal uncies, ( daughters,) daughter's sons, and other heirs ; and having directed that any of them 
who become her competitors for the succession, or who themselves seize the property, shall be 
punished as robbers by the king, _—" denies the right of the father, the brothers, and the rest, to 
inherit the estate if a widow remain.” See Coleb. Da. bha. Ch. XI. Sect. 1, ‘para. 3. 

‘<'The widow without a son (a. p. 29) keeping unsullied her husband’s bed (0), and persever- 
ing in religious observances (k), shall present to him the oblation-cake, and obtain (his) entire share 
(g). Vrihat-Manu. : 

(0) Keeping unsullied her husband’s bed’’—not allowing any other man to have access to 
— husband's bed : that i iss chaste. Sri Krishna’s comment on Dayabhaga, Sans. p. 167. 

(k) ‘**Persevering in religious observances,” that is continually performing religious acts beneficial 
to her husband’s soul in the next world. Sri Krishna's comment on Dayabhdga, Sans. p. 169. 

According to Raindkara the phrase ‘‘ persevering in religious observances’” signifies abiding 
under the strictest rule prescribed to widows (who chose to survive their husbands). This inter- 
pretation 1s considered just and accurate by the author of Vivadabhangdrnava.—See Coleb. Dig. Vol. 
III., p. 463. | 

All these are specificd ‘in detail by Jimatavahana in the following passage : “On failure of 
the heirs down to the son’s grand son, the wife, being inferior in pretensions to sons and the rest, 
because she performy acts spiritually beneficial to her husband from the date of her widowhood (and 
not like them from the moment of their birth) succeeds to the estate in their default. Thus Vy4sa 
says: ‘After the death of her husband, let a virtuous woman observe the duty of continence, and 
let her daily, after the purification of the bath, present, from the joined palms of her hand, water mixed 
with ¢if (sesamum) to the manes of her husband. Let her day by day perform with devotion the 
worship of the Gods, and the adoration of Vishnu, practising constant abstemiousness. She 
should give alms to the chief of the venerable for increase of holiness, and keep the various fasts which 
are commanded by sacred ordinances. A woman who is assiduous in the performance of duties 
conveys her husband, though abiding in another world, and herself (to a region of bliss).’ Since 
by these and other passages it is declared, that the wife rescues her husband from hell ; and since a 
woman, doing i improper acts through indigence, causes her husband to fall (to a region of horror ;) 
for they share the fruits of virtue and vice ; therefore the property devulving on her is for the benefit 
of the former owner : and the wife’s succession is consequently proper.” Coleb. Dé. bha. Ch. XI. 
Sect. 1. paras. 43, 44. " 

The author of Vivadadhangéranva puts this question ‘“‘ Since a woman has not yet performed 
the duties of widowhood and the like, how can she have a title to inheritance immediately after 


But Jimitavéhans. 
argues In refutation of them, and quotes the texts of Vrihaspati given above as of paramount and de. 
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VYVAVASTHACDARPANA. 


‘the death of her husband ?” eer himself answers it, thus: <e She has an immediate tit'e because she's ‘is 
digposed to petform thoce duties ; but afterwards if her: propensities. happen to change, she forfeits 
the right which she had fully: posséseed. " In Harita’s text (‘A woman. widowed and young is 
untractabloe ; but separate property “must always be given to women, that they pass their destined 
life,”) “young is mentioned as indicating the possibility. of adultery. By youth that age is not. strictly 
meant, for, a woman, though young, who is known to be well-disposed, has the vight of inhecitance by 


universal consent. By the term ‘untractable ’ is suggested the neglect of the dutie- of widowhood.* 
See Culeb. Dig. B. V. ‘Vext 409 (Vol. III. p. 479.) ; —_ =H 


© The duties of widows are prescribed as follows :— 


‘* Let her emaciate her body, by living voluntarily on pure flowers, roots, and fruits ; but let her not, when . 
her lord is deceased, even pronounce the name of another man. Let her continue till death forgiving al) 
injuries, performing harsh duties, avoiding every sensual pleasure, and practising the incomparable 
rules of virtue, which have been followed by such women as were devoted:to one only husband. Many 

thousands of Bréhmanas having avoided sensuality from their early youth, and h&ving left no issue in 
their families, have ascended (neverthless) to heaven. And like those abstemious men, a virtuous wife 


ascends to heaven, though she have no child, if, after the decease of her lord, 


she devote herself to pious 
austerity. 


But a widow who, from a wish to bear children, slights her (deceased) husband (by marrying 
again,) brings disgrace on herself here below, and: shall be excluded from the seat of her lord.” 
Manu. Ch. V. 23 

‘* Let her continue, as long as she lives, performing austere duties, avoiding every sensual pleasure, and 


cheerfully practising those rules of virtue which have been followed by such women as 


were devoted to 
one (only husband). 


Neither in the Vedas, nor in the sacred code, is religious seclusion allowed toa 
woman : her own duties, practised with a husband of equal class, are indeed her religious rites: this is 
the settled rule. Eighty-eight thousand holy sages of the sacerdotal clas® superior to sensual appctites, 
and having left no male issue, have ascended (nevertheless) to heaven. Like them, a damsel, becoming a 
widow, and devoting herself to pious austerity, shall attain heaven though she have no son: this, Manu, 
sprung from the Self-cxistent, has declared. Yama. 

‘“‘After the death of her husband, a wife must practice austerities, or ascend (the pile) after him.”” Vishnu. 

‘‘ Leaving her husband’s favourrte abode, keeping her tongue, hands, feet, and (other) organs in subjec- 


tion, strict in her conduct, all day mourning her husband, with harsh duties, devotion, and fasts to the end 
of her life, a widow victoriously 


gains her husband's abode, and repeatedly acquires the same mansion 
with her lord, as is thus declared: 


That faithful woman who practises harsh duties after the death of her 
lord, cancels all her sins, and acquires the same mansion with her lord."" Hirita. 
‘* A wife is considered as half the body of her husband, equally sharing the fruit of pure and impure 


acts : whether she ascend (the pile) after him or survive for the benefit of her husband, 


she is a faithtul 
wife. 


Strict in austerities and rigid devotion, firm in avons sensuality, and ever patient and liberal, 
a widow attains heaven, even though she have no son.”’ ° Vrihaspati. 

‘Only one meal each day should ever be made (by a widow,) not a second repast by any means; and a 
widowed woman, sleeping ona bedstcad, would cause her husband to fall (from a region of joy). She 
must not again use perfumed substances : but daily make offerings for her husband, with fAusa-grass, til, 
and water. In the months of Voishakha, Kartika, and Mégha, \et her observe special fasts, perform 
ablutions, make gifts, travel.to places of pilgrimage, and repeatedly utter the name of Vishnu.” Smriti. 

‘Though her husband die guilty of many crimes, if she remain ever firm in virtuous condnct, obsequiously, 
honouring her spiritual parents, and devoting herself to pious austerity after the death of her husband, 
that faithful widow is exalted to heaven, as equal in virtue to Arundhati.”” Katydyana. See Coleb. 
Dig. Vo}. Il. p- 460-—465. 
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Bhan VASTH&-DARPANA. 


(ky The ia ‘obtain entire share’ means that the wife shall obtain her husband's entire share, 
not that she shall obtain her own entire share. Coleb. Da. bha. Ch. XI. Sect. I. para. 8. 

(k) ‘* Entire share’— that i is, the enol share of her husband, and not a portion sa a to her 
maintenance. Dé. 7. p. 68. 

The doctrine of other schools than that of Bengal i is, that the widow i is not entitled to succeed 
if her late husband was tndivided or having Been separated (from his co-heirs) had become reunited. 
But Jimitavihana, after commenting on the text of Vrihat Manu, and refuting the argumen ts on 
which the doctrine of the other Schools is founded, lays down, as established law, the result of his 
discussion, thus: ‘“lherefore, the doctrine of Jitendriya, who affirms the right of the widow to inherit 
the whole property of her husband leaving no male issue, should, without attention to the circum- 
stance of his being separated from his co-heirs or reunited with them, for no such distinction is 
specified), be respected.”* Coleb. Da. bh&. Ch. XI. Sect. 1 para. 46. Such is algo the opinion of 
Raghunandana and other compilers of law of the Bengal School, who are in fact followers of 
Jimitavahana. 


I. Digambar Ray, son of Krishna Deb Ray, sued the sons of his eldest brother Kashi Nath 
Ray for his share in the joint estate. After the pleadings had been filed by the parties, a claim 
was set up by Musst. Courmani, widow of Rajchandra Ray, another son of Krishna Deb Ray, for 
her husband’s share of the undivided ancestral estate. Determined that the ancestral estate of 
Krishna Deb D&y should be divided into three shares, whereof Musst. Gourmani in right of het 
succession to Rajchandra Ray, the heirs of Kashinath, and the respondent Digambar Ray, should 
each receive one share. Kashiprasad Ray and others—versus —Digambar Ray. 28th May 1817, 
S. D. A. Rep. vol. II. p. 237. 


II. Brindabanchandra left two sons—Kripananda and Brajénanda. The latter died leaving a . 


widow, named Dokourf, and two minor children—a son (namedGobinda Chandra) and a.daughter, both 
of whom died before their mother, Kripananda died leaving two sons— Mahdnunda Gosain, husband 
of the Plaintiff, and the Defendant Golock Chandra, both of whom survived the widow of their 
uncle Brajananda. After the death of the widow of Brajinanda, the brothers Mahdnanda and 
Goluck Chandra held joint possession of the ancestral estate. 

The Pundit of the Sudder Dewanny Adawlut being referred to, replied ‘* that on the death of 
Brajananda ‘his estate devolved on his son Gobinda Chundra, that on the death of the latter, 
without son, son’s son, and son's son’s son, wife, daughter, daughter's son, and father, his share of 
the property would fall in to his mother Dokouri s—-that under the circumstances stated, Dokouri 
had no power to alienate the property, which, after her death, would go to her husband’s heirs 


(Maha nanda and Galgck Chundra), and that Hemlata Deba the widow of Mah4nanda succeeded to — 


her husband’s estate.” Under this Vyavasthd the court gave judgment in favour of the plaintiff 
(Hemlaté) as heiress to her husband, who was shown by the Pundit’s exposition of the law, to have 
been joint heir with his brother (Golak Chundra) of Brajénanda’s share of the ancestral property on 
the death of his widow Dokaurf. Hemlata” Debi versus Goluck Chandra Gosain. Ist July 1842. 
S.D. A. Rep. Vol. VII. p. 108. 


Il. Lal Behati Dhar died leaving a widow, the defendant, and a son, ChoitanChuaran Dhar. 
The son died, childless, leaving this widow the lessor of the plaintiff i. e. the real plaintiff whos 
title is the subject of the suit. ‘The defendants set up a verbal last will of Lal Behari Dhar, which 
fs proved by one witness: two other witnesses tendered are rejected, because they claim to be 
legatees under the alleged will. In reply, declarations inconsistent with, and subsequent to, the 
date of the’will by Lal Behari Dhar just before his decease, are proved. 


* See—Coleb. Dig. vol. III. p. 485. 


Cases 


' bearing on the 


Vyavastha No. 14 


S@ ALAS AH ATVIA 


ART 


86 “arrei-wof4 1 


39952, 8 S38 arate Sifact oNAIA acc as ASAT cate y, NCA fry lerfas erqtyatca 
ofeufecra ars atze faface fasta afte tice | | 3 | 

ay—rare ate as faaias faw crave atte as gay sift afar @ aa Cfaraifustat 
“au, Be wang wer cH os Ratha faarsian acg, ans Basin (AS) ceancaq ar fae 
oifea are feraifeatiadt fe wsucea Ble izla cota Bet Sifaray ? - 

ofesfacta A cha SAAT Beal froma co ofoafeal atts ara afwata ates 
feantfustfan | fee atatas eo asl Sates seal, stavad Hla Degtygaics wire atieata 
sce fort afacaal create cifes Je~ifer AY AA Gar Gragg wiser falas @ Zoey. 
RCAF WA (B.A. vo) @ Wiaeepypasa age faysyor Bhoricas eat (J. F. Ve), QA FS 
Sioa wal anager Sfmt wes earryats seq “aqatt mew Trey, 
AYAUHA RAESHoAysriwsy, otrowt Fowiwrgiss, domis faetss faatafostary, 
FHF Scba wY-Hal, SBias targa Aspwal, oar aA aoias agigaia ate are 
oar afar’ atatafy wil—iatr—griatat | coyA CH A—>ds, 92, @ 38 CAA, >> 
BMS, Bob ATATT 9993 | AG 9 wiearag AVYVls [HyttAToSS TARAS, oa | 

lo cata weayal ~ifam catanet wtBara faface welotacas ata atfay aca, States Stet 
Bits Bey cl SiAtewa Blol ora aew Stora gtaz zetia wclatfadce wha sauces; afew 
cae Slat SS wetBata cata | tetas faye rifgsacig we ayq ora ak ery efacera cq— 
“(Catfeatml) canacactal (@qunata ae) cama Bifes Bez Sle wie afwag aT 
Nets saste eoxite asad Nota Mfesieay zgra oifa fan ace fefan! fem 
ws OTS WHA eH fe al?” ctfecsal Gea sierra “ ABvAcr NSS stag fra 
wen faay win afacne cx cizl afag ane ace fee win-ealaat ofea aly esata qazys 
qs, wt ci aia fag, aAGal Biaa’ wae LTS aAgly aA Remlts I wlasicn wiAsg 
gfzatea faa, Be qasrtatg Matty, 2 ation fas afta franifuatiad facafoul zeal wsccw 
«2 ager fos} Zea cq lata waaicee faa seuiwa wines Bice) atatahy crq— 
AAA—MNASH OC PHS | VAAL TA 5h08 Atal A. cw. Gl. fz. a-s, F we! 


i/o Aas) sanfy favata @ way as weaa faaca atafectta cares wematy eahacatt’ 
AIMS? TMS? wey Base Youtsia age cean wHlacaifow crew Baty ww waa, 
fae cicy at wacy foal oa ca cH (gl) ifr BT cSltN Glusifagt aiBeq ats 
FRACS ASHATS, 7. Bd0 | 

aa faqfafas weRA Shom-e FSI— 

alee BIA eeetay ate 2¢ PEPeItig spos Wher | A. cw. Sl. fF. A. >, VI 

ARIAS GHi—Tati—caprars afqotewA | 98 BITS sbro> Aler | A. cH. A. fq. Tl >, A. 88 1 

MARS AI—IaA—afeleo Aad, AE FA sboRy He cw. Gl. fa Ted, ev | 

Bat te Hi —qartr—atersiys | 2B AcayA s9aw Alert H. cy. Gl. fz. Tg 7 >¢ | 

cilsefa @ Steta cord Stel (adie) afsatwt fry ziaa warifeotfa eta atel @ Sfarats 
ASS aH wa slas cq chasis forvata agen Steta Bl Caette aw wizta Zier ONT! 
aAiee cnR Bir afual) sfasivry ufaww at « ee Bearers fafare a8 crtaaa 
Sores seal Baa aie oiria tious aifs aifaca, cH PH ACTITAT WeRtca alas fReT CH 
Biate & Wary Seriwa yadiva Blooifa ey, arr wears fear ea 1 wR @ mafegera HN- 
ty Sit Sale | Teeny AAT SF ay alas fel C Gtolz Ix win Sfacofaatt 


SAT Seba aaa wg Ayes coyz7 Aree Bastar HAA —Ayze aso aera, cotay aera 
SuRrAces of ftaral sfaal ca aia aif afentfad ceatrs afer yor Wy qoyeaice, 
wean ATA’ sacral aetaia favai—anq—Taala win! ye. cal. aideaq fewrstgules 
TSHAS. A. O38. OE | : 

aa faainias wearie WoT | 
Di peta itis aata—atealat ec Hacrttta caeal | <9 MtaeMfA oe 3H ATI A. cH GT 

- Fle 2, Ae 34 | 


wre is 


VYAVASTHA-DARPANA | ay 


-This action was tried on the 11th, 12th, and 14th April. before a full court, and was then 
adjourned in order to obtain the opinions of Pandits ‘upon the following case : 

Jagnya Datta, a married Hindu, dies, leaving a married son, named Deva Datta. The son 
takes possession of the property. After two years, the son dies, leaving a widow, but no issue. Is 
the widow of Jagnya‘ Datta entitled to any part of it ? 

OF the Pandits, Gobardhan Kamal Sarmé declared the defendant, i. e. the mothér of plaintiffs 
husband, entitled to the property. The coust, however, rejecting his Vyavasthd, gave judgment. 
for lessor of the plaintiff upon the Vyavasthkd of Ramcharan Sarmi, who having quoted for authority 
t.e Bachanas or verses of Vrihaspati, and the subsequent passage of Jimitavdhana’s Dayabhaga 

Vya. p-31), and Jégnyavalkya and part of the verses of Vishnu (Vya. p. 29), and Kullika Bhattas 
comments on Manu, delivered his opinion, snying ‘‘ac:ording to the Vyavastérnava by Raghunath 
S.iirvabhouma, and according tothe Déyutatwa of Rughunundana Smarta Bhattacharjya, and accord- 
ing to the Vivddaratnakara by Chandeshwara, and according tothe Vivddachintimani by Vachaspati 
Misra, and according to the comment on Manu by Kullika Bhatta, and according tothe Mitalssharé by 
Bhittiraka Paramahansa, and other authoritics in use, I have given my opinion.” S.C. Chamber 
notes, April 11,12, 14, July 11, and Nov. 18, 1794. Montriou’s Cases of the Hindu law. p. 353. 
V. <Acchildless widow gued her husband's brothers for her husband’s share ; and they pleaded 
_.. ieir deceased brother made over his landed property €o them, before he died ;and that the 
“pain tPF was only entitled to maintenance. The court required an opinion from their Pandits, 
-. hesher, supposing the husband of the claimant to have ‘executed the conveyance (termed Salto a. 
~*~ vatra) sect up by respondents, during severe illness whereof he died four days after, it was good 
«.iga 2? "he pundits replied that ‘* severe illness did not prevent the validity of a gift of property 
aivable ov. «immovable ; if the person executing it were of sound mind at thetime,the gift was’ 
valid : if he were not of sound mind at the time, it would not avail.” ‘Ihe deed was rejected on 
ture of proof of this poiut, and judgment passed in favour of the widow, as heir to her husband’s 
estate, revertible at her demise to the husband’s next heirs. 27th September 1834. Radhimani 
Debs versus Shim Chandra and Rudra Chandra—S. D. A. Rep. vol. I. p. 85. : 

V. Inthe case of Rajkishore Set versus Srimati Tanumani Raur and another, the Supreme 

Court at first made a mistake in attempting to restrict the widow of an undivided brother (in Bengal) 
maintenance : but ultimately declared her entitled to enjoyment of her husband’s share. Mon_ 
sriou's Cases of the Hindu law. p. 413. 

RidhiCharn Ray versus Krishna Chandra Roy—25th February 1801. S. D. A. Rep. vol. T. p. 3% 

Wajbalhab Bhuyén versus Musst. Banita- Dei—l4th August 1801. S. D. A. Rep. vol. I. p. 44 

Nil Kinta Ray versus Mani Choudharani—25th June 1802. S. D. A. Rep. vol. I. p. 58. 

Sri Nath Sarma versus Radha K&nta—24th November 1796. S. TD. A. Rep. vol. I. p. 

Gour Hari Das and his elder brother, the defendant, inherited land from their father, and 
were, with their mother and sisters, an undivided family. Gour Hari died without issue : his widow, 
the lessor of the plaintiff, brought this action for an undivided half share of the family houses and 
land, which were in Calcutta. The mother, being called by the lessor of the plaintiff, proved, on 
cross examination, that the latter had, after her husband’s death, been incontinent, and long since 
voluntarily quitted the house and protection of her husband’s family. She was, at the time of the 
action, living with her own father and brothers. 

The court (present, Chambers, C. J. Hyde, Jones, and Dunkin, Js.) being of opinion, that the 
lessor of the plaintiff had, under Hindu law, forfeited, by her incontinence, her right to her 
husband’s estate, nonsuited her. Radhamani Raur versus Nilmani Dasic>: C. Montriou’s Cases 
ofthe Hindu law p. 314,315 

See also the case of Gokulchandra Chakrabatti versus Rij Rani and Joygopaul enoudhur: 
—S.D. A, R. vol. II. p. 167. 
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Legal opinions delivered in, and admitted by, the several courts of Judicature, and examined and 
. approved of by Sir William Macnaghten. 


Question, A childless Bréhman dies, leaving his mother and a widow him surviving. 
According to the law of inheritance, to which of these survivors does his property real and personal 
belong ? What is the rule of succession, in case of the mother and widow's living together i in-a 
jeint state, and what is the rule if they are divided ? 


Reply. On failure of a son, grandson, and great-grandson, the widow has the proprietory right 
to her husband's estate ; and this is the rule, whether the motfier lives jointly or separately. She 
cannot in any case have a right to the succession while théreis her son’s widow. ‘his opinion is 
conformable to law. Zillah Chittagong, May 22nd 1817. Macn. H. L. vol. II. Ch. I Sect. 2,-case 
I (p. 18.) 


Q. A person dies, leaving a widow anda brother of the whole blood. According to law, 
does his property appertain to his widow, or should it devolve on the brother, he furnishing the 
widow of his deceased brother with maintenance ? 


R. On failure of heirs down to the great-grandson, the widow, according to the law of 
Bengal, is entitled to enjoy her husband's property during her life, whether consisting of lands or 
other property, and the brother has no right of succession while she survives. 


' Authorities :—Vrihaspati, Vrihet manu, Jagnyavalkya, and Vishnu (Vya.. p. 28, 30, 34). Thig 
is delivered according to the doctrine of the Dayabhaga, &c. Dacca Court of Appeal, August 19th 
1819. vol. II. Ch. I. Sect. 2, case 2 (p. 19) 

Q. 1. A person died leaving his father, brother, widow, daughter, and datghter’s son ; in 
this case, in what proportions will these persons respectively be entitled to share the property which 
the deceased acquired ? ) 

R. 1. Supposing the deceased to have acquired the property without. the use of his father’s 
funds, and to have left his widow, daughter, daughter’s son, father, and brother him surviving, his 


acquisitions should be made into four shares, two of which go tothe father, and the remaining: 
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two to the widow. Kitydyana says : ‘‘ A father takes either a double share, or a moiety, of his son's Widow, daughter, 


acquisitions of wealth. Let the childless widow,-preserving unsullied the bed of her lord, and 
abiding with her venerable protect or, enjoy with moderatien the property until her death. | After 
her, let the heirs take it-” Ifthe acquisition was made with the aid of the paternal property, and 
the acquircr be survived by the individyals abovementioned, the father would take a moiety of the 
goods acquired by his son, the acquirer’s widow two shares, and his brother one share. 

Q. 2. A person living in a state of union with his two brothers, acquired some 
property movable and immévable, with or without the use of the patrimony, and with the 
sanction of his father divided hig own acquisitions and the paternal estate with his brothers. The 
Partition was formally entered into, and documents were drawn out by each of the brothers. The 
brothers alluded to, died before his father ; and then the father died. In this case, will the brother’s 
daughter and daughter’s son, take his property exe rnerely? or will his surviving brothers be 
entitled to any part of it ? 

R. 2. Under the circumstances stated, the widow is alone entitled to succeed her husband 

Q. 3. Supposing the brother alluded to, without the consent of his father, to have joined 
with his brothers in making a division of the patrimony and their respective, acquisitions, to have 
made the division by- executing formal deeds of partition, and to have died before his father, who 
made objections to the validity of those deeds ; in this case, to which of those individuals, being his 
widow, daughter, daughter's sun, and brothers (the father being dead,) will his property go? 
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R. 3. Under the circumstances stated, the: brothers are entitled to that poition of the . Distribution between 
property which may be ascertained to be the ancestral estate 5 and of any property which may be widow and her husband’s 
proved to be the deceased's personal acquisitions made with the use of the father's funds, the brothers brothers, the husband 
firet take one moiety by right of their deceased father, and out of the remaining half,- the acquirer's having died in the life- 
widow ‘will take two shares, and the other brothers one each. If the property have been acquired time of his father. 
exclusively by the deceased brothery without any detriment to the patrimony, then, on the death of 
the father, the brothers must havé'a moiety of the acquisitions as their father’s share, and the ac- 
quirer’s widow the residue. 

Q. 4. Is a daughter, during her mother’s lifetime, competent to sue her uncle’for her 
father's property, by virtue of her right of succession ? 

R. 4. A daughter is not competent to bring an action against her paternal uncle, found. 
ed on her right of inheritance to her father’s property, while her mother-exists. 

Q. 5. A widow brought an action, claiming her late husband’ a property, against his 
brothers, and afterwards executed a release, by relinquishing not only her own right and title, but that 
of the deceased's daughter and daugh‘er’s son, in favor of the brothers. In this case, is the daughter 
at liberty tu bring an action against her mother and uncles for the share of the joint property which 
belonged to her deceased father ? , 


A daughter can not 
claim succession while 
her mother lives. 


Unless the mother do 
R. 5. Supposing the widow to have sued her husband’s brothers for his legal share,‘and . oo. act ty nliner ede 


to have entered into a release, with an intention to defeat the right of her daughter and daughter's ¢..4 4. right. 
son, the daughter is competent to sue her mother and uncles to annul the transaction. It is pro- 

hibited by law to the widow to make an alienation of any propérty, excepting her own peculia, 

property, while the heirs exist 


By such an alienation the hereditary means of maintenance would be destroyed: ‘ They who 
are born, and who are yet unbegotten, and they who are actually in the womb, all require the means 
of support ; and dissipation of their Aen maintenance is censured.” Zillah Hooghly, July 8th | 
1815, Macn. H. L. vol. II. sect. 2, case 7 (p. 23—26.) 


Q. A_ person, who had two sons, divided his whole property, consisting of assessed 
and rent-free lands and household goods, between them in equal portions, reserving nothing for 
himself ; and at the same time it was conditioned, that for the remainder of his life he should reside 
for six months in the house of the elder son, and be supported by him, and for the other six 
months in that of the younger son, alternately. At the time when the partition was made, the father 
had no ready money, but, subsequently, some money was acquired by the elder son, with which a 
mercantile concern was carried on by the younger son, who had then acquired no property. The 
elder son died, leaving a widow and daughter ; afterwards the father died before his younger son, and 
his elder son’s widow and daughter. At the death of the elder son, his widow came into the posses. 
sion of her husband’s share which he received at the partition ; but on the death of the younger son, 
his widow ousted the widow of the elder son from her husband’s share. Jn this case, to what 


proportion is the widow of the elder son entitled ? . 
Case in which — the 


R. Of the. two brothers who received the property at the partition made by the father, Witnwator ter brodins 


supposing the elder to have acquired some property, and to have died before his father and widow, inherit equal shares of 
in this case, his widow is entitled tu the whole of that which her husband took on the partition, and property, 
her husband’s acquisitions should be made into four parts, to two of which she is entitled, and the 
Widow of the younger son has a right to the remainder, Zillah Hooghly. Macn. H. L. vol. II. 
Sect, 2. case 13. (p. 31, 32). 
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VYAVASTHA“DARPANA. af 


Q. A person died, leaving a widow and a brother of the half blood. Subsequently to 
his death, the widow violated the hitherto unsullied bed of her husband, and had a child by a 
paramour of” another class, while the brother's conduct was consistent with his religion : in this case, 
which of the two is entitled to succeed to the property of the deceased ? Supposing the widow during 
the lifetime of her husband to have cohabited with a stranger, and to have .therefore been expelled 
from the family, and to have lost her reputation, has such widow any right to inherit her husband's 
property ? : 


R. It is-the general doctrine, that the virtuous widow of a man who dics leaving no 
heir down to the great grandson, succeeds ; but that if she, on the death of her lord, be faithless to 
his bed, she has no right of succession : consequently the widow in such case would be excluded 
by her husband's half brother. Soin the case of her having acted unchastely while her husband 
was living. ‘Ihe authorities for this opinion laid down in the Didyebhkaga and other books of 
law are Vain AsPaTI ;. Katya vawa; Vrinat MANU; & Na‘Rapa. (See Vyav.p. 31, 33, 35). Zillah 
Hooghly. Macn. H. L. vol. II. sect. 2, case 3. (p. 19, 20). 


Q. There were two brothers, of whom one died, leaving son's who .are still alive, and 
the other died leaving a son, who also died, leaving a widow him surviving. The widow hdd 
become a prostitute, and had violated her husband’s bed. In this case, is she entitled to inherit 
her husband’s estate, and if not, on whom does his property devolve ? 

R. If it be proved that the widow in fact. did not keep her husband's bed unsullied shite 
has no title to his property, and ought to be expelled from his house. His estate, in default of heirs 
down to the uncle, should devolve on his uncle's sons. This opinion is in conformity to the authority 
contained in the Ddyabhdga, &c. Zillah 24 Pergunnahs. July 18th. 181], Macn. H. L. vol. IT. 
sect. 2, case. 4(p. 21). 


16 The widow as heir to her husband takes such property as he 
possessed or was entitled to when he died; but she doesnot represent 


‘An unchaste widow 
forfeits all right to her 
husband’s property. 


Andmay be expelled 
from his house. 


Vyavastha. 


her husband in respect of succession to an estate which would have | 


devolved upon her husband had he outlived its owner, 


A Hindoo dicd leaving four sons: the first and second of whom died childless, leaving their 
widows ; the third died leaving neither a widow nor an issue ; and the fourth lost his title to inherit- 
ance by being adopted into another family. ‘The widows of the first and second brothers claimed 
their hu&bands’ share together with that of their husbands’ brother in the joint estate ; though they 
did not demand separate possession of the same during sixteen years, but allowed them to remain 
with other parts of the estate, under the general control and management of another of the sharers 
(a member of the family) and received provision in land for their expenses, Held that as the 
appcllants did not separate themselves from the managing sharer or @pnsen€ to relinquish the share 
of their husbands, the circumstance of their (appellants’) having suffered the claim to remain 
unagitated does not involve forfeiture of their share in the joint estate, though it is held by their 
kinsman for sixteen years : the widows however are entitled to succeed to the shares of their husbands 
respectively, and not to the share of their husbands’ brother ; because he survived their husbands, 
and consequently his share devolved on his legal heirs. Rént Bhavani Debiand Rani Mahémays 
Debi, Appellants, versus Rani Sirjamani Debi. 12th May 1806. 8. D. A. Rep. vol. I. 
page 1365. 
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: VYAVASTHA-DARPANA. 49. 


Admitted legal opinion selected and ciate of by Sir William Maenaghten. 

Q. Of three landed proprietors, two died, each leaving:a widow; and the third died leaving . 

two sons, him surviving. ‘The widows and the two sons «f tho last deceased jointly possessed the © 
ancestral landed estate. Subsequently the widow of the eldest brother died ; then the eldest son of the 
third brother, leaving a widow and his brother, who subsequently died unnfarried. Lastly, the widow 
of the second brother died. ‘here are now surviving only the widow of the third brother's son, and 
a descendant in the fifth degree of her husband's patefhal line. Under these circumstances, accord 
ing to law, which of these two survivors is entitled to the landed estate ? 


It. Under the circumstances above stated, the surviving widow has no title to inherit from: 
her Sapindas or the persons who partake of undivided oblations. 


Authorities laid down in the Ddéyabhéga. Boupwa’yana, after premising, ‘A woman is entitled, ‘ 
&c. proceeds, ‘‘not to the heritage, for females, and persons deficient in an organ of sense of 
member, are deemed incompetent to inherit.””. By the mention of **not to the heritage’’ 


stood that a woman is declared incompetent to sueceed her r sapindas and the like. 
the fifth degrce is entitled to the succession. 


is under. 
The sapinda of 
To this effect is the text of Manu. contained in the 


Ddyabhaga: “Yo the nearest kinsman (sapinda) the inheritance next belongs.” Koiiu Kasnatra thug 


comments on the above passage: ‘* Of the Sapindas, whosoever becomes nearest is entitled to the 


inheritance.” ‘The term (sapinda ) extends to the seventh person or the sixth degrce of ascent or descent. 
So also the text of Manu cited in the same authority. Now the relation of the sapindas,or men connected 
by the funeral cake, ceases with the seventh person, or in the sixth degree of ascent or descent ;* and 
that of Sumdnodaka, or those connected by an equal oblatuon of water 


ends only when their births 
and family names are no longer known. 


‘Che Sapindas are entitled to the succession of their Sapindas by reason of conferring benefits on 


them by presenting ob'ations to their manes, but not their wives.t ‘his is conformable to the Daya- 
bhiga, Ddayatatwa, Kramasangraha, and other authorities. 


ZMlah Mymunsingh. Macn. H. L. Vol. IT. Ch. I. Sect. 2, case XT. (p. 29, 30). 
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* The above vyavastha is conformable to the Déyabhdga and the other authorities cited, 


but not 
so the definition of Sapinda. Sce Coleb. Da. blia. Ch. xi. sect. 1. para. 37. 


+ Although the widow of the third brother’s son is entirely excluded from inheriting the property 
left by his uncle’s widow, yet of the estate enjoyed by the three brothers she is entitled to one third 
Thus :— 


On the death of two of the proprietors, their widows were their sole heirs, and they were entitled 


to take two shares out of three, or one share eachin right of their respective husbands. 


On the death of 
the other brother, his heirs being two sons, his share should have been made into two parts, of which each 


of his sons was entitled to one. On the death of the widow of the eldest brother, her property, that is, 
one share which she inherited from her husband 


» should have been madc into two parts, of which her 
husband’s brother’s sons were each entitled to one. 


On.the death of the eldest son of the third brother, 
his property should have been inherited by his widow, to the entire exclusion of the others. On the 


death of the other son of the third brother, his property should have devolved exclusively on his nearest 
Sapinda, who by law becomes his legal heir, and on the deathof the widow of the second brother, her pro- 
perty also should have devolved on her nearest Sapinda, a female having no title to inherit from her Sapindas. 
Consequently, supposing neither of the surviving individuals to have received any share, the property 
should be made into six parts: of which the widow of the third brother’s son will take in right of her husband 
two shares, one of which he inherited from his father, and the other from the widow of his paternal uncle, 
the eldest son of his grandfather; and the Sapinda, or the fifth in degree of the paternal line, will take the 


remaining four, that is to say, two which he inherited from the second brother's widow, and the other two 
from the sccond son of the third brother. 
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VYAVASTHA-DARPANA By 


_ Patni is the wife married in due legal form, Although from the etymolgy of the term as Definition of Pata 
implying a connection with religious rites, and according to A’ara’s definition: ‘Patni is the wife | 
who is married in duc legal form, who is (as it were) a second self (to the husband) and who is an 
asgociate in religious rites’, and also according to other authorities it appears that she who is Pain] 
is also dharma-patni, yet dharma-patni is generally understood to be that wife in conjunction with 
whom the husband performs the religious rites. The religious rites should be performed with the 
eldest wife living, unless she be disqualified by reason of some ‘defect, in which case the next wife 
duly qualified, must be the associate in religious acts.. Thus Daxsuya :—“The first wife is 
espoused from a sense of duty ; the second excites sensual desire : union with her being productive 
of things of sense only, not spiritual things. The first wife is called the wife whom’ rea ligious acts 
concern, provided she be free from defect ; but if she be not, then it is no offence to employ another 
duly qualified.” See Coleb. Dig. Vol. I]. p. 409. 


The rank of patny” belongs in the first place to a woman of the highest tribe : for the text iof 
Sanxua, &c. ] expresses, that ‘the eldest wife takes the .wealth” and seniority is reckoned in the 
order of the tribes. Thus Manu says, “when regenerate men take wives both of their own class and 

“others, the precedence, honor and habitation of those wives must be settled according to the order 
‘of their classes.”” Therefore [since seniority is by tribe,] a woman of equal class, thouch young 
in respect of the date of marriage, is deemed eldest. -The rank of patni belongs to her, for 
she alone is. competent to assist in the performance of sacrifices and other sacrdd rites. According. 
ly Menu says: ‘To all such married men, the wives of the same class only (not wives of a 
different class by any means) must perform the duty of personal attendance, and the daily business 
relating to acts of religion. For he, who foolishly causes those duties to be performed by any 
other than his wife of the same class, when sa ig near at hand, has been immemorially considered 
as a mere chdnddla begotten on a Bréhmani’? But, on failure of a wife of the same tribe, one 
of the tribe immediately following [may be sade in such duties]. Thus Visunvu ordains =: “ If 
there be no wife belonging t2 the same tribe, [he may execute the business relating to acts of 
religion] with one of the tribe immediately following, in case of distress. Buta regenerate ian 
must not do so with a woman of the Shidraclass.”  * Execute business relating.to acts of religion,’ is 
understood from the preceding sentence. ‘Therefore a Bréhmani’ is lawful wife (patnt) of a Brih- 
mana. On failure of such, a kshatriga may be so, in case of distress ; but not a Mais shya’, not a Shidra’, 
though married tohim. <A KAshatrig ya’ woman is wife of a Kshatriya man. In her default, a Faishya’® 
woman may be so, as belonging to the next following tribe ; but not a Shidra” woman. A Vaishya’ is 
the only wife fora Vaishya : since a Shidra’ wife is denied i in respect of the regenerate tribes simply, 
Coleb. Da. bha. Ch. x1. sect. 1. para. 47 ; ; , 


From the above quoted passages of the Déyabhdga, it appears that formerly marriage was permic- 
ted and contracted also with a woman ofa different class or tribe. It is however immaterial now to 
advert further ty this, in as much as in the present (kali) age such unions are expressly prohibited.* 
Patni’ in the present age can signify no other than one of the same class as her husband.t+ 


* “ Undertaking sea voyages (to circumnavigate the world); the carrying of a kamandalu ‘(by a 
house-holder) ; the marriage of twice born men (i. e. Brdhmana,. Kshatriya, and Vaishya) with damsels 
unequal in class’’—premising these and other practices, the Vrihat Néradiya Purdna adds: “The wise 
have declared that these practices must be avoided in the Kali-age.” See Coleb. Dig... Vol, IIL. p. 141. 
These practices have also been prohibitted in the Aditya Purana, See. Vyav, p. 21. 

+ Vide W. Da. Kra. Sang. Sect. 2. p. 7, 
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’ Patni as used in the singular by the Rishis and commentators, is applied collectively to all 
of one class, thercofore,— 


17. If there be two or more wives, they have equal title to inherit the Vyavastha. 


: . ° : Reason. 
estate of their late husband ;* since they being of the same tribe are : 


all Padnis. 


The author of Vivédabhangdrnava says: “ Ifa man die leaving two wives equal in clasz, the 
eldest alone has a right to his estate; for on the concurrent texts of Daxsuya and Visunu, (viz. 
‘The first wife is espouscd froma sense uf duty ; the second excites sensual desire : union with her 
being productive of things of sense only, not spiritual things. Ifmany wives of his own class 
be living, with the cldest alone should the husband perform religious rites,) and by the text which 
declares ‘the eldest wife is the patni;’ the term patni indicates Dharma-patni, the other ‘wives 
are to get maintenance only.” And this ke affirms to be the opinion of Jistirava HANA. 
This is not correct; for Jimirava dana has only declared that, among the wives of different 
classes or tribes, she who is of the same tribe isthe patni, as she is the eldest of all; but has not 
laid down that where there are many of the same tribe, the eldest exclusively i, the patni. 
It is true Visuxu has said: “if many wives of the same class be living, with the eldest alone 
should the husband conduct business relating gto acts of religion.” This however cannot be 
taken to destroy the heritable rights of the other wives of the same class; since by 
performance of religious ritcs in conjunction with the husband a wife becomes Dharmaparnt, 
but this docs by no means entitle her to inherit tothe exclusion of othcr wives, nor by her acquiring 
that grade or rank the tights of the wives who arc also patnis at all affected. ‘The title of each 
and all of them is based on the performance after their husband's death of acts or rites beneficial to 
his soul ; and therefore is git, that all widowed Patni’s who persevere in religious observances equally 
inherit their husband’s estate. | 


18. Uponthe death of any of several widows of a deceased proprietor, Lena 
Cason. 
the portion inherited by her devolves on the surviving widow or 


widows ; since no portion caa goto the other heirs of the husband, 


so long as his widow survivest. 


Ram Sundra Adhikdri left two widows and no children. This action was by one of the widows to Case 


recover possession of an undivided moicty of the houses and land of her hushand : it was undefended. bearing on the vya- 


; rg ft Pe 7 ae? } y } 4 ; e teave 1 : Te one s 
She proved a prima facic title in Ram Sundra Adhikari to part of the premises in the plaint, viz. four vastha No. 17. 


higha’s and some kathas at Sutanuti in Calcutta (ancestral property) ; for an undivided moiety of which 
the Court gave judgment for lessor ofthe plaintiff. Bhogabati Rar versus Radha Krishna Mukhopadhyay 
(Mookerjea,) Montriou’s Cases of Hindu Law, p. 314. 
A Hindu died without issue, leaving two widows, who took his whole estate for life. On the death | Case 
bearing on the vya- 
vastha No. 18. 


of one, the other claimed the whole. Held that the survivor, would take, by law, every thing that was 

not bequeathed to another (and upon her death it goes to the collateral relations of the husband.) Sri- 
* e so , eo e a e a 7? bh) 5 

mati Brajeshwari Dasi versus Rim-mani Datta andothers. 26th July 1816. East’s Notes, Case 54. 








* See Macn. H. L. vol. L. See 2, p. 19. 
t See Macn. H. L. vol. I. Preliminary Remarks, pp. 12, 13; & Sect. 2. pp. 20, 21. 
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19, The widow is only to enjoy her husband’s estate: she is not 


competent to make a gift, mortgage, or sale of it*. See Coleb. Da. bha. 
Ch. xi. Sect 1. para..56. 


20. Thus Ka‘va’yana says: “Let the childless widow, preserving 


unsullied the bed of her lord (g), and abiding with ber venerable pro- 
tector. (j), enjoy the property,;restraining herself (t) until her death. 
After her, let the heirs take it’*. Coleb. Da: bhé. Ch. x1. sect. 1, para. 56- 

(g) ** Preserving unsullied the bed of her lord”—that is, not cohabiting with any other man. 
Da ‘yatatwa, p. 52. See V. D. p. 35. 

(j) ‘§ Abiding with her venerable orotector’—that Is, staying in her husband's family with 
her A ae law or other members thereof, let her, su long as she lives, enjoy her husband's estate, 
and not, as with her independent property (sér¢dhan), make a gift, mortgage, or sale of it, 
pleasure*. See Coleb. Da. bha’” Ch. XI. sect. 1, para. 37, 

RAGHUNANDANA In Ddyatatwa reads “Vrate sthita”’ in place of ‘‘gurow sthita;” and the reading 


is expounded by the commentator Ka sutra M,, ‘ diligent in such observances as may be beneficial 
to her husband in another world.” 


at her 


* Abiding with her vencrable protector’ ’-that'is abiding with the futher of her hysband and sO 


forth, or, on failure of such (guardians) with her own father and the rest. 
Dig. vol. 111. p- 471. | 


rem ee 


JAGANNATHA. Coleb. 


rt re ee rr ee ee --— ee mee ee 8 Nee ee eee 


Ws Da. Kra. Sang. p. 3. 43 ‘Coleb, Dig. vol. ili. p. 471, 
Ch. 2, p. 19, 20. Elb. In. p. 73, 70. 


—_— A ee we ne ee tere ee 


472,476; Macn. H. L. sale i. 


The intent and policy of this law have been well explained by Sir William Macnaghten, thus: “ So 
far, as to the right of succession, the law is clear and indisputable ; but to what she succeeds is not so 
apparent. She has not an absolute proprietary right, neither can she, in strictness, be called even a tenant 
for life: for the law provides her successors, and restricts her use of the property to very narrow limits 


She cannot dispose of the smallest part, except for necessary purposes, and certain othcr objects particularly 
specified. It follows, then, that she can be considered in no other light than as a holder in trust for certain 


uses; so much so that, should she make waste, they who have the reversionary interest have clearly a right 


to restrain her from so doing. What constitutes waste, however, must be determined by the circumstances 
of each individual case. Phe law has not defined the limits of her discretion with sufficient accuracy, 
and it was probably never in the contemplation of the leyislator that the widow should live apart from, and 
out of the personal control of her husband's relations, or possess the ability to expend more than they 


might deen: right and proper. In assigning a motive for the ordinance that a widow should succeed to her 


husband, and at the same time that she should be deprived of the advantages enjoyed by a tenant for life 
even, it seems most consistent with probability that it originated in a desire to secure, against all contin- 
gencies, a provision for the helpless widow, and thereby prevent her from having recourse to practices by 
which the fame and honour of the family might be tarnished. By giving her anominal property, she acquire 
consideration and respectability ; and by making her the depositary of the wealth, she is guarded against 
the neglect or cruelty of her husband’s relations. At the same time, by limiting her power, a barrier is 
raised against the effects of female improvidence and worldly inexperience.” Macn. H. L. vol. 1, pp 
19, 20. 


The author of Vivadabhangdérnava takes the expression ‘ Natu arhati” (is not competent. 
V. D. 19) in the sense of “ ought not,” and says : it appears from the term ‘*‘ ought not”, that if she do so» 


the act is valid: but the giver shall be amerced for bestowing that which ought not to be alienated 
as is directed by the text of N ri RADA : “© He who foolishly receives what is (deemed) ungiven, and he 
who gives what should not be alienated, should be punished by a king who knows the law.” (See Coleb 
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The law, it is true, prescribes a ‘widow's condition as only “abiding with her venerable protect- 
or,” but this injunction must be adhered to in spirit rather than to the letter. It is not to be 
concluded that if her husband’s family contain no male, or if it be impracticable for her to stay there- 
in, the widow cannot, even for so just a cause, and with no improper intent, leave the home of her 
husband's family and take up her abode with her own father and the rest ;—a conclusion contrary to 
reason, and consequently to justice. ‘Thus Vrinaspartt, says : “Jt is not proper tofound a judgment 
on the law (i. e. the letter of the law) alone : a judge loses his integrity who gives a judgment 
which is at variance with reason.” We say then, the purport of the injunction is, that it is prefer- 
able that the widow should abide under the protection of the family of her father-in-law. But— 


21. If it be impracticable for the widow to stay in the family of her vyavastha’ 
husband, because of oppression or other just cause, she may betake 
hereself to the family of her father and the rest, provided that her change 
of residence be not for unchaste purposes, 


aa Pd 7 * i . 
(t) ‘Restraining herself (kshanta )’—being abstemious, according to the commentators Sar- 
KRisuxa & ACHYUTA. 


“ Kshanla or I:hyénta”,—not prodigally expensive, but enjoying the estate with frugality ; such 
is the exposition of the cominentators : the meaning is that she may use it to support life, but not to 
wear delicate apparel or the like. JaGaNNA THA. See Coleb. Dig. Vol. LII. p. 471, 472. 


In the phrase ‘the patni will enjoy the property, restraining herself, until her death’—the word 
’ is put merely for an example, and embraces all females entitled to inherit. If it be asked 
why this term should be held to comprehend all such women ? the answer is, that the property 
which devolves by inheritance on a woman not being Stridhan (that which is private and peculiar to @ 
woman), and who are tosucceed not being pointed out, the text is unnecessary, and it is left 

«to ascertain the heir : now, the modes of succession of females (entitled to inherit) being alike,— 


‘fnatni? 


22. It isto be held that the heir of the former (male) owner succeeds to the property of an 


inheritrix ; consequently the word patné intends the female (whoever she be) entitled to inherit 
SRIKRisuNna’s Comment on Ddéyabhdga Sans. p. 205. 


Vyavastha 


(d) By the phrase ‘“* After her let the heirs take” it is meant that when she dies, the daughters 
and others, who would regularly be heirs in default of the wife, take the estate ; not the kinsmen, since 


Vol. III. p: 464). With such subtle ingenuity the learned author frames the opinion-—that all 
the alienations made by the widon, are ralid. Such opinionis by no means to be respected : the alienation 
made -by a widow of the estate of her husband is held invalid except when and only when the act 
confers a benefit upon the husband, as the alienation for this purpose is permitted by the law, and that for 
other purposes is opposcd to it, as well as to the establised usages, and even to the declaration of the said 
author himself, who thus concludes an exposition of the widow’s rights and privileges: ‘Whence it 
fully appears that her disposal of it at pleasure, otherwise than by the (simple) use of it, or by donation 
for the benefit of her lord, is invalid.” 
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these, being inferior to the daughter and the rest, ought not to excludé those heirs: fot the 
widow debars them from the succession ; and, the obstacle being equally removed ifher right cease or 
never take effect, it can be no bar to their claim. Nor shall the heirs of the woman's separate 
property (as her brothers, &c.) take the succession (ori failure of daughters and daughters’ sons, to 
the exclusion of her husband’s heirs ;) for the right of those (persons, whose succession is declared 
under that head,) i is relative to the property of a woman (other than that which is inherited by 


her). Ka‘rvayana has propounded by separate texts the hcirs of a woman’s property ; and (his text 
declaratory of the succession to heritage,) would 


be tautology: (consequently heritage is not 
ranked with woman’s peculiar property). 


Therefore those persons, who are exhibited in the text; 
(“The wife, and daughters@€&rc.” *) above cited as the next heirs on failure of prior claimants, shall 


in like manner as they would have succeeded if the widow's right had never taken effect, equally 
succeed to the residue of the estate remaining after her use of it, upon the demise of the widow in 
whom the succession had vested+. Sce Coleb. Da. bha. Ch. XI. sect. I. para. 57, 58, 59. 


23. Thus in the Mahkdbhdrata, in the chapter entitled Ddnadharma, it is 
said; “For women, the heritage of their husbands is pronounced appli- 


cable to use (n). Let not women on any account make waste (p) of their 
husbands’ property {.” 


24. (n) Even use should not be by wearing dclicate apparel and similar luxuries: but, since a 


widow benefits her husband by the prescrvation of her person, the use of property sufficient for that 
purpose is authorizedt. Hence,— 


25. If she be unable to subsist (otherwise), she is authorized to 
mortgage the property ; or, if still unable, she may also sell it: for 


the same reason is equally applicable§. 


26. In like manner (since the benefit of the husband is to be 
consulted{) even a gift or other alienation (m) is permitted for perfor- 
mance of the husband’s funeral rites, &c. (b). Accordingly the author 
says, “ letnot women make waste (p) §.” 


(p) Here “waste” intends expenditure not useful or beneficial to the (late) owner of the pro- 
perty. See Coleb. Da. Bhai. Ch. XI. Sect. 1, para. 61. 


(m) By the term “‘ other alienation” is meant moftgage or sale. 


(b) “ For performance of funeral rites, §c.”—That is for conferring benefits on the husband in 
the next world. Srrkrisuna’s Comment on Déyabha ga, Saus. p. 194. Hence,— 





a. 


" Vide V. D. p. 295. + Coleb. Dig. vol. HII. p. 479. 
t Coleb. Dé. Bhaé Ch. xi. Sect. 1, para. 60, 61; W. Da. Kra. Sang. p. 4. Coleb. Dig. vol. 11. p. 467, 678. 


§ Coleb. Da. Bhé. Ch. XL Sect. 1, Leis G2, 61; W. Da. Kra. Sang. p. 9. qj SRI KISHNA'S 
Comment on Da’yabha ga. 
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27. .Asale or sian alienation by the widow is valid when made Vyavastha 
for liquidation of her husband's debts, for the marriage of his daughters 
or for the support of such relatives as it is lacumbent to support, like 
wise to defray theexpenses of such other acts as are beneficial and 
necessary to be performed.—Great benefit is done to a departed 
soul by paying his debts, by bestowing his daughter in marriage 


and supporting his family ; indeed, if these duties be neglected, he is 
doomed tq hell. a : 


* 


“< Fatheys desire male offspring, for their own sake, reflecting, “this son will redeem me from 
every debt whatsoever due_to supcrior and inferior beings.”” Therefore, a son begotten by him 
should relinquish his own property, and assiduously redeem his father from debt, lest he fall to a 
region of torment. Ifa devout man, or one who maintained a sacrificial fire, die a debtor, all the 
merit of his devout austcrities, or of his perpetual fire, shall belong to his creditors.” —Na RADA 


Authority. 


‘© To maidens should be given a nuptial portion out of the father’s estate.”—-Drvaa. 
This is proper : for, should the maiden arrive at puberty unmarricd, through poverty, her 
father and the rest would fall to a region of punishment, as declared by holy writ. Thus Vasiisn- 
rua says: ‘*So many seasdns of menstruation as overtake a maiden feeling the passion of love and 
sought in marriage by petsons of suitable rank, even so many are the beings destroyed by both her 
father and mother ; thisis a maximof the law.” Porrurnxasu : ‘A daméel should be given m marriage 
before her breasts swell. But ifshe have menstruated (before marriage,) both the giver and the 


taker fall to the abyss of hell ; and her father, grandfather, and great yrandfather arc born (insects) 
in ordure.” ‘Lhercfore she should be given in marriage while she ts yet a girl. 


Authority. 


The support of persons who should be maintained is the approved means of attaining heaven. 
But hell is the man’s portion if they suffer. 
tain them. 


Authority. 
Therefore (let a master of a family) carefully main- 


Manu dcclared, that a mother and a father in their old age, a virtuous wife, and an 
infant son, must be maintained even by the commission of a hundred offences. By this.text of Manu 


the widow's husband being authorized even to usc irregular means for the support of his father, and 
the rest, these should certainly be supported by the widow. 


Racuunanpana too acknowledges that, for the purpose of raising her husband toa region of 
bliss, a wife may give away property left by him, and devolving on her by the failure of male 
issue. Hence it is understood that she ought not to give away his property for other purpose. 
Va‘ chaspati Bhattacha’rjya has delivered the same exposition. 
same opinion. Coleb. Dig. vol. IIT. p. 464. 


Buavapuva also concurs nearly in the 


? 


T paths Pr 
Ifthe reversioners supply or agree to supply the widow with Vyavastha. 
maintenance, and money for perforniance of such acts aS are indispensa- 


ble, she can not alienate her husband’s property without their consent: 
If she do, such alienation is invalid. 


28. 
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«To women, the heritage of their husbands is pronounced applicable to use ; (let not 
women: onany account make waste of their husbands’ property:) ” this text of the Maha bha rata, and the 
followingof Katya yvawa: ‘The widow shall enjoy her husband's property, restraining herself 
until death, (after her, let the heirs take it,)” declaring frugal enjoyment to be the only fruit 
derived by the widow from.her husband’s property, forbid the transfer of such property to another ; 
whence— —_ | | | 


29. it fully appears that the widow’s disposal of her husband's 
property at pleasure, otherwise than by the simple use of it, or by dona- 
tion for the benefit of her lord, is invalid. Coleb. Dig. Vol. III. p. 465. 


‘$4 widow should live in (the practice of) austerities with extinguished passions, refraining from 
pleasurable food, and bed, and other gratifications which she may desire, because she ought to devote 
herself, being as it were the property of her husband, to his sole service. In like manner she must 
not dispose of other property of her lord, unless for his benefit ; she ought to observe the rigid duty 
of carefully preserving it. ‘This also is a duty strictly incumbent on her not to appropriate the 
wealth of her lord to civil purposes, any more than consecrated property. Yet if she inadvertently 
make a gift or other alienation it is valid (though blameable) : however, the king, informed by the 
heirg, should duly punish her, not the accepter of that donation ; for no law authorizes his punish- 
ment. Such is the rule of decision established by modern opinions’. This in truth is- a new 
doctrine, and seems to have been introduced by Jacanna ‘Tua himself under the pretended sanction 
of the modern Pandits : it is no where declared by them that a gift or other alienation, though 
inadvertently made bythe widow of her husband’s property forany purpose other than to benefit 
her departed husband is valid. On the contrary, the courts have invariably, in conformity with 


the opinion of the medern Pandits, declared such alienation to be totally invalid, as will be 
apparent from the precedents presently quoted. | 


If nothing ought to be given by a wife, may she, or may she not, give money to the king by 
way of fine when she has committed a sin deserving pecuniary punishment ? ‘She must necessarily 
pay the fine by way of atonement : the prohibition relates to gifts (and payments) other than such as 
are positively ordained. In like manner, if unable to undergo abstinence or other penance, she 


must give a milky cow or the like, and gifts, &c. must be made for the sake of attaining the 
region of bliss.—Jacannatua. See Coleb. Dig? Vol. III. p. 466. 


30. Should it happen that a widow is unable to maintain herself, or 
to discharge the debts of ber husband, or to perform those acts which are 
indispensable, unless she sell the whole of the property inherited by her, 
she is allowed to do so by disposing of the whole: butin order to 
enable her to perform such religious and other acts as, although bene- 


ficial, are optional, she may dispose of only a moderate portion of the 
inheritance. | 
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31... The husband’s heirs, to whom the inheritance reverts after the vyavastha 
‘expiry of the widow's life estate, are entitled to interfere and prevent any 
wrongful alienation by her. This however is confined to the immediate 

heirs, and does not extend to those next in succession or contingent. 


\ 


32. With the consent of the then next heirs, the widow may Vuavieihe 
alienate the property she inherited from her husband. 
‘i. : , 


33. For the widow to dispose of the whole of her husband's property even with the consent of the Vvavaatha 
heirs, unless it be to confer benefit on the husband in the other world, is an irreligious act, it being 
above all things, requisite that enough be retained to ensure performance of the Srdddha, &c. of .the 
husband. 


34. Ifa gift or other alienation by a widow be for the benefit of her Vyavasthi, 
deceased lord, and be at the sametime of a reasonable portion of the 
entire estate, such act is undoubtedly valid, notwithstanding her hus- 
band’s heirs did not consent. thereto. - 


It follows that she cannot alienate the whole of her husband’s property without the consent of 
her heirs, though it be for the bencfit of her husband. 


35. Inasmuch as by means of each portion ofthe estate, whether vyavasins 
real or personal, movable or immovable, benefits are procurable for the 
dead, and as, further, the Ddyabhdga and other authorities of the Bengal 
school reccgnize no distinction between the two descriptions of property 
inherited by a woman, the widow is equally prohibitted from waste or 
improper expenditure of either. 


- 86. Every alienation by a widow, not being for the husband’s benefit, vyavastna 
and not sanctioned by the heirs, is invalid and of no legal effect. 


ov. The fact of a widow's having recovered her husband's property Vyavasthi 
by litigation gives her no additional power over it. 


38. A widow cannot alienate, by gift, &c. the property devolved on her from her husband, nor Vyavastha 
all of her own acquisitions made by means:of such property. 


39. In case of an alienation by the widow being declared totally void, she may resume Vyavastha 
Possession of the property alienated, provided she bas not committed any act involving forfeiture 
of right to inheritance. 


40. Any alienation made by a widow of her husband's property Vyavastha 
with the object of defrauding his next heirs is invalid. 
» ¢ Q 
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VYAVASTHADARPANA 
a a ee 
Legal oprmont delivered i in, and admitted by, the several Courts of Judicature, and examined and approv- 
ed of by Sir William Macnaghten. ; 


Q. 1. A childless widow had sianea her husband's estate, consisting of Jand and other pro- 
perty, by right of inheritance. Is she competent to give or sell the property, while there are her hus- 
band’s other heirs living ; and if she make any alienation, is it legal and valid ? 

R. 1. The widow, destitute of male issue, may give a .part of her hushand’s property of both 
descriptions, movable and immovable, for the completion of her husband’s ‘exequial rites ; and when 
she is in want of subsistence for herself, she may self such portion as may provide her with maintenance : 


excepting under these circumstances, any alienation by her, whether by gift, sale, or otherwise, must be 
considered null and void. 


Q. 2 Is the widow, without | the sanction of her daughter’s son, entitled to scll a small portion 
of the property ? and supposing her to have actually made such sale, should it be upheld ? 

R. 2. Ifthe daughter’s son supply her with maintenance, she cannot alienate without his consent, 
and if she had actually sold the praperty, the sale is null ; but in a case where the daughter’s son declines 
to support her, she may sell such portion as may be necessary to her maintenance, 
and the snle should be considered Jegal and valid. Zillah Rajshahye. 
Case £. (Pave 211.) 


without his) consent, 


Maen. H. L. Vol. Pf. Ch. 8 


Q. A landed proprietor died, leaving a widow, a minor son, and a son's son. Subsequently to 
his death, the widow sold her husband’s immovable property for the support of her minor son and son's 
son, and for the purpose of discharging the arrears of revenue duc from the estate. 


the sole legal ? 


KR. woman, on her husband’s demise, sell his landed property for the purpose of main- 
taining her minor son and grandson, and liquidating the arrears due to Government, the sale must be 
considered good and valid, for it is necessary to provide food and raiment to the minors, and to discharge 
the revenue of Government. Aillah 


Under such case is 


Should 


This is conformable to the Dayabhaga and other authorities. 


Macn. H. L. Vol. I. Ch. 11. Case 2 (Page 293). 


24-Purgunnahs. 


Q. <A person had five sons, two of whom died befere him. 
ing three sons equally shared the property left by him. 
maiden daughter : 


Subsequently to his death, his surviv- 
One of the sons died, leaving a widow and ‘a 
the widow having succeeded hin, disposed of the daughter in marriage, and bestowed 
a part of her husband's landed estate on the daughter and son-in-law, 


and some time after she gave the 
remaining property to them. 


Under these circumstances, are the gitts legal ? 
the daughter only are good and valid, and on the death of the daughter her husband and her. paternal 
grandfather’s daughter's son be living, which of these survivors will suceced her? Should the danchter 
have disposed of a portion of the property by gift, though her husband was living, in this case, is the gift 
complete and binding, or otherwise? 

R. It is recorded in various legal authorities, that a widow is incompetent to make a gift of her 
husband’s whole immovable estate which devolved on her by inheritance, although she may, under 


certain circumstances, give a small portion of it. In this ease, the widow disposed of her hughand’s 


entise landed estate by two gifts, consequently the donation is null and void. On the death of the widow 
the succession should have devolved on her daughter, on whose death the property which she inherited 
from her mother should go to her paternal grandfather’s daughter’s son, her husband having no right to 
inherit it. If the daughter, have dispased of a small portion only of the estate by gift, 1f may be con- 


sidered legal. This is conformable to the Ddyabh4ga. Zillah Rajeshahye, May 21st, 1813, Maen. H. L. 
Vol. II. Ch. 3. Case 3. (Page 123). | 
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Q. A Shiidra died possessed of some landed property, leaving a widow, a daughter, and a daughter’s 
son. A part of the property had been usurped by a stranger; and the daughter’s son of the 
proprictor, with the sanction of his grandmother, instituted a suit to recover possession of the portion 
usurped. In this case, will. the property in question go to the daughter’s son or not ? Supposing the 
original proprietor’s widow, notwithstanding she had a daughter and daughter's son living, to have 
disposed of a portion of her husband’# landed estate by sale, without their consent or knowledge. and 


not to have received the full value of the prop€rty from the purchaser ; in this case, is the sale to be 
considered valid and binding, or otherwise ? 


R. If aypart of the deceased proprietor’s immovable property have been forcibly seized by a 
stranger, and his 


(the proprictor’s) daughter’s son have instituted a suit to recover the property from 
the hands of the usurper, with the consent of the proprietor’s widow, the danghter’s son is entitled to the 
property in dispute, by reason of his being next heir to the deceased. Hither a gift or sale, or any 
other alienation of the inunovable property which had devolved on the widow, unless for the completion 
of her husband's exequial rites, or the like necessary obscrgances, is legal. Whatsoever sum may have 


been settled as the value of the property sold, ifthe whole amount had not been paid by the vendor, the 
sale must be held invalid. 


Aathoritics, 


a 


Vrihaspati :—* A possession by strangers for three generations gives, no doubt, an absolute title 
not a possession by kinsmen within the degree of Sapindas. The property of 2 house, arable land, a 
market, or other immovables, which are possessed by a friend, or a near kinsinan in the male or female 


line, who is not the proprietor, shall not be lost to the nghtful owner, nor shall the husbands of 


daughters, nor learned: priests, nor the king, nor his ministers, acquire a title even by a very long and 
yuiet possession.” 


‘7 . ’ ¢ * r & : . 
The text of Ma ha'bha rata in the chapter entitled Da nadharma, and of Ka‘tyayva‘na Jaid down in the 
Da'yabha ga and other works. See V. D. p. 55. 


\ 


Vrinaspati :—* What has been sold, at a low price, by a man inebriated or insane, or through fear, 
or by one not his own master, or by an idiot, shall be given back, or may be taken forcibly from the 


buyer.” City Dacca, February 3d, 1817. Maen. HH. L. vol. WH, Ch. 11. case 9. (pp. 298, 299, S00). 


Q. There were three brothers who held some landed property in coparcencry, one of whom diced 
childless, leaving a widow, who suceceded to the share of her husband. Subsequently, the surviving 
brothers sold their ‘entire estate, including the share to which the deceased is entitled, to a stranger. 
The widow applied to a court of justice for her husband’s portion : a decree was passed in her favour, 
and she was put in possession of the property claimed. She then, notwithstanding that her husband's 


two brothers’ sons and grandsons in the male line were alive, made a giftof the whole of her husband's 


property, which she recovered by litigation, to one of her husband’s brother's grandsons. 


ee : In this cage, 
has the gift validity or otherwise ? 


R. Under the circumstances above stated, the widow was incompetent to give away her husband's 
whole property to one of his brothers’ grandsons, while there were his other nephews and their sons 
existing, and the gift must be considered illegal, as expressly declared by the following sages*.  Ka‘ry- 
aAvana : * Let her enjoy with moderation the property until her death. After her, Iet the heirs take 
it.” ( See V. D. p. 55.) Let the widow preserving unsullied the bed of her lord, take his share ; but 
she may not seck independency while she lives, to give, pledge, or sell it.” 


«Even in this case, if'a partition should have been made, the widow is not entitled to the immov- 


able property.” Maen. H. L. Vol. IL. Ch. 8. case 46 (Page 254). 


—  Q.1. A*Hindoo Zemmdar dies childless, leaving a widow ; who one day previous to her death, 
in full possession of her faculties, executed a will, or conditional deed of vift (duly signed and attested), 
ofall the property, real and personal, with the profits accruing therefrom, to which she had succeeded 
on the death of her husband, together with the profits which had accrued therefrom, and all the property 


acquired by herself, in favour of a stranger. In this case, what property will pass by such will, or 
conditional deed of gift ? 


ve 


* ‘ ee ; : y, . : ot 
There is an omission in this place. After the uso of the expression “ the following sages,” the name of KAcraA‘VANA 


only is put before his text ; and it is not shown who else is or arc meant by the plural term “Sages ;” nor is the author of 
the two following texts indicated. 


R 
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R. 1.+ Although the instrument in question may have been duly signed and attested, and executed 
by the widow while in the full possession of her faculties, still she was not competent, without the con- 
sent offher husband’s heirs, and those on whom she was dependant, to make a conditional vist, stipulating 
for the possession of the donee after her death, nor was she at liberty to make a will affecting the landed 
and other property left by her husband, into the possession of which she came on his death, nor affecting 
the profits of it, nor affecting her own acquisitions made by means of the landed property to which she had 
succeeded, or by means of its profits. As, therefore, the gift or disposition by will of all three descriptions 
of property above-named, (viz. landed property devolved on her from her husband, personal property, 
and her acquigjtions made by means of the inherited estate, and its profits,) is illeg%l, no part of that 
property goes to the donce : but whatever the widow may have acquired by means, other than those of 
the inherited property and its profits, is her own Stridhan, or peculiar property, and she is at liberty, 
(except in the case of immovable property given to her by her husband,) to dispose of such Stridhkan by 
will or gift, as she pleases ; and, therefore, the Stridhan of the widow, (except immovable property 


siven to her by her husband, ) can pass to the stranger under the will or conditional deed of gift. ‘This 


opinion is given in conformity to the Dayabhaga, Srehkrishna Tarkdlankdra’s commentary on the Daya- 
e >7 ¢ : ao ar) s . 
bhiga, Diyatawa, Dayarahasya, Karya ana, Manu, and other authorities current in Orissa. 


Authorities. 


Fi ee ” ° . , ‘ * e “4 ~ 

Ist. Text of KA tyAyna, cited inthe Déyabhiga, Diyatatwa, and other authorities. Sce V.D.p. 55. 
2d. * Land passes by six formalities: by consent of townsmen, of kinsmen, of ncighhours, and of heirs, 

and by gift of gold, and of water.” Text of unknown drigin, cited in the Dayatatwa, and other authorities. 


3d. §& When the husband is deceased, his kin are the guardians of his childless widow. In the 
disposal of the property, and care of herself, as welf as in her maintenance, they have full power.” Text 
of NAkAbaA, cited in the DaYyabha'ga, and other authorities. 


4th. © But if the husband’s family be extinct, or contain no male, or be helpless, the kin of her 
own father are the guardians of the widow, if there be no relations of her husband within the degree of 
e ° . a . e s @ 
Sapinda.’” ‘Text of Na‘rana, cited in the Dayabhaga and other authorities. 


‘th. In the disposal of property, by gift or otherwise, she is subject to the control of her husband's 
e ° ° i] nt / ° * ‘ 
family, after his decease, and in default of sons.” JV Mu“rava Hana in the Dayabhaga. 


6th. “ As the dependance of women in making gifts is on their husbands’ relations, it is evident 


that she may sometimes make gifts with their consent to her father’s family.” Commentary of Srikrisina 
TarkA LANKA RA. 


wth.“ For women, the heritage of their husbands is pronounced applicable to use. Let not women 
on any account make waste of their husbands’ wealth.” Here the term waste indicates that they are not 
at liberty to dispose of the property as they please, by gift, sale, or other means.” ‘Text of the 
Muhabhdrata, cited in the Da’yarahasya. 


8th. ‘A gift, pledge, or sale of lands, houses, or slaves, by a dependant person, is invalid or 
incfiicient.” KAYA YANA. 


9th. ‘ The wealth which is earned by mechanical arts, or which is received through affection from 
any other (than the kindred), is always subject to her husband's dominion. ‘The rest is pronounced to be 
the woman's property. ‘That which is received by a married woman, or by a maiden, in the house of her 
husband, or of her father, from her husband, or from her parents, is termed the gift of affectionate kindred. 
The power of women over the gifts of their affectionate kindred is ever celebrated, both in respect of 
dominion and of sale, according to their pleasure, even in the case ofimmovables.” ‘Texts of Ka TYA YANA 
cited in the Dayabha’ga, Da”yacramasangraha, and other authorities. 


‘10th. ‘ What has been given by an affectionate. husband to his wife, she may consume as she 


pleases, when he is dead, or may give it away, excepting immovable property.” Textof Naana cited 
in the Da yabha‘ga. ' 


Ilth. “ But in the case of immovables bestowed on her by her husband, a woman has no power 
of alicnation by gift or the like.” « Jimu‘rava ana in the Da‘yabha‘ga. 


12th. Gift consists in the effect of raising another's property. 
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@.2. In the event of such disposition being declared illegal and void, to whom will the widow's 
Stridhan go, supposing there to be descendants of her father or grandfather living ; will it go to then, 


or to the nephews or other heirs of her husband 2? An answer is required to be delivered to this question 
according to the law of Orissa. 


R. 2. The instrument in question having been thus proved to be illegal and void, supposing 
there to be descendants of the father or grandfather of the woman living, and she have no unmarried daugh- 
ter, or affiariced daughter, nor married daughter, nor son, nor daughter’s son, nor son’s son, nor son's 
grandson, nor stepson, nor stepson’s son, nor stepson’s grandson, nor husband, nor mother, nor father, nor 
husband’s younger brother, nor son of her husband’s younger brother, nor son of her husband's elder 
brother, nor son of her sister, nor son of her husband's sister, the Stridhan will go to her brothers, or her 
brother's sons, with reference to their propinquity, and not to the nephew or other heirs of her husband. 


. Py e e ° ° . oar) Pa s 
This opinion is delivered in conformity to the Dayabha ga, Da‘yakramasangraha, Da‘yatatwa, and other 
authorities current in Orissa. 


Authorities. 


‘The sister’s {ve belongs to the uterine brothers. After them it goes to the mother, and next to the 
father, ”’ 


The mother’s sister, the maternal uncle's wife, the father’s sister, the mother-in-law, and the wife of 
an clder brother, are pronounced similar to mothers. If they leave no issue of their bodies, nor son (of a 
rival wife), nor daughter’s son, nor son of those persons, the sister’s son and the rest shall take their pro- 
perty.” Text of Vatnaspatys, cited in the DaYyabha va, Da’yakramasangraha, Da yatatwa, and other authori- 


ties. Sudder Dewanny Adawlut, Jaly 12th, 1815. Kandrapa Singh, Appellant, versus Mohanlal Khan, 
respondent. Maen. H. L. vol. IT, Case 49. (Pages 259-262.) 


Q. A Brahman Veing in possession of some movable property consisting of cash, jewels, gold, 
silver, and other effects, dicd, leaving a widow and a daughter. The widow bestowed all her hushand’s 
property of the above description on her daughter’s husband. In this €ase, was the property a fit subject 
to be disposed of by the widow, and will it go to the donee in virtue of gift ? 


R. In default only of the widow, the daughter can inherit ; consequently the gift made by the 
widow to her daughter's husband 1s good, and the donce is entitled to receive the property in virtue of the 
disposition in his tavour.* 


Authorities. 


The text of Vyasa, cited in the Da‘yabha ga :—* What is presented to the husband of a daughter, 


goes to’ the woman, whether her husband live or die ; and, after her death, descends to her offspring. *” 


City Dacca, May 29th, 1818. Macn. H. L. Vol. II, Ch. 8. case 9, (pp. 216, 217). 


Cases decided by the Sudder Dewanny Adanlut'and the Supreme Court of Judicature in Bengal, and. the 


Privy Council, according to the Hindu Law of inheritance. 


Jugal Kishor, under a deed of gift executed in his favour by the widow of a Zemindar, and also 
as her heir, claimed the estate, which on the Zemindar's death had devolved to the widow. Adjudged 
that by the Hindu law the gift made by the widow of the Tuluk lett by her husband could not avail, 
a widow having no power to alienate the estate which she inherited from her husband, and (which at) her 
death must devolve on her husband's heirs). But the plaintiff, a collateral relative of the husband, 
having shown that he was the heir at law, judgment passed, on this ground, in his favour; or rather 
in favour of his daughters, his heirs ; he having died before the suit was decided.—Mahodi and Brin- 
daban versus Kalyani and two others, 14th March 1803. S. D. A. Rep. Vol. I. p. 62. 

The Vya'rastha” delivered in the case was “A_ gift, by a widow, of the whole estate of her hus- 


band, is invalid : but that a gift of a modcrate portion of his property, made by the widow, with a view 
to his spiritual benefit, may be valid.” 











i 


* The ubove Vyavasthd is not consistent with the [Hindu law, as no text provides that the widow can make a gilt of 
the whole of her property inherited ; the text on the authority of which the Vyarasthdé was delivered refers to a woman's 
peculiar property (Stridhan). See Coleb, Da, bhi, Ch, 1V. Scc. 1, para. 17. 
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II Claim to the estate of a deceased proprietor by his kindred as heirs was disrn.s+.d, on proof that 
the defendant, who affirmed that he was legally adopted by, and reccived the estate in gift from, the 
proprietor's widow, was entitled to it not under the deed of gift from the nidow, since she could not 
alienate the estate left by her husband, but as her Husband's adopted son and legal heir. Nanda Cumiar 
and another versus Rajendra Narayan. 2nd December 1808. S. D. A. Rep. Vol. 1. p. 261. 


Krishna Mani, Debi, widow of Gobinda Prasad Lahuri deceased, instituted this suit to recover from 
Musst. Uma’ Debi, the mother, and the three brothers of her husband, one fourth of the family property real 
and personal, The defendants pleaded in appeal that the plaintiff had no claim to share at all, because she 
had Jeft her husband’s family and had resided in her father’s house ; and because the cognizance of the 
claim was barred by the rule of limitation, which should be reckoned from the year 1236, when her 
husband, quitting his paternal dwelling, had gone to reside in his father-in-law’s house, and that, even 


supposing his death to have occurred, as asserted, on the first Bhadoon (Bhadra) 1238, a period of 


more than 12 years had elapsed from that date to the institution of the suit. 


By the Court,—Messrs. Reid, Dick, and Jackson. The points for consideration are as follows : 


Ist. Is the cognizance of the suit barred by the rule of limitation 2? The suit was instituted on the 
Lith August 1843, or 830th Sawun (Sraban) 1250. The plaintiff asserts that her husband died on the 20th 
August 1831, cr Sth Bhadoon 1238. Even assuming that the date of his death was, as asserted by 
the defendants, the Ist Bhadoon, or 16th August, the period of 12 years had not expired by two days. 
The Court reject the plea of the defendants that the commencement of the action must be reckoned, not 
from the day on which the petition of plaint was filed (14th August 1813,) but from that on which. 
after due permission obtained from the Sudder Dewany Adawlut for thé trial of the suit in Zillah Mymen- 
singh, part cf the property being situate in Rajshahye, it was placed for trial on the file of the prin- 
cipal Sudder Ameen of Mymensingh ; and rule that the cognizance of the suit is not barred. 


2nd. Is the plaintiff debarred from suing by the fact of her having chosen to reside in the family 
of her father instead of in that of her husband? On this point the decision of the Privy Council in’ the 
case of Kashinath Basa k versus Hara Sundari’ Dasi and another, (sce page 8&5, Morton's Reperts,) 
is, in the opinion of the Court, quite decisive as to the right of the plaintiff to sue. Uma’ Debi and 
others, appellants versus Krishna Mani Debi, Respondent. 29th July 1846, S.D. A. R. Vol. VIL. pp. 


Kast, C. J.--This was an action of ejectment for some premises, containing altogether five Ka‘ta’s and 
fileen Chhata ks, with a dwelling-house at ATkuli in Calcutta, of which Nilmani De, who diced between 
ninetecn and twenty years ago, was the patrimonial owner. It appears by the evidence of one ot the 
family that Nilmani, for the last two o®hree years ofhis Jife, had been insane and incapable of work, and that 
his wife was obliged to dispose of all his personal property in support of him and his family during his 
malady. At his death he left his widow Abhaya and three infant children, two sons, and an unmarried 
daughter. Those sons are the present defendants. At his death there was nothing lef for the subsistence 
of his family but the property in question, and another smal] piece of ground, containing five Aatés and 
a half, which he had purchased a short time before his derangement. 


The present lessor of the plaintiff claims under a deed of purchase, in reality from the widow, but 
nominally from her and her eldest son, both being parties to the deed, dated 15th Agraka yan 1°03 B.S 


We 


nearly twenty ycars ago, for the price of Rs. 218. It is not disputed that the price was fair at the Gre 3 


: u ? 


and it appears to have been an open and avowcd transaction ; but it was also admitted that, at hat tisue, 


Durga prasa‘d, the cldest of the two infant sons, and who was a nominal party to the deed, was oly seve 
Or eight years of age. 
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The right, therefore, if any, of the widow to dispose of this property arose, and was put upon the 
ground of necessity, for the support and subsistence of herself and her children. This) formed the first 
and principal point which was made, and on which the opinion of the Pandits was taken as follows :— 


Question to Pandits. 1. Can a Hindu widow, having infant sons, sell the property of those sons to ou 
stranger under any circumstances of want? Answer. She may,topreserve the childsen fron want, aid 
that without consulting the rest of the family. Q. 2. By what authority? A. 2.0 The Jy yetatwa. 
the Da‘yabha’ga, and the Vivada Chintamani. Q. 3. If there be a widow and brother of the father’s 
side, and infant children, who is to manage for the family, whether divided or undivided ? AL 3. 8 
the family were undivided, the uncle of the children has the management. If divided, the widow his 
it; but in cases of emergency she will consult the relations of her husband. Q. 4.0 Suppose ske sod 
the property without consulting those relations, would the sale be binding ? A. ft.) Tt is noeos-ary 
for her to consult the relations athe if they refuse, then she may sell without their coi. .o: t, as auch 
as is necessary for the purpose. But she can, in’ cases of emergency, sell without. ‘“Phoes ee. sof 
Me, “Ce. oe 


If the widow have the means of subsistence from the support of the family, can she Clon sell 


emergency are, the subsistence of a child, the portion of a daughter, and aoosriactedi 


the property ? A. 5. Not so, if she have support. 

[In addition to these opinions of our own Panidits, we desired this case to stand over, in order to doar 
what the opinion of other Pandts might be, as Thad been informed that the same quo ston ow then 
actually pending before the Mofussil court of appeal, and that Mr. Watson, the Judes, had oo ooir J 
the opinion of the Mofussil Pandits to be taken upon the points : and IT have beon since tet raed 
that, in the course of our Tast vacation, those opinions having been taken, were incor furinits ta the 
opinion of our own Pandits ; and that judgment was given accordingly by the court of ey y.i lh in ov cur 
ofthe widow's right to sell in cases of necessity. 


In truth, it sceins that such a power is founded in necessity and good sense, in a coluitry whore th 


is no public provision for the poor ; for otherwise it might happen that a child’s life might be saeriticed 


for preserving his property. 


The only question, therefore, which remains, is, whether the necessity, from whitch the power 


arises, did in fact exist in this case. 


‘As to this, a relation of the deceased father proved, on the part of the plaintiff, thatthe fath. raw os ine 


a 


sane for two or three years betore his death ; that his wife was obliged to dispese of all iis personal 
property during such his insantiy, for the support of himself and thmily ; that there was noliicg left 
at his death but the real property ; that ifthe ground had been let it would only have broucht miosis 


rupees per hata a year, but that it was occupied by the family themsclves ; that the ‘yY had nothing cls. te 


’ 


subsist on, or to clothe theinselves with ; that before the sale she did consult Jagannath, the head of the 


family, who was a subscribing witness to the decd of sale 3) and that eight months 


atter the eroum) hod 
been sold the widow married off the daughter. 


The only way that this evidence was mct on the part of the defendants was. by proving that, after 


the husband’s death, the widow, who had an elder daughter married in the father’s lif tine used to we to 
c~ 


her house, and had vietuals oceasionally given her, and this frequently, but shen ver sfoid whe nieht ; 
that the elder ofthe infant sons, who had st:id at ie married sister’s for two vears previous to the 


fathea 
death, after he became insane, continued to reside there afterwards sand that the younusr son, about oa 


month after the father’s death, also went to reside at his sister’s : but both the sous 


: WelPeo Overe dalon. rhty at 
their mother’s. That the mother herself used sometinies to reecive a rupee, sometimes half a rupec. from, 
another of the relations ; and that they were all in great distress. This evidence rather tended to coalitra 


than to impeach the case of necessity made by the plaintiff. 
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In all cases the law must have a reasdnable construction to forward the object of it. It cannot, 
therefore, be necessary, to authorise sale of the infant’s property, that the family should be in absolute and 
urgent want of the necessaries of life at the very moment ; or sufficient to take away the power, that they 
are subsisting at the time upon the charitable donations of their friends and relations, who may at any 
moment withdraw their help from them. Land is not to be sold at a moment’s warning : but if the 
fainily have no certain resource for the future and no actual means of providing for themselves the 
decent necessaries of life according to their eondition, and no regular competent allowance from the 
family, but only mere casual charity, which was the state and condition of this family, this constitutes 
a reasonable necessity to warrant the sale of the property*. 

On these grounds we think that the purchase was well made, and that there should be judgment 
for the lessor of the plaintiff, who had been in possession under the purchase-deed for’ nearly nineteen 
years before he was lately ousted by a judgment in cjectment snapped against him. Judgment for the 


plaintiff! Bishwa Nath Datta versus Durga Prasid De and Shib Chandra De. 4th July, 1815, East's 
Notes, No. 34. 


I. * Plaintiffs declare that they succeeded in getting a decree against Subhaddra’s husband Jivan Krishna 


Case 
Babu, for Rupees 57,599-7-9, that after his demise, she, in lie of that debt, executed a bill of sale on Seenne oer 
a : ‘ . : NOs. 27 and 3v., 
the 17th Ashar 1249, and sold certain estates of her husband, which defendants, on the pritext of bena mi 


4 
deeds alleged to have been executed by Ji ban Krishna in their favor, withhold from plaintiffs. Plaintiffs 
pray therefore for possession and wasilat. 
In appeal, several pleas were urged for appellants, of which the third is, that the sale to them, on 


which plaintiffs claim, is illegal according to Hindu law ; the widow, who sold to them, having no power 
to alienate property inherited from her husband. Fourth, the sale, with respect to the two properties in 
question, ts illegal, beeause the scller was not in possession. Fifth, the deerce, for the amount of which 
the estates were sold, was collusive, and consequently the sale, and therefore it is invalid. Sixth, the 
sule and yilt of appellants were bona fide real transactions, and not fictitious, and therefure should be 
upheld. 

On the part of respondents it was argued that the sale having been made to pay her husband's debts, 
by the widow, was perfectiy legal. The partics are Hindas, and, according to the Shastra, a sale even 


without possession is valid. There was no collusion. The plaintiffs had obtamed a deeree against the 


widow's husband, which he appealed and died. The widow then withdrew the appeals and sold the 
estate to avoid heavier liabilities from continuing to contest the demand. And that the sale and gift of 
appellants have been clearly fictitious and fraudulent to evade demands, and therefore were properly, 
declared invalid by the principal sudder ameen. 


On the third plea, the followiug question was put to the pundit of the Court: § Have Mindut 
widows the power to alienate the whole of the landed property inherited from their husbands, for paymen 
of their husbands’ debts, without the consent of the next heirs to the said property, relatives ofthe husband ? 

To which the pundit answered : ‘A Hindu woman, who has inherited the property lett) by her 
husband, may alienate the whole of it to pay his debts, because, so inheriting her husband's property, 
she is bound to pay his debts.’ 


The pandit refers for his authority to Na‘rapa Munt, as stated in the digest of Jacaywa Tu, and to be 
found in Colebrooke’s translation, (pp. 315 and 316, volume I.) ‘If the assets of the husband have been 
received by the wife, she must pay the debts.” And again: ‘and so mustta debt be paid by a childless 


widow, who has accepted the care of the asscts, even though she have not accepted the burden of the 
“debts, for she is successor to the estate.’ + be 


* The widow in this case was in the position of a guardian to her infant sons, The case however is quoted here because 
the judgment deseripes circumstances under which a widow, whether as guardian of her son, or heir to her husband, is justi- 
fled in disposing of the property descended to her son or herself. 


t This however is not the translation of the text of N auava Mest but of JAGANNA THs comment thereon, Sec 
Coleb. Dig. vol. J, p. 315, 316. 
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The fourth plea is utterly untenable under the Hindu law, as is evident from the whole tenor of the law 
on rescission of sale, laiddown inthe Digestof Jacawna tH, especially the two texts of Na Rapa cited 
therein (pp. 317 and 318, volume Ii. Colebrooke’s translation,) ‘ When a vendible thing, sold for a just 
price, is not delivered to the purchaser, this is called non-delivery of a thing sdld, a title of judicial 
procedure.’ And again: ‘ He then, who having sold vendible property for a just price, delivers it not to 
the buyer, shall be compelled, if it be immovable, to pay for any subsequent damage, as the loss of a 
crop or the like ; and, if movable, for the use and profits of it.” Here are express penalties for non-deli- 
very, but not a word about invalidity on that account. 


_ The fifth plea is one which cannot be adduced by appellants, as they are not heirs, and cannot call in 
question the propriety and honesty of the acts ofthe widow. 


The Court therefore, deeming the claim of the respondertts valid, and the sale and gift of appellant 
fictitious, dismiss the appeal with full costs, and affirm the decision of the lower Court. Musst. Uma 
Choudhura ‘ni’ and Gopi Nath Ray, appellants, versus Musst. Indr Maani Choudhuraniz~ Sudder 
Dewanny Adawlut, 15th July 1847. 


Il. Rani Anna Parna sold to the plaintiff half her interest in Pergunnah Kadleah, &c. She put him 
in possession, but subsequently adopting a son, Harish Chandra, (defendant,) and guardians being ap- 
pointed, the latter were put in possession of his purchased property by an order of the (civil) court, 
in consequence of his (plaintiff's) name not having been registered in the collector's office. The plaintiff 
therefore sues the rani, her adopted son, and his guardians, for possession, and Mr. Courjon, an 
1jardddr, for mesne profits. 


The guardians and the vieaeal son, in answer, pleaded that the rani had no power to alienatc. 


The rani admitted the sale, but asserted that it was made under conditions which have not been 
fulfilled, and that the consideration moncy was not paid. 


Mr. Courjon contended that he was not liable for mesne profits any more than any other rvot ; that 
a portion of the property sued for bad been bought at a sale in execution by Mr. Nicholai, prior to the 
suit, which fact was apparent from the plaint. Nevertheless, he has not been included ::nong the de- 
fendants, which is a defect fatal to the suit. 


The principal Sudder Ameen gave a decree in favour of plaintiff against all the defendants, exclud- 
ing however therefrom the share purchased by Mr. Nicholai. 

The issue proposed by respondent in bar is, that the adopted son, appellant, cannot be heard in 
denial of plaintiff’s claim so long as his adoption is not proved. 

The first issue proposed by the appellant is, that the suit is multifarious in poueedeeess of its being 
for possession on proof of purchase, and to have an adoption sct aside. 

Baboo Rama’ Prasad Ray for the appellant.——-The question of the validity of the adoption was for 
other heirs of the deceased ra ja to contest, not for the plaintiff. Plaintiff by introducing this question 
proceeded contrary to the opinion exptessed in the decisian above quoted. The case should therefore 
be nonsuited as multifarious. , . 

Mr. Waller, in answer.—Ie does not at all-follow that the plaintif# should be nonsuited, because he 
may have introduced a prayer which the Court may hold to be unnecessary, 

‘fhe Court on this point are of opinion that the sitit is unobjectiogable, and that the conditional 
prayer to declare the adoption invalid was not irregularly introduced. 

. Judigment.—The fact of the sale to plaintiff is admitted by thé rahi’, and not denied by her adopted 
son. Hier’ rijght ‘to alienate is; however, contested. * There are numerous precedents of this Court ruling 
that a Hindu widow can only alienate property ia liquidation ofher late husband’s debes, his srdddha, &c. 
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The question im this ease: is, whether: the: sale to plaintiff was: for any 6f thé purposes authdrized 
by Hiady law,.and whether the proof of the appropriation 40 those purposes, adduced by the plaintiff 
is’ sufficient to sustain the: decree.. The bill. of sale to the plaintiff sets forth that it was effected for 
certain purposes, which are such as are recognised as legitimate causes for alienation of ancestral pro- 
perty by. the Hindu law. The chief purpose is liquidation of debts of the late raj Ram Krishna. 
There is no documentary evidence of the raja” having been indebted ut the time of his death ; but so long a 
time had elapsed e his death before this sale, i, e. eighteen years, that it is quite possible, as con- 
tended for by ae pleaders, that the rani may have renewed hur husband's bends, and there is 
oral evidence that this was the case toa certain extent ; and there are circumstances shown, from which 
a fair inference may be drawn that she was in great difficulties on account of these debts. The debts 
were paid, and the presumption is, that .they were paid from the fuixls raised by this sale. It would 
be unreasonable, in the opinion of the Court, to expect from the plaintiff better proof than he has given 
on this point. We find no distinct averment on the other side, certainly no proof other than negative, 
that the debts were incurred by the ra ‘ni’ herself, that she had been guilty of wilful extravagance, and 
none that she appropriated the money she received in a way other than that for which she ostensibly 


sold the disputed property. It is not necessary for us to decide whether such proof, if tendered, would 
have invalidated the sale. | 


We therefore are of opinion that there is no ground to interfere with the decrce of the principal 
Sudder Ameen, restoring the plaintiff to the possession of that part of bis purchase which had not been 
previously sold to Mr. Nicholai. We dismiss the appeal of Hurris Chnder, No. 82, with costs. 
We amend the principal Sudder Ameen’s decree in case No. 83, charging costs rateably. 13th April 
1852. S. D. A. Babu Harish Chandra Ra’y, (defendant,) appellant, versus Nanda Lal Datta, and after 
his death Gobinda Chandra Datta (plaintiff,) respondent. And Rani Anna Pirna’ and another 
(defendants,) appellants, versus Gobinda Chandra Datta (plaintiff ,) respondent. 


Til. Ra‘ni’ Krishna Mani had been left, by the will of her husband Maha‘ra j ja “ Bishwa Na th Ray, sole pos- 
seasor and manager of all his property, and invested with authority to adopt a son. This lady executed a 
conditional sale in order to prevent the foreclosure of a mortgage made by her husband. The Pandits of 
the Sudder Dewanny Adawlut declared that the conditional sale would be legal supposing a sufficient 
case of necessity to have been made out. The majority of the Court, admitting that, when the period ‘fixed 
for foreclosure of the original mortgage drew nigh, there did exist a sufficient case of distress to justify re- 
course to the above measure, whereby the interest of the son about to be adopted by the widow would doubt- 
less be best consulted: and although the measure had not the effect of saving the estate ultimately from 
alienation, yet it put off the evil day, and steps might have been taken in the interval to avert the loss 
altogether. For these and other reason’, the sale was held valid, and the property sold was decreed to the 
purchaser. Rani’, Krishna Mani, appellant, versus Raja” Udwunta Singh and Raj ja “Janaki Ram 
Singh, respondents. 24th June 1823. 5S. D. R. Vol. IIL. p. 228. 


1V. Sarja Mani, widow of Bhoirab Chandra, executed a deed of relinquishment to Hem Cha‘nd, ack- 
nowledging and confirming an alleged transfer by her husband to Hem Chand im payment of his debt. 
Claim being preferred by Téra Mani,. mother of the deceased proprietor (Bhoirab Chandra) on behalf of 
herself and Rai Mani, daughter of the deceased, to possession of the estate during the lifetime of the 
widow, on the a of the debt and transfer being felse. The provincial court reversed the 
zillah ‘degree, nd adjudged possession | of the lands claimed to Musst. Ta’ ra’ Mani, The Sudder 
Court adinitted the aap on consideration of the insufficiency of the proceedings of the Provincial 
Court, and the erroneops, adjudication « of possession to Tara” Mani, who obviously was not the . -Jegal heir 
of Bhoirabé Chandra, his wife and daughter surviving. “Rai ‘Mani was, on petition, admitted ag joint res- 
pondent with Téra Mani. 
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In’ newer: to.a reference by the | Court, the Hi law: officers gave a V, yavastha” to the following | 
effect:— Ifa proprietor of a landed estate die leaving a grandinotlier, mether, atepriother, wife, unmarried _ 
daughter, and son of his father’ s uncle, his wife, succeeds. to. the sole possession . of the estate, Bat she cane ° 
not; without sufficient cause, or the consent of the above mentioned relations, transfer: they property by 
gift or sale. The widow may transfer the real and personal estate of her deceased husband in discharge 
of his debts, if the amount of the debt exceed or equal. the vaine of the estate ; but if the value of the 
éstate , exceed the Mocunt:” ‘of the debt, the widow is only entitled to sell such part as may suffice to 
cover the debt. : ‘In order to render such ‘sale by the widow. valid, the-debt must ‘be, proved. by docu- 
mentary evidence, or ‘the. testimony of witnesses, the’ declaration of the: ‘widow herself, whether she 
state that the debt was “acknowledged by her husband, or merely herself acknowledges the justice of the 
debt, not being admissible. - If in the present case, the widow have transferred her deceased husband’s 
estate in payment of his just debts, and the creditor under such sale obtained possession “of the estate, the 
‘other heirs of the deceased are not entitled to set aside the sale by ' payment of the debt ; but if, on 
judicial investigation, it be proved that, the value of the estate exceeed the amount of the debt, the court 
may pass such decision as they judge equitable. Debts incurred by any member of a family living jointly 
on account of any private concern, are exclusively demandable from that person and his heirs, and not 
from the other members of the family. Lastly, although the la -da‘vi‘ in ‘question was not in itself sufficient © 
to convey to the appellant the proprietary right in the lands, yet if it were established by evidence, (as 
stated in the documents in question,) that the husband of Sarja Mani had verbally made over his share of 
the joint estate to Hem Chénd in payment of his debt, then Hem Ch4nd is entitled to the lands in question, 
and his right thereto would not be. precluded, although it should appear that the value of the lands 1 in 
question exceeded the amount of the debt, in payment of which they were so transferred’’. 

On consideration of the evidence taken, the Court (present Harington and Stuart, Judges) were ee opinion 
tlrat there was no sufficient proof either of Bhoirab ndra having incurred the debt (on which the deed 
of relinquishment (la tda‘vi_) was grounded ; or of his having in his lifetime made over the lands to the 
appellant Hem Chfnd. A final decree was therefore passed, amending the decree of th: Provincial, Court 

as far as it went'to give possession to T&r4& Mani, and providing that after the deuth o7 Surja Mani the 
decd of relinquihsment executed by her should - not operate to preclude the right of tie other surviving 
heir or heirs.—Hem Chand Majumdar versus T&r& Mani and another. 18 December 181, S. D. A. al 
Vol. I. p. $59. 

In the case of Krishna Gobinda Sen and another versus Gangs Nar&yan Sark&r, the Sapreme me 
declared a decided opinion that Ujjal Mani (who had inherited property from her late husband) had no right 
to make any grant of her interest in the estate, which could enure beyond her own life. The defendant 
finding thet the grant (he had) from Ujjal Mani would not avail - him, declined further contest, and 
verdict was given for the plaintiff. Macn. Cons. H. L. p. 19. ». 

_, In. the ‘case of Ramananda Mukhop&dhysy versus. RémKrishna Datta, it was admitted by all the- 
(then) Judges of the Supreme Court, that the grant which - was made by the’ widow Pdrant Dasi of 
the . property she inherited from her husband, (and whieh . it clearly a peared was not made for the 
benefit of her hnsband’s aoul) is good for her life, and that if, after the d of Pirani D4si, the heirs, 
of her husband Nay&n Sh&h shall proceed against Raméananda Mukhop&dhyfy (the donee,) the case 

will .be very different. I do not foresee that he can uae any defence as against them. Macn. Cons. 
H. Lye. pp- 19,20. . mee i oe 
Pe Remazx.—This ‘incision, cannot, it.is submitted, be reqonciled with, the spainciples of the Hindu law. 
The opinion of Sir William Macpaghten, respected by the Sudden Court in the following decision, and con- 
tained in the paper | which his father, Sir Francis Macnaghten, | a Judge of the Supreme Court, delivered to 
' the chief; justice of that Court during the consideration of | a ‘subsequent case, (Gang& Nér&yan Banerjea, 
| ‘persue Balaram Banerjea). well explains the actual state of the law upon this subject. The opinion is as 
follows: sant ‘TLa'widow Make a sale in perpetuity of her’ husband's landed property, bya deed to that 
* effect, tlie purchaser,’ as she had no right to make the sale, will not be benefitted by it, nor ‘will he be en- 
- tided, in virtue of it, to the interest which the widow has in the estate. This is founded upon_ the 
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suinetgls of the sale being without ‘ownership, which renders jt void ab initio. The Pandits whom I have 
to-day consulted agree in saying that a Hindu widdW has no unlimited proprietory right over any part of her 
husband’s property, but merely a general usufructuary right over the whole indiscriminately. It is clear 
therefore that she cannot convey the whole in perpetuity, but the deed by which she conveys it is void 
ab initio as to the sale, nor can it convey the interest which she possesses, which (independently of its 


not being transferrible) is an interest of a totally different nature from that of proprietory right. East's 
Notes, No. 83, Morley’s Digest, vol. II. pp. 135, 156. 


It seems that the judges in the above case of Pairant Dasi considered that indentueh as the widow's 
right of enjoyment is for her life, they could not but give her grant, (though in the face of it Improper 
and illegal,) an effect as against herself, and accordingly they held it to operate as a grant for her own 
life. But seeing that she is herself in the position of a trustee, and has no power whatever to alienate 
even for the smallest particle of time, a grant or transfer by the widow (saving those authorised by the 
Shastra ) must be ah initio wholly void, and can by no means stand good even for her lite. No court 
deciding accordigg to the Hindu law, can give even modified operation or power to any such transfer. It is 
to be regrctted * the learned Judges did not adjudge conformably to the spirit of the text Mahabharata 


respected by all Hindu lawyers :—‘‘Let. not women on any account make waste of their husband’s 
property.” 






If the grantee during the widow's life make away with the movable portion of the property 


and become a bankrupt just after the death of the widow, from whow shall the reversioners recover 


that portion of their heritage? Thus we are justifie® in saying that the above quoted decision 
indirectly permits waste of the husband’s property, to the prejudice of his heirs, who have full control 
both over the estate and the widow. Thus Narava says: “* When the hushand is deceased, his kin 
are the guardians of his childless widow. In the disposal and care of the property, as well as in her 
maintenance, they have full power.” “See Coleb. D&. b&. Ch. XI. Sect. I. para. 64. W. Da. Kra. 
Sang. p. 6. a oe . | 

The plaint sets forth, that Ram Shankar Choudhuri, uncle of the plaintiff, died leaving his 
wife, Kum&ri Debi, and son, Bhavani Shankar, a minor; and then the plaintiff's father, Gobinda 


Chandrag(houdhur: died, leaving him his heir. Subsequently, Bhavani Shankar, died an infant ; 


that ri Debi obtained a decree against the plaintiff and others ; ; and, under this decree, she 


holds her husband; Ram Shankar's estate, which, as his legal heir, plaintiff is entitled to; that Kumari, 


asa Hindu widow, has no power to sell or to make over in gift the estate, she being entitled to | 


maintenance only; that she, in collusion with Kali K&nta D&huri, defendant, (who is her manage 


and an cnemy of plaintiff,) fraudulently endeavours to deprive the plaintiff of his inheritance ; ‘and so 
forth. 


The Principal Sudder Ameen, in his decision, held, in 1 reference to a full bench ieion of the 
Moorshedabad provincial court, (Gobinda Prasad Das versus Chitb4shi, &c., respondents,) of ‘14th 
March 1833, and a pyavastha of the Pandit of the Dacca court, therein referred to, that a widow has 
only a personal life tenure ; and that her possession can be set aside, on adequate proof of waste or 
misconduct, by the next heir. As to the collusion between Kum4ri Debi and K&li Kanta L&hur1, 
or a reasonable fear of it, the Principal Sudder Ameen said ye it appeared, from the copy of the 
collector's cha‘lan on account of Dhanbil&, of 13th Poos 1280 B. S -, for 111 rupees, and copy of plain- 
tiff's petition to the collector of the same date, that plaintiff paid shat sum to save the estate from sale for 
Kuméri Debi's default ; and that also from copy of a petition of the plaintiff, of 9th Boishakh 1251 
to stop the sale of the putnee talook of Dhanbila, and the advertisement of the Kha na‘ba'ri’ of 18th 
Kartik 1243, and the evidence of three witnesscs, it appeared that Kum&ri Debi had been permanently 
giving putnee pottahs to her. rclativery -and threw Dh&nbil& wilfully into default, and the plaintiff 
had to pay to suve the property; that she flso involved herself heavily in debt, snd that it was in consequence 
of these improper embarrassments that the conditional sale, under a decree, to Kali Kanta Lahuri 
became necessary... How could she not have paid the inconsiderable amount of 200 rupees for costs 
and fees, for which amount half the Kha‘na ‘bari’ was aold ? 


Case 
bearing on the vyavastha“s 
Nos. 19, £0, 28, 23, 24, 25, 
26, 27, 29, & 40. 
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“phe ‘Prieipel ‘Sullasé’ "Ambes was; upon. thesa grounds; satisfied that the-plaintif? was entitled to 
be placed | in possession of the ped pérties sued for. There having been waste and: injury by Kumfri | 
Debi, and she having cessed to; live with her ‘husband’ s: family, she was declared te be entitled only 
_ to maintenance from the eee Ya 
ae Judgment.—The appellant now. ‘before us, is the purehaser,. at rs sale jn execution of a decree 
against a Hindu widow, .of her life. interest in Janded property belonging to. her husband's estate, which 
Gevolved to her i in succession upon his death, 


There is no ‘proof on the record, that the debt for which the sale took place was other than a personal 
debt of the widow, or that that debt was, in any way, incurred for the ‘purposes of her necessary main- 
tenance. The essential point for decision, therefore, is whether a Hindu widow in Bengal possesses such a 
life interest in the estate left by er husband, as is capable of transfer by her own assignment, or by seizure 
for her debts, independently of the necessities of her maintenance, or of the performance of any duty 
in cee to her husband, as of acts designed for his epiereust benefit, or of the i caus -of his debt. 

_Tho authorities appear, upon this point, to be distinct and conclusive against the claim of the 
appellant. Sir W. Macnaghten, (Hindu Law, pp. 19, 20,) casa his opinion that a widow ‘can be sonsi- 
dered im no other light than as a holder in trust for certain uses ; ;' * and again, in a note furnished by him 
to the judges of the Supreme Court (see Morley'’s Digest, volune II. part 2, pp- 154, 155,) he has 
observed :—A widow ‘ has no unlimited proprietary right over any part of her husband’s property, but 
merely a general usufructuary right over the whole indiscriminately.’ It is clvar, therefore, that she cannot 
convey the whole in perpetuity; but the deed by which she conveys it is void ab inilio as to the sale ; 
nor can it conucy the interest which she possesses, which (independently of its not acing transferable) is an 
interest of a totally different nature from that of proprietary right. There is also an elaborate review, 
in a judgment of Sir E. H. East, of 11th August 1819, (Morley's Digest as above, pp. 198 to 219,) 
of the whole law in regard to the rights of widows over estates devolving to them from their husband. 
In_ this, though he had not occasion to refer specially to. the question of whether a widuw’s life interest 
-'s, or is not, cap 2 Of transfer, he yet distinctly implies that a husband's property passes to his 
widow only for” er personal use and enjoyment. In Elberling’s Treatife on Inheritance, &c., the 
text of the Da, “yabha, ga and Da ‘yakrama Sangraha, and the decisions on all parts of the subject have 
been carefully collated. He states their result, as follows :—* Generally, the widow cannot make 
gifts, or sell, or mortgage the property ; but when a sale or mortgage becomes necessary for any in- 
dispensable duty, religious or secular, or for her maintenance, it is valid; and whenever gifts are thade, 
or the property is sold or wiortgaged, for the speritual benefit of hex. husband, it is valid, because the heir 
takes the wealth for that purpose, and not for his own benefit. The payment of his debts is a moral 
as well as a legal duty, &c.;’ and, expressly tothe present point :—‘As the life interest is only 
given her for a special purpose, viz. for her maintenance and for the spiritual benefit of her husband, 
she cannot even transfer the use * or the possession of such property during her lifetime : her right is absolutely 
personal.’ He refers, in a note, to an opinion given by the law officers of this Court in the case to 
which Sir E. H. East’s judgment, before’ mentioned, referred, to the effect, that gifts by a widow for 
other than an allowable cause might be valid as against herself, but. not as against her husband's 
heirs. In the present. suit, the party reclaiming against the transfer of the widow's life interest, is 
her ital aa = heir, upon her anus to her husband. We are of opinion, upon these grounds, 












¢ * sir T. Rea aye ~also, (vol. I. p. 246.) with respect not only to what she may have inherited from her husband, but 
to its accumulated envings also, hor (a widow’s) daty is to regard ‘ herself as little more than tenant for life, and trustee for the 
pext heir of property ‘0 » POugensod ; being (as alrcady intimated) restricted from alicning it by her solo independent act, unless 
for necessary subslajqnce, or Purposes heneficial te the deceasod.’ 
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Aha, no, interpnt pasted tothe. appellant.upon. his purchase at’ a ‘couft sale, which can be comflrrited 
«hing | in opposition to “tha sclaim made in this suit, and we secordingly dismiss the appeal with costs. 
ere, Were . allegations of .waate.and fraud.on’ the: part of the widow, in reference. to which the 
rt incipal Sudger Ameen, in. his,.decree,. has adjudged that the plaintiff, the next heiry shall obtain 
possession "of the property held by the appellant before: us, as well as other properties which had 

fo the widow from the husband,,.providing oly, a, suitable maintenance for her. The widow 
alijo at first appealed to this Court,.. but subsequently allowed the appeal to be struck off on default. 


é have not therefore to” notice the decree ag it affects ber. K&li K&nta L&huri, Appellant, versus 
Golak Chandra Choudhurf Respondent, 30th October 1849. S. D. A. R. pp. 405-410. 






The’ declaration in this suit is, that the thluk in question belonged to plaintif’s uncle, whose widow 
sold it, to defendants, Mangal Mannj and Nil Mani Debi's husband, which sales‘were illegal ; and therctore 
plaintiff claims to annul them, and obtain possession. The pleas in defence are, that the plaintiff’s fa- 
ther, in collusion with one Mohan K&nta R&y, deprived the widow of his brother of the estate in 
question, when defendant’s husband assisted her to sue, and supported her; that she eventually gained 
adecree for the property; and then to repay them, sold first 10 annas, and then 6 annas; and with 
the surplus of the purchase money, bought another property. The purchase money having therefore 


been expended i in recovery of the estate, and for personal support and other legal objects, the sales are 
perfectly valid. 


The principal Sudder Ameen decided, on vyavasthas called for in the case, that the sales were 
illegal, and must be annulled; and as the widow had shown her readiness to injure the eventual hcirs 
of the estate by sclling it, there was no safety in putting her into possession, He therefore ordered 
that plaintiff, as next heir, be put into possession, on condition of duly paying over to the widow during 


her lifetime all the net profits from ve estate ; citing as a precedent acase confirmed in special appeal 
by the Sudder Court, * 


In appeal, -nothing new has been set forth or elicited ; and as the sale was clearly illegal, and the 
decision of the Principal Sudder Ameen is just and equitable, it is affirmed, and appeal dismissed with 


' Case 


bearing on the cyavathis 
Nos. #9 & 40. 


full costs. Sudder Dewanny Adawlut, 12th Septenber 1848. Mangal Mani, mother of Kunja Mohan Ray, © 


(defendant, ) appejjant, versus Ram Dullab Das, guardian of Kuran Chandra Ds, (plaintiff,) respondent. 


The widow of a childless Hindu sold the immovable estate of her husband, assigning in the deed 
as the only reason for selling it her incompetency to the management thereof. The sale was reversed 
because such sale merely for reasons recorded by the widow is invalid under the Hindu Law; and as it 
appeared that no tidings had been heard of the widow since the institution of the suit in the Zillah 
Court in 1806, at which time she repgired to Benares, it was ordered that the contested lands be placed in 
deposit with the brothers of the widow's husband, until she be forthcoming; that in the event of her 
being forthcoming, provided she may not have committed any act involving expulsion from her tribe 
and‘ exclusion from inheritance, the brothers (appellants) give her immediate possession. Gokul Chandra 
Chakrabartti versus Musat Ray R&ni and Joy it Choudhuri, 27th January 1816.8. D. A. Rep. vol. 
I. p. 167. 


' The vyavastha’ delivered in this case was — A woman cannot sell her husband’s immovable 
eatate to a stranger, expect for the completion of the husband's funeral rites or her own maintenance, 
unless with the sanction of her husband's heirs, to rhe control she i is subject, and on whom on her 
— the stvosation Will devolve.” = - 


* Gang Gobinda, Banerjea sued’ to recover possession of his deceased brother’s estate, 7 annas 
of whiclt! were. sold} and:-9 ‘annas were made over in gift by the deceased's widow. The Zillah Judge 
firiding fri tlie Vyjaviithd ‘subtnitted by the Pandit, that the’ sale made by the.widow ofa 7 anna 
share of Her: ‘Tite “teas edtate was. valid, but that the gift of the 9 anna share was illegal, passed a 


.* 98rd November 1842—Debé Mani Debi, petitioner, 
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Nos. 29 & 39. 
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‘decree awarding to the plaintiff. possession of the 9 anna portion, which defendant Ram Chandra” was 
directed ‘to relinquish. This decree was affirmed by the Provincial Court. The Sudder Court held that 

the widow of a Hindu, who died without issue, has the power of making a gift of a portion (from one to 

three sixteenths) of her late husband's property for his spiritual benefit ; but such not appearing to the 
Court to have been the object of the gift in the present oa the claim of the donee was disallowed: 
and the lower court's judgment wag affirmed. 


The principal part of the vyavasthdé given in this case’ is—‘ A widow having succeeded to the 
property of her deceased husband has the power of alienating by sale. do much of such property (and 
no more) as may be necessary for the payment of debts contracted by him, for her own _ subsistence, 
for the support of her husband's family, and for the performance of his exequial rites. She may 
likewise make a gift proportioned to the extent of her late husbartd’s property q@or the benefit of his 
soul. And if these objects (viz. payment of debts, expenses of Sra‘ddha, &c,). cannot be effected 
“without the sale of all the property, she has the power of disposing .of the whole of it. But she is 
not’ permitted to alienate by (gift or) sale the whole or even a part of the property solely at the 
suggestion of her own will or pleasure-—R4&m Chandra Sarm4 versus Ganga Gobinda Banerjea,—Ist 
February 1826, S. D. A. Rep. vol. IV. p. 117. 

Krisna Kanta Sen having no son, executed a deed, whereby he granted to his senior widow Ujjal 
Mani the whole of his acquired property, in the event of no son being born ; but in the event of a son 
being born, the property was to go tohim. A son was born by her, but died before his father. The 


property in question was then declared to be vested in the son immediately on his birth; and on his. 


death, reverted to his father as his heir according to Shastra. On the death of the father, it devolved on 
Ujjal Mani who sold Taraf Rasdlpur (part of the property). Krisna Gobinda Sen, brother of the 
said Krisna Kanta Sen deccased sued for reversal of the sale. As the Court saw that the defendant's 
plea—that Taraf Rasdlpur was sold to defray the expenses of ¢he Srdddha of Krisna K4nta Sen, and 
pay his debts,—was not at all established ; that the contrary was proved by the evidence ; and that the 
cause of the sale assigned in the deed was the inability of the widow to pay the publick revenue assessed 


thereon ; they thetefore reversed the sale, and declared the plaintiff, appellant, entitled to succeed to | 


the property in right of inheritance from his brother.—Krisna Gobinda Sen versus Ladli Mohan amakur, 
30th August 1819, S. D. A. Rep. vol. HI. p. 309. 

The plaintiffs, alleging themselves to be the next heirs, sued to ia aside certain sales and settlements 
made by Bolaki Bibi, widow of the late Lal&é Doy&] Chand B&bu, as prejudicial to their rights, as also to 
declare a will, made by the said Bibi, null and. void, and to have the estates, movable and immovable 
placed in their possession, a suitable allowance for maintenance being awarded to the Bibi. 

_ Judgment.—Messrs. A. (Dick gnd J. Dunbar.—The question which was first argued was—whether 
an action instituted by reve ry heirs against a widow in her lifetime, to invalidate alienations 
by her of her husband’s ancestral property, and Prisnoiess her in consquence, and to obtain posses- 
sion themselves, will lie? At the close of the argument; we intimated our opinion that such an action will 
lie: that opinion was founded on the following grounds. We observe that both the precedents, cited 
by the pleaders on both . sides, and commented upon, that of 1816, decided by Mr. Ker,® and that 
of 1848, by Mr. Dick*, concur in this point. Mr. Ker declared invalid the alienation by the widow, 
and gave possession to the heirs until the widow should reappear. Mr. Dick confirtned the decision 

‘of the lower court, which declared the alienation invalid, and entrusted the management of the property 
to the heirs, reserving the usufruct to the widow. There can be no question that an action for waste 
will lie, because the Sh&stra expressly authorises the heirs to restrain the widow from waste, and we 
consider this an. action of a similar nature, and the misconduct alleged likcly to be far more injuri- 
‘ous, as the purchasers must be aware that they hold their purchases only so long as the widow survives, 

.and one of the acts. complained af goes so far as to extinguish the rights of the legal heirs entirely. 





* Sec page 91, of this book. 
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A Hindv . widow - succeeds to her husband’s property, ‘on certain prohibitory and restrictive . 
conditions. -, She is prohibited from alienating. Her life interest in it is not transferable. In brief, she 
can be considered in no ' other light than as a holder in trust for certain uses. See Macnaghten’s 
Principles of Hindu Law, page 19. If she be convicted of alienation, she is guilty of a breach of 
trust, and no further confidence can be placed in her. It is true, there is no specific remedy expressly 
provided in the Hindu law, for suchSbreach of trust. In cases in which the law has not provided 
‘a remedy for an evil, it is the peculiar duty of courts of equity to supply the omission, in accordance 
with the spirit of that law. Now the proper remedy for a breach of trust is the removal of the trust 
from the party violating it. 


The uses however on account of which the trust was giveri, should be preserved, if: possible ; 
and the reasons for which the widow was selected to administer the trust, should be respected. The 
natural course, then, for equity and justice to proceed upon, is to remove the widow from 
the management of the property, and to allow her such a maintenance from the proceeds of the property, 
as shall enable her to perform all the uses enjoined her, as widow, and as®much as shall uphold her 
respectability and rank in life, secure her from want of every kind, and leave her no pretence to 
disgrace her husband’s family, or to pursue immoral courses. Such a procedure secures to the widow 
all that the law declares her right and gives her, and merely prevents her from repeating her @isregard of 
the injunctions of that law. | It, at the same time, secures to the reversionary heirs their right uninjured 

‘and unimpaired, without subjecting them to expensive and vexatious litigation, to invali 





sales and obtain 
possession with perhaps years of mesne profits, which of itselfis a sufficient answer to all arguments against . 
hearing a suit in the lifetime of the widow. It has been argued that the reversionary heirs are the last persons 
who should be selected to hold possession of the property, as they are the natural enemies of the widow ; that 
their interests are directly opposed to hers, and that such a course would entai) innumerable suits on the 
widow. They are, however, the parties most deeply interested in the due preservation of the property, 
and consequently most likely to preserve it. The courts are bound to care for their rights as well as 
for those of the widow, and as they ‘will hold possession only so long as they pay out of the property 
the whole or such portion of the usufruct as the court may decree, and which may be required to be 
deposited at given times into court, the widow cannot be injured, or obliged to institute any suits. 


° It has been held that the Supreme Court represents those that by the Hindu law are to control 
and superintend widows in such cases. This Court therefore is*’the, proper authority to interfere tor 
the good of all concerned. See Morley, Volume I. page 281. 


Having disposed of the question of the admissibility of the action, we have now to decide upon the 
genuineness and authenticity of the anumatipatra put forwerd by Musst. Bolaki, as justifying 
the acts complained of by the’ plaintiffs. These acts being the sale of a garden in 1294 B. S., the 
grant of jands under hereditary mukarrari pattds at inadequate jamés on two different occasions, in 1 229 
and 1251, and lastly the entire and absolute transfer of the proprictary right in the estate. 


It is known that the family to which the parties belong came from the west, and were 
originally guided by the Mithil& law. Admitting the property may be disposed of under the law current 
in Bengal, when such a family -have permanently fixed their residence there, it is but reasonable ¢o 
believe that Doy&lch&nd would either have taken the precaution to have had a deed, involving a 
disposition of his property at variance with the Mithila rules, registered at the time of execution, or 
that the widows and the mother should have had this strong evidence of authenticity assured to them, 
when they began to act upon the deed. . 


Upon the ‘grounds above detailed, we have no. hesitation in rejecting the wikiualipaina: View- 
ing .the grant ‘of the mukarrari” tenures, as acts not within the scope of a Hindu widow's authority, and 
regarding the late transfer of the whole of the estate by Musst. Bol&kf's will to others, as an act 
.8o prejudicial to the heirs, and indeed so utterly subversive of their rights, as to go far beyond any 
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acts which sale be brought under the definition of mere waste, for which the Shastra distinttly 
; declares that Hindu widows are to be held responsible and restrained, we think it our duty to deprive 
. Muast. Bol&ki-of the future: ‘management of the property. In doing this, however, we are careful that 
she shall lose none of those sauersou advantages, to which during aa life-time she is entitled. 


In the appeal of Musst. Bol&ki, (case No. 93,) we confirm the decision of the principal sudder 
ameen, with the following modifications. We direct that the plaintiffs be placed in possession of all 
the landed and other property, with exception of the family-mansions, which will continue in the 
possession of the widow during life. They will pay the whole of the net profits, arising from the 
several properties, into the zillah court, quarterly, for the benefit of Musst. Bol&ki, during her life-time. 
In the event of their failing to fulfil this condition, for a period exceeding three months after any payment, 
becomes due, the zillah court will report the circumstance, with a viewing to having the property placed 
in the hands of a sarbar&k&r or receiver. In the appeal of Maddun B&bu, (case No. 92,) regarding the 
‘rent free gaflen called Khushbagh, we also confirm the decision of the lower court. The garden was sold 
i) 1214 B.S., and there is prima facte evidence of its having been sold, to provide the means of paying a debt 
due'by the deceased proprietor, under a decree of court. Such a sale is valid under the Hindu law ; and as the 
plaintiffs, by their long silence, have prevented the purchasers from producing satisfactory evidence to prove 
that the sale was made in order to satisfy the decree referred to, the latter are entitled to the benefit of the 
presumption in their favor, of its validity, without being required to give actual proof. Sudder 
Dewanny Adawlut, 24th July 1854, case No 92, Nanda L&l Babu and Madan L&l Babu, (plaintiffs,) 
appellants, versus Bol&ki Bibi, (defendant,) respondent, and case No 93, Bol&ki a appellant, 

rersus Nanda L&} Babu and others, respondents. 


Hir& Lal Mallik died intestate, leaving one widow Karun& Moyi, and four daughters, namely , 
jNaba Kuméri, and the three defendants Raghu Mani, Apurna, and KrishnaMani. 


At the time-of Hir& Lél's death, Rughu Mani -was a childless widow, Joy Mani subsequently 
married, and produced two sons, Hari D&s Datta the complainant, and the defendant Singi Churn, an 
infant of tender years, Aparn& also married, and had two daughters (one of whom died shortly atter 

birth, and the other married and soon afterwards died, leaving a son still alive. ) Krishna Mani had been 
‘married 24 years, but had had no child during that period. The fourth daughter Naba Kumari 
married after her father’s death, but died Jong since in childbirth. 


On Hira L&l’s death his widow took possession of his estate and property -as his representative, 
and held the same during her lifetime :—immediately after her death disputes commenced among 
the daughters, all of whom instituted equity ‘suits ggainst one another. When these suits were -ripe 
for hearing, a decretal order was passed by consent, substantially to the effect that Raghu Mani 
should waive all her claims, and, on dismissal of her bill, should receive Rs. 62000, and live rent free 
in the family dwelling house ; that the worship of the idols should be enjoyed by Raghu Mani, Apurna, 
“and Joy Mani by turns; that the residue of the estate should be divided between Aptirna and Joy 
Mani, as the only daughters having issue, or capable of having issue at the time of their mother’s 


death. 


The said Hari D&s Datta, who is a reversionary heir to the estate, filed a bill, which alleged collusion 

between the defendants, and charged that their acts were in fraud of the reversioners’ interests 
. anda surprise on the. court; that, RaghuMani as a childless widow was entitled to nothing ; and that 
: Foy Mani and Aptirn& had but a life estate. It was praycd that they might be restrained from carrying on 
their plans or committing further alienation or waste. A demurrer is filed to the above bill, 
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'The essential, part of the judgment passed by the Court (present Peel, C. J.) is as 
fellows. The objection is mainly based on the nature of the, estate of the Hindu female, 
when -heiress, and on that of the next in succession. The latter is not a vested €state in - 
remainder. It is a contingent interest. The heiress takes as the term implies by devolution of 
the property on her by act of law, and not by gift or act of a prior owner : ‘she has no power to alienate’ 
the estate except for certain purposes : her disability is general, her ability exceptionable. Sir William 
‘Macnaghten has described it as a trust estate, probably not meaning to use the phrase in a strictly 
technical sense: he says she is a “holder in’ trust for others, so much so that they who have the 
reversionary intcrest have clearly a right to restrain her if she commit waste’’ This accords with the 
opinion of certain of the pandits stated by Lord Gifford in his judgment in the Privy Council hereafter 
referred to. If the heir in succession could not sue merely because he had nota vested estate in remainder, 
no one else could sue, and it would follow that a Hindu widow, who cannot commit waste, who i: 
restrainable guodam modo if she do, might procced to violate her duty to the estate, to exceed her 
powers, to pass the limits imposed on her by the law, to the injury of the next in succession, who 
must remain a passive and remediless spectator of the wrong done, while having the nearest interest 
though not a certain one of succession. This would be little consistent with the maxim ofa legal 
fomedy for every wrong. How idle would it be to taik of a restraint which the law would not enforce ! 


2 
4 


In the case of Kashi N&ath Basék and Ram& Nath Bas&k versus Hara Siindacs Tee? cana 
Kamal Mani Dasi, (Clarke’s Reports, p. 91,) Lord Gifford. in his judgment mentions an opinion 
of certain pandits, that the female Hindu heir may be restrained from abusing her power of disposition. 
This opinion is supported by the authority of all the text writers : it is most consistent with the general 
principles of the Hindu law as to females ; and alsé perfectly consistent with reason ; for surely there 
ought in reason to exist somewhere the power of preventing an alienation against her duty by one 
whose power of alienation is limited ‘by ‘the law, and who owes a duty .te those in succession to 
preserve the corpus of the estate. Yet of what value would be a power of prevention, to which no 
court of justice would give effect? The Court therefore has no difficulty in coming to a decision that 
the suit is not demurrable on the general ground. It remains to be considered whether the bill states a 
sufficient case of waste, or misdealing analogous to waste. No doubt the remedy should’ not extend 
beyond the mischief. ee 


A bill filed by the presumptive heir in successigg against the immediate owner who has succeeded 
by inheritance, must shew a case approaching to spoliatiOn, must cnable the Court to see that there is 
probable ground for apprehending that, unless an injunction .be granted to restrain some threatened 
or impending act, ultimate loss to the heirs who may come into possession by succession will ensuc. 
It is not enough to make out that some gift has been made or’ some disposition taken place, or 
that such is about to be made or to take place, which the law would not support. The estate of the 
female owner, her own personal estate, might be large, and adequate to repay ten times over the 
alleged spoliation, and there might not be the remotest ‘prospect | of loss; and the thing alienated 
‘might have no speeific peculiar value. . 
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The case made by this bill is one which does not appear to me to be at alla probable one : indeed 
there is one ‘part of its statement apparently inconsistent with the case.of collusion ; a statement, namely 
of the existence of dispntes prior to the filing of- the bill.” The account which the plaintiff asks, 
he is. ' clearly not entitled to: they have nothing to. do with the suits of the parties, or their mode 
of dealing with them, nor with the consent decrees : nor whether’ they are proper decrees ; nor whether 
the Court was deceived or imposed upon by the parties to the suit, except as these matters may be 
evidence of the animus of the alienation. They have no title to complain of. Raghu Mani's being 
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aft’ inmate of the ele, nor of any grant to her of a right of residence therein for her life. That 
alienation is not wasteful and has no resemblance to it. Ifthe right is ill conferred, it will not avail 
against those in succession. age ap they any grounds of complaint in this suit of the arrangements 
as to the turn of worship: w ther they are proper or improper in themselves, they do not furnish 
ground for a suit which can be maintained only upon the ground of waste or spoliation in the: nature 
ofit. It does not appear whether any of the parties defendants have any separate estate of their own : 
though their mother’s property was Stridhan, yet Stridhan devolving by heirship is subject to re- 
straints on alienation by the female heir, and cannot be viewed as the absolute property of the heir. It 
is alleged that the money will be lost, and fraud and deception are alleged ;.and where deceptive means 
are employed there is the more-ground for alarm. On the whole then we think that the proper course is 
to overrule the demurrer; costs to be reserved until the hearing, when the Court will be better able to 
judge, whether these proposed dealings are wasteful, or a prudent step in the way of a compfomise of a 
claim to litigate which might be ruinous to the estate. S.C. 27th May 1851. Hari D&s Datta versus 
Raghu Mani D&si and others. Bell and Taylor’s Reports, vol IT. part 5. 

See the case of ‘Tar& Mani and others verses Hem Ch&nd Majumdar, decided by the Sudder 
Court on the 18th December 1811, and quoted at pages 83 and 85 of this book.: 


s. 

It was formerly held by the Stipreme Court that the widow took movable property absolutely, and 
immovable property for life only ; but it has since been thought, that there is not any ground for such 
a distinction, and that the widow takes but a life-estate in movable as well as in immovable property. 
Macn. Cons. H. L. p. 11. 


In the year 1799, the Court seems to have thought, in the case of Doy&1 Chand ‘Addi cersus Kishori 
asi, that a woman (widow)‘is not to take more than an estate for life in the movable property of her 
husband ; and Iam not able to discover why it first began to declare the widow and mother entitled to an 
absolute property in the movable, and a jife interest only in the immovable estate. Ibid. p. 20. 


In the above year the Court did not make any disuanctian between movable and scamonatle pened in 
the hands of a Hindu woman. After that period, a distinction again originated: and widows claim- 
ing as heirs of their husbands, and mothers taking upon paftition, were held to be entitled to movable 
estate absolutely, and to immovable for life only. Widows and mothers so taking respectively, have 
always been considered to stand upon the same footing in point of interest—and in the-case of Kashi Nath 
Basik and Ram& N&th Bas&k against Hara Sundari D&si, it was the opinion of the Court, upon a bill 
of review, that 2a widow taking by the death of her husband was not entitled to more than an estatg for 
life in either movable or immovable property. This was in the year ‘1818. How, the Court came_ to 
distinguish between movable and immovable property, with reference to the rights of widows or of 
mothers, I am not, as I have before intimated, at all informed: The Hindu law is not sufficiently explicit 
upon the subject, to justify such a distinction ; and it must be admitted, that giving these partics a life 
interest only, in each specigs of estate, will be more just as it relates to ‘thers: and more beneficial as it 

relates to themeel}s. Macn. Cons. H. L. p. 36. 


I. cannot, but wish that the law, as it was certainly understood to exist, in the case of K4si Nath 
Basik and Ramé N&th Bys&k against Hara Sundari Dasf may be adhered to. ‘The Judges were satisfied 
that a distmction between movable and immovable property in the hands of a widow was ground- 
leds.-Macn. Cons. H. L. p. 23. Ibid. p.. 32. Vide Privy Council decision in the case of Kashi 
Néth Basik & another versus Hara Sundarf D&si & another. 
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Kali Chand Dutta versus John Moore and others. 20th March 1837. 


. I. Ryan U. J. delivered J udgment :—The whole question turns upon a Hindu widow’s right to convey, 
the reversioners having previously conveyed to her in fee, That a grant made by a widow for her own 
‘life is good has been decided in this Court (V. D. p. 85.) The widow Rampriy& Dasi has survived her 
husband's immediate heirs or reversioners. In this case, the immediate reversioners conveyed to the 
| widow, and the question is, whether the sons of these-reversioners can set this conveyance aside; that 
‘is to say, whether the sons on the death of the widow (their aunt) have a reversionary interest independent 
of their fathers, the immediate reversioners, or not. We think they claim through their ancestors and 
must be respectively bound by their acts. On these grounds we think the title valid, and there must 
be a verdict for the defendant. Grantand Malkin, Judges, concur. Fulton, vol. 1. p. 73 


II. Musst. Bhavanf Mani (appellant) under a written engagement, alleged to have been executed by 
Sugandh&, widow of Kunwar N&rayan, claimed the Zemendaree left by him. The pandits in answer to the 
question proposed to them, said: ‘supposing Sugandh4 to have executed the engagement, without the assent 
of the heirs (by descent from her husband's father Jadu Ram) then living, it will not avail against the right 
of these heirs to the Zemindaree, which decended from Jadu R4m to Kunwar N4r4yan ; nor will it establish 
any title in the appellant’. It appearing from the above exposition of the Hindu law, that even allowing 
the engagement on which the appellant rested her claim to be authentic, it could not legally avail in favour 
of the appellant; the court of SudderDewanny Adawlut (present J. H. Harington) affirmed the decrees 
passed against the appellant. Musst. Bhav&ni Mani versus Musst. Sulakhyanda. S. D. A. Rep. vol. 1. p. 322. 


See the case of Mohan L4l Khan versus Rani Sheromani, decided by the Sudder Court on the 3Ist 
August 1812, and printed at page 32. S. D. A. Rep. vol. IT. 


41. Let her give to the paternal uncles and otber relations of her 
husband presents in proportion to the estate, for the benefit of his 
departed soul*. 


VRIHASPAT! directs it, saying: “ With ‘Kavya and péréa (t)+, let her honor the paternal uncles 
(r) of her husband, his spiritual parents, and daughter’s sons (/), the children of sisters (s), maternal 
uncles (a), and also old (briddha) and unprotestes persons («), guests, and females of the 
(family) (e)"*. 


 (r). The term “ paternal uncle” intends any sapinda of her husband®. 
(4). *¢ Daughter's sons” mean the decendants of her husband’s daughter® ' 
(s). By ‘children of sister” is meant the progeny of her husband’s sister’ 8 sons. 
(a). “Maternal uncles”=signify her husband’s mother’s family. J1‘uv “TAVA HINA. 
See Coleb. Ds. bh&. ch. XI. Sect. 1. para 63. Such is also the interpretation of JaGAanna THA 
Tarakarancn nana. See Coleb. Dig. Vol. III. p. 462, . 


* Coleb. Dé, bha. Ch. XI. Sect. 1. para, 63. W. Da. Kra. Sang. pp. 8, 6. Coleb. Dig, vol. IL pp. 468—#62. Sce Macn. H. 
L. vol. I. p. 19. Elb. In. p. 74, Sect. 165. 
3 With eed that is, with a sraddha after death; and with pdrta, that is, with maintenance during 
life :—conformably to the literal sense of the verb pri, cherish and fill. But some Jawyers expound the same 
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(a) ‘© Maternal uncles’’—that is, the maternal uncles of her husband. Sarxrisuna Tar a- 
LAKA RA. See W. Da. Kra. Sang. p. 6. 


(i) Kavya signifies whatever is presented to the manes, or for the benefit, of the deceased ; 
Pirta means food, drink, &c. Saikrisuna’s comment on Déyabhaga. 


(u) The term “ old" implies also learned men, for both the words briddha and buddha in the 
Dictionazy of Amara are exhibited among the synonyma of ‘* learned.’’ 


(ec) ‘*The females of the family’—that is, the widows of her husband's son and the rest.* 


‘The daughters of her husband's sisters, if destitute of protectors, are included under the 
terms ‘* unprotected persons,’ otherwise they are to be supported by their lords. P. 460... 


All this however should, if possible, be done at the charge of her husband's estate ; otherwise (if the 
funds be madequate) it must be in words only. It is not necessary that she should depfive herself’ 
of the means of subsistence to support the uncles and other relatives of her husband ; nor should she- 
for that purpose, do what is unauthorised by the law. But her husband’s father and mother, being old, 
must be maintained, even though the utmost distress ensue; for Afanu declared that a mother and 
father, in their old age, a virtuous wife, and an infant son, must be maintained even by the commission 
of a hundred offences 3; by this text of Manu the widow's husband being authorised even to use irregular 
means for the support of his mother and the rest, it 1s incumbent on the widow to support his parents. 
Coleb. Dig. vol. ITT. p. 460. 


phrase ‘ honor the paternal uncles of her husband and the rest, at( kavya) the rites sacred to the progenitors, 
and at (purta) the rites sacred to the gods.” Others deduce from the expression ‘honor with kanya, and 
purta’ that pious offerings are alone directed ; hence occasional presents of food and apparel and thé like 
are suggested, not a settled maintenance: and this is reasonable: (for) sages have not (by anticipation) 
composed books in contormity with the present practice. Coleb. Dig. Vol. TT. p. 462,401. 


* On this some remark, the practice of this country goes farther; but, however intelligent he may be, 
a man cannot contemplate every possible case. Some Bra@hmanas spring from a dignified race , those whe 
give daughters in marriage to them are exalted with their own lineage; it they do not dispose of their 
daughters to such persons, reverence is withdrawn: these Brahmanas accept damsels in marriage trom 
many families, but neither maintain those wives nor their offspring. Such being the notorious practice: 
if her (the widow’s) husband have died after giving a daughter in marriage toa man sprung from a noble 
fumily, and that daughter, though virtuous, be not supported by her own husband, (for, according tu 
general practice, he is only bound to support his wife, if his father-in-law, with the yencrosity of his 
ancestors, allot food and apparel to that wife, and, means permitting, give land or the inke tor ber 
future maintenance ;) that daughter must, if possible, be supported by her mother: clse, how shall she 
subsist like an unprotected person, although she have a protector?) This very practice is also proper 
in respect of the daughter of her father-in-law ; for the dignity of her husband was raised bs such, act 
of her father-in-law (bestowing his daughter on a man of noble birth). The grand-daughter im the 
female line must, if possible, be likewise maintained; for she also is such as is a daughter : and 
persons of noble birth must give their female children in marriage to men born of noble families. Thi: 
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42. ‘To these and to the rest, Ict her give presents, and not to the family of Vyavastha- 
her own father, while such persons are forthcoming +: for the specific mention of 


paternal uncles and the rest would be superfluous.* 


43. With their consent, however, she may bestow gifts on the kindred of Vyavastha 


her own father and mother.* 
Thus Navrapa says: “ When the husband is deceased, his kin are the guardians of his child- SERGRIY 
less widow. In the disposal (k) and preservation of property, as well as in her maintenance, they are 
her L’shirara, lord. Bat if the husband's farmily be catmet, or contain no qnale, or be helpless, the kin 
of the widow's father are her guardians, if there be uo relations of her husband within the degree of 


a sapindal? VWB28, 29, 


practice, founded on the rank established by the mighty prince BannaLa Seva, has been adopted by 
great personages. Vhough not found on codes of law, if 1s noticed (in this place) to explam the (subsist- 
inv) practice. Tt should be caxiwmined by the auspicions (learned). Hence, either these women must be 
comprehended under the term females of the family,” or else the usage of contracting numerous 


miuriaves must be discontinned. Coleb. Dig. Vol. ELD. pp. 160, 464. 


* Coleb. Da. bha. Ch. XT. Sect. To paras. 63 & Gf. W. Da. Sang, p. 6G. Coleb. Dig. Vol. TTT. py, 
4583-464. Elb. In. pp. 73. -75. 


¥ From the above, it seems to be the opinion of Ji Mme cTAVA HANA and others that the widow could 
not, without the consent of those mentioned in the above text of Virrtiaspari, make a itt to any of her 
father’s fhnaly or to any other person, though it were but mo due proportion to the entire estate, and for 
the husband's spiritual benctit. | But modern lawvers have considered a eirt made by the widow of a sinall 
portion of her husband’s estate, for the benefit of his soul, to any Gueritorious) person, though it be with- 
out eoosent oof her husbands foley. vali lo on the ground that none of the sures or cormptlera has deelared 


se 


such eitts to come within the scope and intent of the term ‘waste or * unlawful? Phe judees alsa, in 
conformity with the eyarusthas of those lawyers, have upheld eifts of the class above deserived, 
The persons speciticd by Vriiaspeari and Ji MU TAVACHANA must, however, be held to be sueh as are 
preferable objects of gift for the spiritual benchit of the husband, jaasmuch as gifts made to such are 


productive of increased benefit. 


t There aro two readings of the first part of the seeond hemistich of the above raehana = 1. 
‘Viniyogertha rakshydsu? the disposal and preservation of property, and ET. > Vantyogatma rakshydsu? in 
the disposal (of property) and eare of herself. Colebrooke, at parse 88h, chapter L, Book TV. of his 
Digest, has, in the translation of the above cachana, adopted the second reading, and added ina note 
subjoined : * the preservation of wealth :avarions reading, in Book V., Chap. VEPE. But in the plice referred 
to, he says nothing about the vamnous readings. He only gives there the translation of JAGANNA TI's 
comment on some words of the cachana, referring for its translation to Book [V., Chap. 7, and oiitting 
(why, does not appear) a translation of JIMU TAVA IANA’S opinion as tothe meaning of the vachana, 
which opinion is quoted in| Vivddabhangarnava. The same learned writer, in lis translation of the 
Dadyabhdga, has adhered to the second reading; and Mr. Wynch, in his translition of the Dayahkramua- 
sangraha, has simply quoted Colebrooke's translation, though, singularly enough, in his edition of the 


Sanscrit version, Mr. Wyneh has adopted the first reading. I adopt the first reading, not only because 
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44. (k) “ In the disposal of property,” j. e. in gift or other alienation, sheis subject Vyavasiha 
to the control of her husband's kin, after his decease, and in default of sons. 


Others expound the (above) precept of N A’RADA as signifying, that the (nearest kinsman i in the) 
family of her husband has authority in the disposal of property, that is, in donation. She may give | 
a present to that person on whom the kinsman of her busband bids her confer’ one; she may be- 


stow that which he bids her give away. Viva dabhanga rnava. Sec—Coleb. Dig. vol. III. p.- 
462. _ 


The term ‘/’shwara” being used in the text of Na°rapa, a woman is’ pronounced 
subject to the control of (the nearest kinsman on) her husband's side, in respect of gift, which 
is an alienation. Modern lawyers do not concede to this opinion ; for the validity of a gift made 
by the owner should not be impugned while no special text pronounces it void. As for the 
declared subjection of women to the control (of the nearest kinsman,) when deprived of husband 
and son, i¢ does not thence appear that the gift made by her is void ; for the implied 
object (of the text) is only to show sin in not subjecting herself to the control of (kinsman 
on) the husband’s side. Viva dabhanga rnava, See Coleb.’ Dip. vol. Ill]. p. 464. 


Against the opinion here given, it may suffice to say, that neither RAGHUNANDANA, nor any 
one of the other modern compilers and commentators, has expressed or confirmed the doctrine 
alluded to by the author of Viva dabhanga rnava : on the contrary, all of them have pronounced 
opinions totally at variance with such a doctrine. The modern lawyers are said ae have declared 
that gifis and alienations by a widow (not sanctioned by law), are considered valid upon the grouud 
that @ transfer made by an owner cannot be impugned; but the authorof Viva dabhangu rnava, after quoting 
the text of Viva dachinta mani, has pronounced all such alienations to be void on the ground of being 
made by one who is not owner, nor competent to make such alienations: thus,—‘‘It 1s said in the 
Vivddachintamani: ‘As women are declared by positive texts to be incapable of giving away.or 
otherwise alicning immovable property bestowed on them by their husbands ; so are they incap- 
able of aliening the landed property of their lords.’ It appears from this incapacity and dependance, 
that the donation is void, being made by a person who is not the owner, nor cumpetent to do so 
Accordingly a woman is pronounced subject to the control of the kinsman of her husband in 
respect of gifts, i. e. alienation, as is apparent from the term J‘shwara, lord, in the text of NA RADA.” 
‘Thus the new doctrine broached by the said author is rebutted even by himsclf. Manu dectares 
the alienation of property by one who is not the owner to be as not maddy e. altogether void ; and 
Na’rapa and Katya’ yana direct the judge to stay it as an invalid act,—thus: “*A gift or sale 
as not made by one whg is not the owner, must, by a settled rule, be considered, in judicial proceed- 
ings, made.”’ (Mang. Ch. VIII. v. 199). ‘* Let the judge declare void a sale, gift, or pledge unauthorised 
by the owner.” Na Rap, and Ka tva yana (See ( Mita kshara’ and Vivadachintamani). The (modern) 


I find it in some , parts of Viva dabhanga’rnava, the original of Colebrook’s Digest, and in all the editious 
of Da’ yabha‘ga and Da yakramasangraha, especially the copy of Da yabha'ga edited bythe present pro- 

fessor of the Hindu Jaw in the Government Sanscrit College, who, I know, has spared neither time nor 

pains to restore the text, and whose superior competency for the task can not but be acknowledged, but 
silso because the first reading expresses what is gencrally held to be the truce intent of the law. 
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pandits have, almost ‘unanimously, been opposed to the new doctrine; and in conformity with their 
vydvasthas the courts of justice have declared gifts, &c. nade by widows (unauthorised by the 
Shastra) to be invalid. A very few pandits have given their assent to the contrary doctrine ; but 
they have not been in any degrce followed. Further, Ji’mu “TAYA HANA-and the others, by laying 
down: ‘Ifunable to subsist otherwise, she is authorised to mortgage the property ; or, if still 
unable, she may also sell it ; for, the same reason is equally applicable. . In like manner, even a gift 
or other alicnation is permitted for performance of acts beneficial to the husband in the next word 
In the disposal of property by gift or otherwise, she is subject to the control of her husband’s 
family, after his decease and in default of sons,” designates the causes for which, and persons with 
whose permission, she may aliene her husband’s property. And then by laying down : “© [Let not 
women on any account make waste of their husband’s property. By ‘ waste’ here is intended 
expenditure not useful or beneficial to the (late) owner of the property,” they prohibit the disposal 
of the husband's property for any other Purpose whatever. _Yhe author of Viva dabhanga rnava 
basing his agrecment on the texts of Mahabharata and Katya “YANA, thus concludes: ‘* Whence it 


fully appears, that her disposal of if at pleasure, otherwise than by the simple use of.it, or by 


donation for the benefit of her lord, is invalid.” (see V.D. P.63). It is surely therefore beyond the 
ingenuity of the modern la-vyers to controvert a doctrine so conclusively laid down 


Lhe ownership or absolute power of Hindu women, (in the inherited property,) is denied not only 
by the natives learned in the Hindu law, but, also by th 


foreigners who have studied that law 
and written treatises thereon. 


Sir William Macnaghten, in his opinion contained in the paper delivered 


by his father Sir Francis Macnaghten, a judge of the Supreme Court, to the chief justice of that 


Court, has declared the gift or other alienation made by a woman (of the property she inherited) 
to be void ab initio, on the principle of the same being made wmithout ownership. 

has been quoted in full at pages 85 and 87 of this book. A_ similar doctrine of Ja ganna Pha has 
been well combatted by Colebrooke. See Fiast’s judgment in the case of Kashi Nath Bas&k and 


another versus Hlara Sundart Dasi and Kamalmani D§4si, quoted in this book. 
Treatise on Inheritance, has drawn 


This opinion 


Elberling, in his 
up aw very good summary of the texts which 
widow's succession, thus :—‘‘ Her sex as well 
to destruction without benefit to the deceased. 
Ist. 


respect the 
as her worldly inexperience exposes the property 
To protect these different interests the Jaw provides : 
That the widow shall only have the use of the property ; 2ndly. that her husband's 
kindred shall be her guardians; and 3rdly. that the next of kin to the husband shall take his 
property after her death. The enjoyment of the property is given her upon two conditions ; 
1.—that she remains chaste; and 2.—that she does not muke wast4® Generally, she cannot 
make gifts, or sell or mortgage the property, because after her death the property is to go to 


the next heir of her husband; but when a sale or mortgage becomes necessary for any indispe nsable 
duty, religious or secular, or for her maintenance, it is valid, because dutics must beperformed, 
and she has a right to her maintenance from the property; and whencver gifts 
property is sold or mortgaged, for the spiritual behefit of her husband, it is valid, because the 
heir takes the wealth for that purpose, and not for his own benefit. As the spiritual benefit of the 
deceased and his ancestors is promoted not only.by the funeral oblations nffMe by her, but also by the 
rites performed by his relatives in which he becomes a partaker, she is directed to make presents to the 
paternal uncles and other relatives of .the deceased in proportion to her wealth for the sake of his funeral 
rites. The payment of his debts is amoral as well as a legal duty; and the marriage of an unmarried 


daughter is a ‘moral duty; which after his death, devolves upon his wife ; whatever is done necessarily 
tor these purposcs is consequently valid. The validity of a gift, 
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a mortgage, or a sale, must therefore 


992 gl -wefae 1 


Se ta winfronte ay 6 zastante AAs Sas) Sap Sata feats croenhe cataus: ufes: away aT; 
Stel aisa Anatrw wets wet, aBasey sits iteenes atei Satara Stel farm at ca wie 
Fara Sta ai wae con sizi Beals starfane fae fau facaoal efarw Sara! wiatfe faaca ast afs- 
AcwWaA Kila farata waew stoma atetza faws oB cx ca afeaia wriatz Shara A—SHAgtAzA ATH ANT 
aN cates ates evatitg Soreta ate i oret fre forsrcwe atstewa steal ale few act we Ti SA STA Stet. 
CS ANS cota Basin ate, War nasatanfsnicwasa wants far wri Sera sizi wfawi xufes favaies v- 
fezrn ata sacs Fa. Seti cacey afestfant etca saa weoizta sfarare cean Stata wy coineny, 
wmgaz ufestativatafar foeger ata ofaca sosfweuratacsteran arya cata SBS witw ai 7. 
99, 918 ‘8 2@ 1 
Sti> SCiwifas atferl camzt watz Sze- SUS SE Wan weal wo cotiaathyat wal 
crtrdife ca eae al afacoa qs s¥eie wh acaifs questa wrergaitzy ~- 
cae Bc Stata mia GcABrseq{raqragnttz tea wn conway ses who SAtei awwaia 
afaca | Bazi wate oregtal ciregl mtBcsra ATTACH ASICS | | 

S4i yizice ata fees afi aps etuifecna, Sa | VOT THISR ATSSPSR, SIAC PATI Boy 
SmAty Mela Statcs otal Boy cwa—cazy cwaraire cep~—woaiaMt waqgte | 
ZIAtS Mii - a 

Stzl BtAIS afeuitaa— cq aw ates atis- SuRTZ Alta wi-—* ‘atol We aAfepmise, Be 1 
aps, farssicdi7e Sx ate, SiBiSecica ge r_q- CALMOTIHSS | SHAY SH? ZEtAts Mq- 
CATS a6, It (c@ee) WTS le afaai aifweer, 8 qe |! atiwarsrt DATA a» WaCcHs| CRWMTAAS | f- 
foul yaad afacr fafa nasa ea aay fautlaaet aife, fexraeateais aire” (1 
FRearacatfars Gey 

Tiel 2 SE] Paraies HSS Sratfarsa, azz UH TH PSSAR CMT, UHVS AYE AAVRS?| 
Wal 2° MBs AAs cowl sfaceaq, cHBr zy SAS ATCSCHAR afsmiaaqerywal | winsgife 
afer ifs strata uiftececwas | wineeifwas ts fet 
7a TS | 

sta afyatia eeca ysouagifng athe st- | 
ical aba ear | fa. wi Sl. aT. zw! | 


Spins we estiar Sem, «ae wa Seferay casaisay wtcecaa 
WS 9 WAATS AA! | a 

ort 1 a abe wistwa eBc5 vas etal siastrena sia feel asta sto! fawa oF 
Viera Bea, oF2 SLte AS SMANSgel wets! ofA wit ete BW, oF Gine VS ( Aw ) 
qeaa SarifusiMact ete aq! a8 aaa oH faR sit cottafanl a alee aaa afta ahacer 
cr Swiysifady atari mca & faual aifra Stuga ties zifta Gira PenRet SIA BISIcs 
witafacars | @ uiaricg fafts eucq & ofa seating ortacey oe Grasianicd we az l ars 
Barna fg aia fag fear - | 

Sox fe vfxfre UM wa tai zezice corel ata ones caiva al; fee wits otaceifee 
Sriataicdt faacrg sy strata wie faa; stad. aint wrastatiracs farts aicg cy BAS 
IS Wea vs rifsaua wawtlaa cating aface, seth cn atina BSratatcd sfaacua ay- 
ste wit afacs otica, eae otal we eee a ata sige afera Pex Sa wrifeca fore frater- 
BA, 3¢ ATA sero wher | cys. fa. F- AU. 2, Dil. bh, TAMA OF, (FF. 288, ASE) | 


‘aig | qargifan Waqics Stor Se anygyy faay sal wifes & sala ge aacs ata Afa- 
CAs, ons waety & wa ~tala @ faa fo a ? | | 

Seal wifaa ward sgeareatiand faye weettatgertca cx fear ate aterice Stal ait 
Sal acy wiete ~MTDS wafs fea ge calfeace feateices, Sea # wra aia, cacas “xifors 
fart eB cx faqat tal Bai atasslaa cifea wa cottrts afacs | ok Berg Atrett @ ata 2 
wiuaicga asters | fare afew, » FS ovr ater, case. fe a BH. >, AB WeAal 
oe (CF. By) | 


eat featcae nfs i fa. wl. St. SP. ao | 


VYAVASTHA’-DARPANA 113 


be determined by its peculiar circumstances. In the disposal of property by gift or otherwise, the widow 
is subject to the control of her husband’s family, and the only general rale laid down by the law is: “ Let 
not a wile make waste of her husband’s property ;’? and by ‘ waste’ is meant expences unproductive of 
benefit to the owner of the property. Gifts to her own family do not of course produce any Buch bencfit, 
unless they should come within the general nature of alms, and are therefore invalid if made without the 
consent of her husband’s kindred. A widow is to reside in her husband’s family, vet as she forfeits her 
rocht to the property only by not remaining chaste, or by making waste, the mere residing with her own 
fanily cannot eause a forfeiture of her right to the enjoyment of the property, if it is mot done for un- 
chaste purposes.’ pp. 73—-75. 

She whose husband is deceascd should support, in proportion to her ability, the same persons, and 
do the same acts, in the same qnanner in whieh her husband, when living, supported those persons, and did 
those acts. gut itis not absolutely necessary that she should fulfil the same voluntary offices which her 
husband did, such as supportine Brahkmanas resident in the sume town and the Hike. his is deduced 


from the term “ unprotected persons. Coleb. Die. Vol. ILL. p. (Ol). 


Whatever the husband had promised to give to a person, the same, after his death, should be given 
by the widow to the same person, as that also is a debt (of her husbayd). 

So says Tacktrac SA prouusy wade tn words, but not performed in deed, is a debt (of couselence ) 
both m this workt and the nest. ble who gives not what he has promised, and he who takes what he has 
viven, siahks to various regions of torment, and springs awain to birth from the womb of some brute 
animal.’ 

Whatever GQvas) most desirable in the world, whatever was eagerly sought for by her husband, that 
khowld be viven to some meritorious man, by the widow, anxious to gratily her husband. Syarité cited 
in Dayatatira, AC. 

Vhe inference is the same when any other succecds (to the estate of the deceused). See Coleb. Diz. 
Vol. LIL. p. ft. 

Leyatl opinions delivered in, and admitted by, Courts of Judicature, and examined 
and approved of by Stir Welliam Alacnaghten. 

Q. A person of the Brahminieal class, having separated himself from his brothers, while living 
apart from them, acquired thirty-one bigh&as and eleven kath4s of rent-free land, and by succession to 
his son, he beeame proprietor of sixty-three bigh4is and seven kathas of the same deseription of landed 
property which the son had obtained by gift. Having enjoyed these estates for some time, he died, 
leaving a widow, who succecded him ; and she, while her husband's brother's sous were living, made a gift 
of a portion of the landed estate to her own brother, She mentioned in the deed of gift, that the land 
was bestowed for the spiritual bencfit of jher late husband. In this ease, is the eift lewal ? 

R. It does not appear from the question what quantity of the land was viven ; but the cift of a 
small part only of the estate, for the spiritual welfare of her deceased hushand 4s legal; because, although 
it is laid down in the Daydbhaga and other books of Jaw, that the widow of a deceased man who left mo 
male issue, may only enjoy his: property until her death, she is entitled to make a gift, of a smalk part 
of it for the benctit of her husband, which, rf she do, the gift should be upheld as legal. Zillah Dinage- 
pore, April 15th, IS20. Macn. H. Lb. Vol. TT. Ch. &, Case 37, pp. 244, 215. 

Q. On the death of the original proprictor, lis widow made a gift of lis entire property to her two 
grandsona, while their mother, that is the daughter, was living. In this case,is the gift binding and youd? 

R. Supposing the widow, during the life-time of her daughter, to have made a gift of the whole 
property of her husband which devolved on her at his death by law of inheritance, without the express 
consent of her daughter, to her two grandsons, the gift is illegal, as it isa settled rule that the widow has 
only the right to enjoy her husband's property with moderation until her death. This 1s consonant to 
the doctrines cited in the Daydbhaga and other law tracts. Zillah Nuddea, Sth March 1826. 0 Maen. 
H.W. Vol. If. Ch. 1, Section. 3, Case 8, p. £8. C 
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A widow, succeeding to the possession of property, whether in right of her husband or adopted son, 
is not at liberty to give it to the son of her one daughter, or to settle it to one heir, while there was 
another daughter capable of bearing a son and there was a possibility that a co-heir might be subsequently 
born. Such gift was pronounced void, and it was determined that, on the decease of the widow, her two 
daughters (both having male issue at the time) were entitled to equal shares of the estate, as the legal 
heirs. Musst. Bijoya Debi versus Musst. Annaptrnda Debi, 26th september 1806, 8. 1. A. Rep. Vol. 1, 
p. 162. 

Rani Shirnomani sued A‘nanda 41 Khan to recover from him the zemindary of purguonahs Midna- 
pore, &e. setting forth in her plaint, that the defendant who was her servant had imposed upon her a hebah- 
namah, or decd of gift, as a mohkldradmah, or power of attorney, which she had intended to execute; that 
under this Achbahadmah, thus fraudulently obtained, the defendant had caused her (plaintiff's) zemindary 
to be entered in the public records in his own naine, had entered into envagements for the public revenue 


and reevived possession from the collector. 


The defendant stated, in answer, that the Rant (plaintiff) hyd exeented the hebahndmah in question 
with a full knowledge of its contents, aud had repeatedly acknowledged it to the collector, who had in conse- 
quenee put the defendant in possession ; and that she way now induced by the arts of those about her, to 
set up this clana. The hebahudmah purported to make over to the defendant her zeinindarv and house 
hold property, without any reservation or provision for her own support. It bore date the 80th of June 
TSOO, and was registered in’ the Zillah Court on the 31st July following. The zeinindary in dispute had 
devolved to the Rani or the death of her husband, Ajit Singh, which oceurred in 1756. In the vear Ls00, 
when the above deed jiad been executed, the landed property of the Rani was under the superintendenee of 
the Court of Wards, as tie estate of a disqualified zemindar. The pandit of the Provincial Court, in an- 
swer to areference made to dum by the Senior Judge, delivered a cyarasthd declaring “ that if Rani 
Shirnomani had made a gilt of the estate, which devolved to her, on the death of her hnsband, without 


the consent ef the surviving heirs of the husband, such gift was invalid.’ Subsequent to the delivery of 


this eyvasthé (the apellant) Ananda Lal tiled a daddévé, or deed of relinquishment., bearing the siznatures 
of Balabhahra Bhiny§ fAdh4 Gobinda Bhtinyd, and Kuehil, inaternal first cousins of the deceased Raja: 
This deed purported tiat the subseribing parties had, at the time of the execution of the Aebahnamah, 
acquiesced in it; that hey now did so and renounced all claim to the estate. No other proof of the consent 
of the heirs of Ajit Sagh was offered by the appellant. The Senior Judge of the Provincial Court, on the 
eround that the deedof gift executed by the Rani not having been exceuted with the consent of all the 
heirs of Ajit Singh suviving at the time, was void and of no effect, passed a decree, adjudging that the 
estate in dispute shold be placed under the enstody of the Court of Wards for the benefit of the Rani, 
that the defendant hhould account for the net proceeds of the estate from the date of the Ranis 
plaint. Mohan Lalaving sueceeded to the rights of his brother A‘nanda Lal, who demised while the suit 
was pending before he Provincial Court, preferred an appeal from the above deerce to the Sudder Dewanny 
Adawlut. It was ainitted by the appellant, that when the hebahadmah was executed, there were living 
five maternal first casins of the 4aja Ajit Singh. Four persons now came forward, calling themselves remh- 
tions and heirs of Rya Ajit Singh rvy. Shyamaénada Mahfpatra and Gajraj who stated themselves to be de- 
seended in the direcline froin Lakkhyan Singh, the great grandsive of the great grandfather of Ajit Singn ; 

and Rip Charn Maapatra and Ramecharan Mah4patra, who stated themselves to be deseended from a hro- 

ther of Lakkhyanand who had presented a petition to the Zillah Judge, praying that Nami Shiroman 

might be prevente from making a donation of her estate to the injury of the legal heirs, whieh she was then 

about to do,inflnneed by the frand and intimidation of A‘nanda L4l. The respondent gave ma list of 
twenty-nine pers@, included in the genealogical table exhibited by her, as sagofra, or paternal kinsmen 

of Ajit Singh, at stated to be then alive. The only evidence adduced by the appellant in support of his 

claim was the afobaid Jdddv7. One of the persons executing the Jdéddvi positively denied all knowledge 

of the documentind others pleaded ignorance of its contents and duress. 
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The. - gudder Court was satisfied from the opinion of their law officers i in this and several athe cases, 
from the authorities -quoted by them, and the rules laid down in the Da ‘yabha’ ga (a work of the first 
authority in the Bengal system of Jaw,) that the consent of the husband’s paternal kindred, as being the 
legal guardians and advisers of the widow (though not in all cases the nearest heirs,) is necessary 
(except under certain special circumstances) to the validity of an alienation by the widow (even with 
the consent of the husband’s maternal kindred) of any part of the estate devolving to her, on her 
husband’s death. But it appeared in this case that the deed of gift executed by the respondent in 
favour of Ananda L4l Kh4n, had been not only without the consent of her husband’s paternal kindred, 
but in opposition ‘to their remonstrances ; that there was no sufficient motive for any gift such as the 
Hindu law requires in such cases, and that therefore the deed (of gift) under which the appellant claimed 
to hold the zemindary was void abéinitio. Under these circumstances, the Court, without taking 
evidence ‘ respecting the authénticity of the deed of relinquishment exhibited, passed a decree, affirming 
the decision of the Provincial Court, and dismissing the appeal with costs. S3lst August 1812. Mohan 
Lal Khan, appellant, versus Rani Shiromani, respondent. S. D. A. R, vol. II. p. 32. 

The greater part of the Vy&vasthé delivered in this case js, 1st.—On the death of the widow, the 
survivors,being the sons of the Raj&’s mother’s brothers, the descendants of Lakkhyan Singh (the great 
grandsire of the great grandfather of Raja Ajit Singh), and the descendants of Lakkhyan Singh’s brother, 
the sons of his mother’s brothers, will be legal heirs, in default of nearer kinsmen ; and if the deed - of gift 
executed by the Rani be invalid, they will be entitled to succeed to the zemindary left by Ajit Singh. 
2nd.—Although the respondent (the widow,) with full information and free will, may have signed the 
deed of gift, and in pursuance of that deed, A “nanda Lalghe donee,-may have obtained possession of the 
pr operty given, and although the sons of the maternal uncles of Raj& Ajit Singh (who, after the Rani’s 
death, will be entitled to succeed to the estate of her husband) may have voluntarily executed the deed 
of relinquishment exhibited by the appellant, still the donation specified in the.deed of gift is contrary 
to law, and is not valid ; because the consent of two of the Raja’s maternal uncle’s sons does not 
appear to have been obtained ; because the deed of gift does not bear the attestation of those heirs who 
are alleged to have subscribed the deed of relinquishment ; because a moiety (or a portion) is not reserved 
for the obsequies of the deceased proprietor, as the law requires ; because a gift of the whole landed 
estate and -houschold effects’ is contrary to legal usage, which authorises only suitable gifts in proportion 
to the wealth of the party ; and because the deed of gift does not- contain the permission of the Raja's 
paternal kindred, who were then and are still living. They who have voluntarily signed the deed of 
relinquishment, cannot legally claim in opposition thereto ; but they who have been compelled, are not 
bound by it. Srd.—As the gift specified in the hebana ‘mah for the whole landed estate and household 
effects is not legal, the assent of the heirs of Raja Ajit Singh thereto is of no avail. 


In an opinion delivered by the Pandits in the case of Riipcharn Mahapatra versus Ananda Lal 


Kh4n abovementioned, it was expressly stated that, if the R&nt’s gift to the latter was not sanctioned 
by her husband's family, it is utterly null and void ; that what has been so given must be considered as 
not given ; and a the restoration of property held under a void gift should be enforced by the ruling 
power. 
No. CXXIV.—lirw Avavst 1819. 
Késht Nath Basdk and another v. Hara Sundart Dast and Kamal Mani Dasi. 
Judgment of East, C. J. —— This cause was heard before the Court on the 5th December 1814, 
when the Court, amongst, other things, decreed that Bishwa N&th Bas&k (the succession to whose 
property was in litigation in the suit), having died without issue, the defendant, Hara Sundari Dasi, as 
his widow, was, by the Hindu law, entitled to an interest for her life in the whole of his immovable or 
real estate, and to an absolute interest in the whole of his movable or personal estate, and directing an 
account of the personal estate. There were subsequent proceedings upon a re-hearing and upon a 
supplemental bill filed, for the purpose of establishing certain testamentary papers, the proof of which 
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failed altogether ; and upon “the acopunt taken« before the Master, the personal egtate of Bishwa N&th 
Baaak waa, on the 7th November 1815, reported by him to amount to Rs. 27 4,700, in Cotupany’s securities 
at gix per cent, together with some other personal estate of small ayiount. On whieh.an order was made 
on the Sth April 1816 for transferring those sums to the account of Hara Sundari, and a final decree passed. 

A bill of review has been filed (on the 9th September, 1818), .assigning for error in the, interlocutory 
decree of the 5th December 1814, that Hara Sundar, the widow of Bishwa Néth Bashk, is not, by the 
Hiindu law, entitled, as declared by that decree, ‘‘ to an absolute interest in the whole of his movable or 
personal estate, or any part thereof, nor to any interest in the same, other than for the term of her 
natural life, subject to the several powers, restrictions, and qualifications, in and by the Hindu law in sueh 
case ordained and provided.” Other errors are assigned in the decree of the 8th April 1816; that as 
Hara Sundari Dasi is a childless widow ofa Hindu, and incapable again of contracting wedlock, and 
the complainants are the next legal heirs and representatives of her deceased husband, Bishwa N4&th 
Basak, ‘and, as such, entitled to the whole of his estates and property on her deceasc, the Company’s 
securities and cash, standing in the books of the Accountant-Geneéral to the credit of Bishwa N&th 
Bas&k, ought not to have been decreed to be transferred generally to her credit, but only in trust for her, 
or for her use and enjoyment, during hcr natural life, subject to such powers, restrictions, and qualifica- 
tions, as are by-the Hindu law provided. And also for that it is not ordered by either of the said 
decrees that Hara Sundari D&si should abide or reside with and under the care, protection, and guardian- 
ship of the complainants, who, as surviving brothers of Bishwa N&th Bas&k, are alone entitled, by the 
Hindu law, to the care, guardianship, and protection, of his widow. 


Upon the last ground oferror the Pandits have uniformly answered that the widow was not bound 
to live*with her husband’s relatives. If a widow, from any other cause than for unchaste purposes, cease 
to reside in her husband’s family, and take up her abode in the family of her parents, her right would 
not be forfeited. Here there was a good cause at the time; viz. the extreme youth of the wife, and no 
pretence was made of the prohibited cause. 

The great question which has been raised is, whether the widow takes the personal estate devolving 
on her at the death ofher husband, absolutely. I shall consider 

lst.—-What right the husband had over his real and personal estate. 


' @ndly.— What intérest the widow takes in either by devolution, on his death without male issue, 
according to the text writers on the Hindu law, and other Hindu authorities, either native or British. 

Srdly.——-How far the decisions which have taken place in this Court have decided the question, 

It seems to be clear, from the Da yabha ga, that a Hindw may dispose of his self-acquired property, 
whether real or personal, as hé pleases. And although, in partition of ancestral property between a 
father and his sons, he is limited tg take a double, or two shares ; yet in some passages C of Da yabha , ga) 
it seems to be admitted that “ hé is competent to sell, give, or abandon the property.” In the case of 
NimAi ‘Charan Mallik in this Court, in 1807 er 1808, Mr. Compton stated that it was Sonsidered: that 
‘* though a Hindu could not properly dispose of patrimonjal estate without the consent ofhis sons, yet if 
he do, the disposition is valid.’ 

The Pandits in this case (in which, they differed from five of their brethren), declared that a 
gift of money or other movable property made by the widow other than such as is allowed by law, 
is invalid, and may be recovered bick, no€ only by the néxt heir, but by herself, and in which they 


differed from the Sudder pemettee who thought the gift valid as against herself, though not against the 
next heir. i 


a 
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over the immovables beyond a moderate and frugal enjoyment of. them. After her death, the estate, 
which she enjoyed frugally during her life time, shall pass to the heirs of her husband.” Mr. Cole- 
brooke, in his letter of the 27th of February 1812, addressed to Mr. Harington upon the subject of Bhaiy& 
‘Jh&’s case, then in judgment, says that this doctrine, which he considered to be that of the Mithil& 
school, is no doubt at variance with the doctrine of the Bengal school, which controls the widow cven 
in the disposal of personal property.” And Mr. Harington, in his MS. judgment in the case before 
referred to, only states “ that the Ratna kara and Chinta’mani are unquestionably works of the highest 


authority in Tirhoot ;”’ thereby seeming to admit of a different doctrine in Bengal, as affirmed by Mr. 
Colebrooke. , 


It further appears to be the general understanding of the persons acting in, or connected 
with, that. Court, that the widow takes, in Bengal, the same estate, with the same power of disposition 
over it, in the personalty asin the realty, devolving to her by the death of her husband without sons ; 
and that this has always been considered to be the rule in that Court. The same opinion was communi- 
cated by the two Pandits of that Court, who agreed in all points with our Pandits, except as to the 
invalidity of a gift of movable or immovable property by the widow, as ayainst herself. ‘The gencral 
doctrine of all these Pandits (with the exception I haye mentioned) is to be found in the answer given by 
the Court Pandits upon the argument of this case*. hey rest their doctrine upon the authority of the 
DaYyabha ga and Da ‘yatatwa, as overruling, in Bengal, the authority of the Ratna kara and the Chinta mani, 
not denying the guthority of these last mentioned books when uncontradicted or uncensured by the 
former ; but affirming that the Ratna“kara and Chinta’mani are contradicted and overruled by the 
Da yabha’ga and Da yatatwa upon the point in judgment ; which latter books, they affirm, give only a 
life interest to the widow in both the real and personal estate, with the power of disposition as to both 
for the benefit of her husband’s soul, observing moderation, but without authority to dispose of either for 


worldly purposes, unconnected with religious purposes, without the consent of her deceased husband's 
kinsmen. 


The five Pandits, who were opposed to the others, affirm the authority of the Ratna kara and 
Chinta mani in giving to the widow an independent authority over the movable part of her husband's 
estate, though not over the fixed property other than for her hfe ; and they deny that this doctrine is 
contradicted, or declared inadmissible, by the Da’ yabha ga or Da-yatatwa, in neither of which latter, they 
say, is the subject particularly noticed ; and they contend that, by these last mentioned authorities, the 
donation of the property by the widow is valid, though they admit that the donor incurs moral guilt by it. 


This narrowsthe inquiry to this point, viz. whether the Da’ yabha‘ga (which is admitted by all to be 
the ruling authority for Beng‘’al) does invalidate the disposal of personal property by the widow at her 
pleasure (in which case it could not properly be decrced to her absolutely), or whether she has the 
absolute right of disposition over it by law, however she may incur religious or moral guilt by such 
disposition for worldly purposes of her own. She may, in genera), dispose of stri‘dhana as she pleases, 
except immovable property given her by her husband, in which she has only a life interest, and upon her 
death it descends to his heirs, and not to her own paternal heirs ; and except immovable property, 
given to her by her own parents in her maiden state, which always goes to her brother if she die without 


issue. (D&. bh&. Ch. IV. Sec. IIT. para. 12). 

In Jagann&tha’s Digest (3 Coleb. Dig. 457—-466,) an opinion is. advanced, that ‘though a widow 
is prohibited from conveying away immovable property by her own voluntary act, and for purposes of 
her own,. yet the donation may be valid.” It must have been against this doctrine that Mr. Colebrooke, 
in the letfers referred to touching this subject, states, that ‘‘ it appears, on inquiry and research, not to 
have been sanctioned by any previous author of note, nor, as is believed, by any writer whomsoever-. 
It is, on the contrary, in opposition to the whole current of authorities, both in and out of Bengal.” 
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* Tho doctrine aforesaid has been published in Sir Erancis Managhten’ Ss Considerations on the Hindu Law, and quoted 
in the phone judgment of the ‘Privy Council. E 5 
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Mr. Colebrooke, in combatting Jagannétha’s illustration ‘‘ that the gift by a widow should not be 
held ‘void, while that made by a daughter, before whom she is a preferable heir, is valid,’’ observes, that 
“ according to Ji’mu’ta Va nana’s doctrine, which extends the restrictions to daughters and mothers, as 
well as to wives, the daughter ie precluded from giving away an estate which comes to her from her 


father, and the mother, one which comes to her from her sons. It has actually been adjudged by the 
Sudder Dewanny Adawlut in the case of a mother.’’ 


In order, therefore, to- avoid gross inconsistencies and contradictions, and yet: to reconcile these 
doctrines with each other, I can find no better way than to consider her as having the entire right of 
property vested in her, both in the movable and immovable estate; for there is no distinction between 
them taken in the books in respect of the husband’s estate devolving upon her as heir, as there is in 
the case of male succession to ancestral property, and as there is, also, in respect of real property given 
to her by her husband in his life time, which she is declared incapable of alienating from his heirs, as 
she may alien the personal property so given. But that’ she is legally prohibited from wasting the 


property so vested in her, and cannot make away with ‘it except for certain allowable and declared 
purposes, without the consent of her husbands’s next male heir ; and further, considering that, even in 


the use and enjoyment of the property so vested, she is religiously and morally enjoined to use moder- 
ation, and to take the advice of her husband’s kindred in her manner of living, but is 


under no legal 
disability if she do not take or follow such advice. 


¢ 


It is not alleged that there was any decision on the point before the Karfarm4 


ease, which was 
decreed by this Court 


in November 1812, thé form of decrees before that having been to decree to the 
widow the movable and immovable property of her husband generally, without distinguishing between 
phe two, or stating the quantity of the estate decreed in either 
realty was decreed to the widow for hfe, 


: that was the first cause in which the 


) and the personalty absolutely. The complainants I’shwar 
Chandra Ka4rfarm& and Nard4yani Dasi filed their bill for an account and partition against Gobinda 
Chandra K/ rfarma and others ; 


; and in that case Ram Mani who was the widow of Sarat Chandra, was, 
upon the partition, 


decreed entitled tot wo shares, one in her own right as widow and another as heir 


of her son, who had died after his fathers : and she was decreed a life estate in the realty, and an absolute 


in the personalty, as in the present decree. This decision is stated to have been made upon great con- 


sideration, after much argument, and in conformity with the opinion of the Court Pandits ; ‘and at first 
sight it appears as if this Court had expressly adopted the doctrine of the Ratna kara and the Chinta’ mani 
as applicable directly to Bengal. But the distinction which has been taken, that that was a case of partition, 


and not of simple succession, supported as that distinction is by the opinion of our own Pandits, which 


would reconcile that decree with the opinion of Mr. Colebrooke, and with the opinion of the Sudder 
Dewanny Pandits, upon the doctrine of the widow's succession, has induced me, after much hesitation 
and anxious investigation, to conclude that the Court decided the K&rfarm4’s case upon the ground of 


partition, and not of simple succession. One of the two Pandits who advised the Court in that case 


is still in his office; and, to questions put to them upon this point, they have both answered thus : 

6th. Q. Isthcere any difference in the quantity of interest which a woman takes in property by 
partition with sons, and that which she takes by the death of her husband without issue ? 

They first answered; ‘‘ There is no difference in the interest-so taken.” But they immediately 
afterwards corrected themselves, and stated thus :— : 


A. ‘* There are different opinions on this subject. . Some Pandits affirm that property obtained by 


a woman sharing with her sons is to be considered as strié dhana, suparate female property, as her own, over 
which she has perfect uncontrolled authority. ‘There are opinions both ways. We are of opinion that 


the most eligible mode would be to consider it sire ‘dhana, it being more in the nature of a gift than what 
she succeeds to in her own right.”’ 
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* ‘The Court Pandits indecd, in their answer to the seventh question, seem to put : mov able ‘and jimimoy able property 
upon ‘the same footing,—and for my part, so far asin widow is concerned, TI have been unable to trace any distinction 
between them in the Hindu law. I took great pnina to como at the best information which was attainable, during the time 
" we were considcring this question after having examined the Pandits in court ; and I was satisfied at last, that in the 


case of a widow, there is not any distinction made by the Hindu law, between movable and immovable property in her 
hands. Macn, Cons, H. tL. p. 18 
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7th. Q. Does this answer apply equally to movable and immovable property ? 

‘hey first answered, “It applies equally to both movable and immovable property.” But then 
they added; ‘‘Fixed property given by a husband to a wife is not alienable by her.’’ Now if the estate 
which a woman receives on partition, either as a widow or as a mother, is to be considered as in the 
nature Of Stridhana, it has been already shewn that she takes it absolutely, but cannot alien the real 
estate, though given to her by her husband in his lifetime, but that after her death it shall go to his 
heirs: a fortiori, therefore, she could not alien his real property, which simply devolved upon her at his 
death. The Karfarma’s case has decided that the estate, which both a widow and a mother takes in the 
property of her husband on partition, follows the rule which is expressly given by the Dayabha ga as to 
Stri’dhana, namely, that she takes the personalty absolutely, but the realty only for life. The dceision of 
the Sudder Dewanny Adawlut in Bhaiy& Jh4’s ease took place very recently, before the decision of this 
Court in the Karfarm4’s case ; and it is not improbable that the recollection of the two decisions (by both 
of which the personalty was given to the widow absolutely, and the realty for life only) might be blended 
together, so as to leave an impression upon the minds of those who heard of them at that time that the 
doctrine of: Ratna’kara and the Chinta’ mani was applied generally to Bengal. But when it is now 
ascertained that the oye decision was made in respect of lands in Tirhoot, where those books give the 
rule ; ard that the other was made in a case of partition, where the Da yabha ga gives the same result, 
though by a different rule ; the variant ¢onclusions in the different cases will not be inconsistent, nor the 
doctrine of the two courts- contradictory. ; 

The next ‘case, that of Shib Chandra Basu (Bose) versus Guru Pras&d Basu and others, decreed finally 
on the 7th August 1813, was also a case of partition,*® and is therefore capable of receiving the same answer. 
To the two other cases which here occurred, the one of Srimati Jagamohini Dasi widow of Madan 
Mohan Gupta versus Ram Mohan Gupta, decreed on the 28rd June 1814, and the other of Jupada Raur, 
rersus Jagan Nath Thakur, decreed on the 7th February 1816, the same answer cannot be given. But 
those cases passed without argument at the bar, upon a full understanding that the point had been 
before expressly decided by this Court, upon the misunderstanding, as it now appears, of the Karfarm4&'s 
case, or the misblending and misrecollection of that with Bhaiy& Jha’s case. 

The result, then, of the whole is this, that unless the authority of the Ratnd kara and Mister ina are 
to give the rule on the point in judgment in Bengal, the decree in its present form is erroneous, and it. 
appears, by the general opinion of the Pandits of the Sudder Dewanny Adawlut, and of our own, 
supported by the authority of Mr.-Colebrooke, and in effect by the decisions in the Sudder Dewanny 
Adawlut, in Bhaiyé Jh&’s case, and other cases, where the doctrine of those books has been applicd to 
cases on the specific ground of their arising in Tirhoot, that the.same doctrine does not apply to Bengal, 
being in opposition to the doctrine of the Da yabha ga, which is the ruling authority in the province, and 
it seems that, by the Dd yabha ga, no distinction is taken between the realty and personalty as to the 
quantum of the widow’s estate, but the whole appears to be given to her absolutely for some purposes, 
though restricted in her disposition as to others ; and therefore she takes more than a life estate in the 
realty for those allowed purposes, and less than an absolute estate in the personalty for other and different 
purposes ; and if thts be so, the decree cannot be supported in its present form. But at present it is 
sufficient to overrule the demurrer, without specifying the particular form in which the decree may 
ultimately be drawn up. . 

The decree passed after this, is to be found in the following judgment of the Privy Council, q. v. 

Note by Sir. E. H. East.—There was n appeal against this decree ; and, seon after it was 
pronounced, an application was made to the court to direct the payment over to the widow of the whole 
of the personal estate in the hands of the Master, together with the accumulation of interest. 

This, however, was opposed by the next male heir K&shi Nath Bas&k and by Kamal Mani. 


* See Macn. Cons. ‘H. L., p. 69. 
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The Court, after ineffectual endeavours to adjust matters equitably between the parties, made an 
order for the payment to her of the interest accumulated, which they thaught not more than adequate to 
her just allowance for her rank and fortune (supposing she were nat also entitled of right to the actual 
possession of the principal also, which it was thought as well to retain during the appeal); and also gave 
liberty to her counsel to apply for the possession of the principal to a Judge in chambers after 
the decree was signed. But ultimately the principal sum was retained on account of the appeal, and certain 
costs were paid out of it. S, C, East's Notes, No. CXXIV. Morley’s Digest, vol. II. pp. 198—220. 


JUDGMENT— 
At a Meeting of Her Majesty’s Most Honorable Privy Council : 


24th June 1826, 
Kashi Nath Bas&k & Rama Nath Bas&k... 
Hara Sundari D&si and Camal Mani Dasi... ... 1. 0... 4. “Respondents. 
LORD GIFFORD— 


This is an appeal against a decree of the Supreme Coug of Judicature in Bengal. Bishwa 
Nath Basik, who was one of the three sons of Madan Mohan Basak, the appellants (Defendants) 
Kashi N&th Bas&k and Rama Nath Basak being the tw& other sons, under the will of the father 
was entitled to one third part of the movable and immovable property, of which he died seized. 
Bishwa Nath dicd an infant under the age of sixteen, leaving a widow (Hara Sundari Dasi) also 
an infant, but without any issue. After the husband's death, the suit was instituted by Udoy Chand 
Basak, the next friend of the widow, sceking to have the property belonging to the husband. 


vee wee eee) Appellants, 


This case came on to be heard in the Supreme Court, in the month of December 1814, and they 
pronounced the following decree : “ That Bishwa Nath Basak being, at the time of his death, an 
infant under the age of sixteen years, could not by the Hindu law make a will, bequeathing his 
estate and property to the defendants after his death, and that the paper writing exhibited in this case 
on behalf of the defendants marked with the letter A, is not the will of the said Bishwa Nath Bas&k ;"' 


and the Court did further declare, that the said Bishwa Nath Basak having died without leaving issue of 


his body, the complainant, as his widow, is by the Hindu _ law entitled to an interest for her life in 
the whole of his tmmovable or real estate, and to an absolute interest in the whole of his movable 


or personal estate. 


A Bill of revivor was filed by the appellant, and errors: were asigned (by them) in this decreed and in 
the decree of 8th April 1816. The suit came on again to be heard in the Supreme Court, and from the 
questions involved in this cause, at the hearing, the Pandits of the Court were called in and examined as to 
certain points arising out of the Hindu law; and, after their examination, the Supreme Court, on the 11th 
August 1819, decreed “ That the several decrecs of the 5th December 1814, and 8th April 1816, should be 
rectified, and that the respondent EHgra Sundari D&si should be declared entitled to the real and personal 
estate of her husband, to be possessed, used, and enj@ecd by her, as a widow of a Hindu husband dying 
without issue, in the manner prescribed by the Hindu law. 


Upon this decree, an appeal was brought before His Majesty in Council, and fiom the importance 
of the case, their Lordships have been desirous to obtain all the information they could procure in this 
country upon the subject. They have been recently favored with a very correct note of what took place 
in the Supreme Court at Bengal upon the discussion of the question, and with the judgment pronounced 
hy the Chief Justice on the occasion. ; 

With respect to the last supposed ground of error in this decree, which was assigned by the 
appellants, viz. that it was not ordered by either of the decrees, that Hara Sundari Dasi should reside 
with or under the care, protection, and guardianship of the appellants, who, as the surviving brothers 
of Bishwa Nth Bas&k, were alone entitled to have the care, protection, and guardianship of his widow ; the 
Pandits appear to be unanimous in the opinion, ‘ that a Hindu widow is not bound to live with her 
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husband’s relatives.” I will read the answer to the eighth question put, which will explain what the 
Hindu law is upon the subject ; and in that, it appears, the other Pandits who were called in agreed, 
or at least, they expressed no. objection to the opinion pronounced. ‘The question put is this, “ If 
a widow, for a just cause, ceases to reside withthe family of her husband, does she thereby forfeit her right 
of succession to her deceased husband’s estate ?”” The answer is; ‘‘ If a. widow, from any cause other 
than unchaste purposes, ceases to reside with her husband’s family, and takes up her abode inthe family 
of her parents, her right would not be’ forfeited.”” Now, it was not pretended in the case, that she 
had removed from the protection of her husband’s family for unchaste purposes; she was only of 
the age of 14 ycars at the death of her husband; his brothers were young men; and she thought it 
more prudent and decorous, to retire from their protection and live with her mother and her family, ‘after 
the husband’s death: therefore it appears quite clear, from the answers given by the Pandits, that she did 
not forfeit the right of succession to her husband’s estate, on account of removing from the brothers of her 
late hftsband ; that they had no right to insist upon her not withdrawing from them, in order to put herself 
under the protection of her mother; and therefore there appears to be no foundation, to that extent, 
for the appeal. | 

Now the authorities cited in the Court below, and before your Lordships, were two books of great 
authority, the Viva da Chinta’mani, and the Viva da Ratna kara, with two other books, called the Du yabha“eu 
and the Da“’yatatwa, said to be the leading authorities in Bengal, in which part of India this question 
arose. Whether we refer to them or to the opinion delivered by the Pandits, I say, all of these authorities 
concur in this proposition, that whatever may be the extent of power and control, over the movable or 
immovable property of the deceased husband, she is entitled to the possession of. both, and cannot be 
deprived of it by the husband’s.-relations. 

I will refer to some of the answers of the Pandits which confirm the proposition. They are first 
asked : “ If a Ilindu widow succeed to the property of her husband dying without male issue, what 
interest docs she take in his immovable property, and what interest in his movable property ?” 
They say ‘‘ According to the Da‘ yabha’ga and other Sh&stras prevalent in Bengal,there is no distinction 
in this instance between movable or immovable property ; the widow’ as a life interest in both.” 
They are asked, ‘‘ Tas a widow so succceding, an absolute interest in the property of her husband 
either moveable or immovable ?”” Answer: ‘* She has not an absolute interest in such property.—She has 
not an uncontrolled interest in'that property. She can do nothing of her own authority.”” (See Cons. H. 
lL. p. 13). Q. ‘* Has a widow, so succeeding, a right to the possession of the movable property to which’ 
she has so succeeded ?”” A. ‘* The widow, so succeeding, has a right to the possession of the movable 
property to which she has succeeded, subject to the control before mentioned.’? That relates to 
‘the control on the part of the relations of the husband, if she attempt to dispose of the property 
in a manner the Hindu law will not allow. The fifth question is, ‘‘ Have the relatives of the 
husband any right to take such property out of her possession?” <A. ‘* They cannot dispossess 
her of that propérty,. but they can control her in the use of it.” The sixth question—‘* Is 
there’ any difference in the quantity of interest which a woman takes in property by partition 
between her sons, and that which she takes by death of her husband without issue ?”” The answer is 
‘¢ There is no difference in the interest so taken. There are different opinions on this subject ; 
some Pandits affirm, that property otained by a woman sharing with her sons, is to be considcred as 
stridhan (separate female property) or her own, ovér which she has perfect uncontrolled authority 5 
there are opinions both ways.—We are of opinion, that the most eligible mode would be, to consider 
it stridhan, it being more inthe nature of a gift, than what she succeeds to in her own night.” 
There were four other Pandits afterwards examined, and they concur in the opinions of the Pandits of the 
Court, except as to the extent of the dominion which the widow has over the whole of the movable and 
immovable property; but they concur with respect to the possession: they do not disagree with the 
other Pandits on the subject of possession. If therefore that part of the personal property in question 
which was in the Supreme Court and which principally occasioned the litigation, instead of being 
there, had been in the hands of the widow, the appellants, as it seems, according to the Hindu Laws 
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It has been argued however, that, if she have only a limited interest in the personalty, she ought 
not to have the possession, but that it ought to be secured for those who may become entitled tuo it 
after her death, or what may remain of it after having disposed of any part of that property, in the 
way she is authorised to do by the Hindu law. But the answer to this argument appears to be 
this—that is not the Elindu law, but, on the cuntrary, the widow of the deceased husband is the 
person who by the law is entrusted with the possession of that property, without restriction ; and no 
case has been produced to shew, . that the right has ever been interfered with, according to the Hindu 
law, or any attempt to dispute it in any court of judicature. . We think therefore; that the Hindu widow, | 
by the Hindu law, is entitled to the absolute possession of the property. 

With respect to the extent of the widow’s interest, and the right of dominion over it, considerable 
difficulty might arise, if the authority of the books I have first mentioned, the Chinta mani and the 
Ratndkara, prevailed in Bengal. It would seem, that they would warrant the decree, that she was 
entitled to an absolute right in the movable property,.and a life-interest only in the real estate ; but 
the Pandits say, that the authority of the Ratndkara and the Chinta mani is overruled by the Da yabha - 
ga and Da‘yatatwa, in which no distinction is made between movable and immovable property, 
that for many purposes she has an absolute interest in both properties. I will now read the other 
part of the answer to the first question, and to which I before referred. The question is ‘‘ If a 
Hindu widow succeed to the property of her husband dying without male issue, what inerest does 
she take in his immovable property, and what in his movable property 2” The answer is, ‘* According to 
the Da‘yabha’ga and other Sh&stras prevalent in Bengal, there is no distinction in this instance between 
movable and immovable property ;—the widow has a lfé interest in both, and is entitled to the 
enjoyment of the same, and to dispose of the same by gift, mortgage, sale, or otherwise, for the 
benefit of her departed husband’s soul, even without the consent of her husband’s kinsmen; in so 
doing, she will observe moderation’ (the Court-Pandits explained the word moderation, used by 
them, to mean generally moderation in expenditure ; other Pandits, present, say: moderation in diet and 
clothing. Sce V. D. p. 57) °.The court Pandits proceed-—‘‘ She has no authority whatsocver to 
dispose of the property by gift, and 8O forth, for worldly purposes, unconnected with religious purposes, 
without the consent of her husband’s kinsmen ; if she does, such act is invalid. Religious purposes 
include a portion to a daughtcr, building temples for religious worship, digging tanks, and the like.’’ 
And then they say. ‘“ She may make gifts and donations to the relations of her deceased husband, and 
with the consent of her husband's kinmen, to her own family.’’ It does not appear that consent is 
necessary to make gifts and donations to the relations of her deceased husband ; the kinsmen of the 
husband have the priority, with reference to gifts, before her own family, because the widow is under 
their immediate control, it being incumbent on her to act as they direct. Then they are asked, ‘* If 
she convey away his immovable property for other than an allowable cause, is such conveyance valid, 
against herself or the next heir of her husband ; and if she give away his movable property for other 
than an allowable cause, is such gift valid against herself or the next heir of her husband. ?’”) The 
answer to that is, ‘* Such gift as to immovable property is not valid against herself, or against the next 
heir of her husband ; the same would be invalid as to movable property. Jewels devolving on a widow 
as part of her husband’s estate and given away without: allowable cause, could be recovered by her or her 
husband’s heirs the same as money. *” ‘Then they are asked; ‘* Has a widow, so succeeding, an absolute 
interst in the property of her husband either moveable or immovable 2?” A. ‘ She has not an absolute 
interest in such property.—She has not an uncontrolled interest in that property.—-She can do nothing of 
her own authority.”’ Q.. ‘*. Has a widow, so succeeding, a right to the possession of the movable property 
to which she has succeeded, subject to the control before mentioned ?”” I have already stated the answer. 
‘They are of opinion, that she has right to the possession. They are then asked, ‘* Where the consent 
of the husband’s kinsmen is necessary to authorize the widow to make gifts, and so forth, for other 
than religious purposes, who are those kingmen whose consent is requisite?” A. “ Those who are 
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* This I presume must have meant money duetothom. It is evident, f think, when the Pandits spoke ofa jewel, they 
ment to be undemtood, that if any thing was given by a widow, mruthont allowable canse, it might, if it conld be identified, be 
mecnwarad Iie tha ment heir. fram the donee. 
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next immediately to inherit the property after her decease.” ‘Then they say, ‘‘ The Viva da Chinta mani 
and Viva da Ratna’kara” (the authorities to which I have alluded) ‘ are not current in Benyzal; they 
are of authority in Mithil4 (Behar); the Visa da Ratndkara and the Vivdda Chinta’mani are of natho: 
rity in this country, where uncontradicted and uncensured by the Dedyabhdga and Diiyatatwa and 
other treatises current in Bengal.’”? And they rest their opinion upon the supposed difference between 
the Chinta mani and and Ratna‘kara, Da’yabha'ga and Da‘yatatwa, as applicable to tis case. 

Four other Pandits were examined, who appear to me to carry the rights of the widow further than 
the Court Pandits had done; for they are of opinion, that she has the power of alienation for other purposes, 
beyond those which the others say she possessed, for they say, that her act of alienation would be valid, 
though violating her religious duties in so doing. They say, “ We differ in opinion from the Pandits of the 
according to the Da yabha ga and Da‘yatatma, the donation of property is) valid, 
althongh the donor incurs moral guilt. The Pandits of the Court have quoted tht Da yabha' ga as their 
authority ; we therefore differ from them in opinion. There are older treatises of law by which donation 
of property as before stated is declared void ; the ancient lawyers are of opinion, that the alienation of 
by a person who has not uncontrolled authority over it is void ; and in this, there are distinctions 
It is our opinion that, consonant with-the doctrine laid 


Court in this respect ; 


property 
as to fixed and movable property, and so forth. 
down in the Da’ yabha ga, the widow has authority to dispose of her husband’s property for religious pur- 


poses, with the consent of her husband’s relations, and that she has not the power to dispose of it for other 
than religious purposes, without their consent; but that if she does so, the disposal is valid, she having a 
vested right therein. V&chaspati Misra and Chandeshwara declare, that a childless widow, succeeding to 
her husband’s property, has independent authority over the movable part of her husand’s estate, and not 
over the fixed property. The doctrines laid down in these two codes, which have not been declared 
inadmissible by the authors of the Da’ yabha ga and Da yatatwa, are still considered of authority, m= this 
part of the country ; this doctrine has not been contradicted in the Da‘ yabha ga and Da yatatwa ; the 
subject is not particularly noticed in either of these books: the compiler of the Viva'da Chinta mani was 
Vachaspati Misra, and the compiler of Vivada Ratna’kara was Chandeshwara.”” Two other Pandits 
were examined, Raghu Rim Shiromani and Krishna Chandra Bidy&lank&ra, and they were asked, ‘* Do 
you agree with or differ from the opinions of the Court-Pandits delivercd yesterday in your hearing, 
on the several points of law as laid down by them ? If you agree, say so, if not, state in what respects 
you differ.” Their answer was, ‘«* We agree upon all points with the opinions given by the Court 
Pandits yesterday, with this exception—they yesterday stated, that gifts of movable and immovable 
made by a widow, for other than_ allowable causes, were not valid against herself or the 
We agree with them, that sugh gifts are not valid as against the next heir 
that they are valid as against the widow, who could not reclaim them, 
o,7"" 


property, 
next heir of her husband. 


of her husband ; but we say, 


whereas the heir is entitled to do s 
The result, as it appears to me, of these different opinions is this; that they all agrec, as I have 


already stated, that the widow Harasundari D&si’ is entitled to absolute possession ; that she has, for certain 
purposes, a clear authority to dispose of her husband’s property; she may do it for religious purposes, 
including dowry to a daughter, and making gifts, and donatious to the husband’s family—but they differ 
in this; the Court Pandits say, that if she alienates the property for other purposes, without the consent 
of the husband’s relations, it would be invalid ; the others say, that though she would incur moral blaine, 
if applied for purposes not allowed, yet the act would be valid as against tho relations of the husband ; in 
that respect the four Pandits differ from the Pandits of the Cout, founding their opinion upon the doctrines 
contained in the Ratna kara and Chinta Mani were not overruled by the Da yabha ga and Daya ‘ta tna. 
‘ After therefore a very anxious consideration of this casc, and the authorities, and, as I have already 
stated, after perusing the very able discussion which took place in the Court abroad, and exhausted by 
the almost equally able discussion at the bar, it appears to me, that the principle on which the Supreme 
Court of judicature at Bengal has proceeded is the right principle, namely, that in the contest for the 


possession of this property, between her and the relations of her husband, she is entitled to the possession 
* “They very rationally disagree, by saying that such gifts “are valiut as against the widdWw who could not recover 


them, whereas the next heir is entitled to do so.’ Cons. HM. I. p. 17. 
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of the property, but that she is only entitled to enjoy it according to the rights of a Hindu widow, 

which rights it appears to me to be absolutely impossible to define—I mean the extent and limit of 
her powcr of disposing of it; because, tt must depend upon the circumstances of that disposition, when- 
ever such disposition shall be made, and must be consistent with the law regulating such dispositions. 
Under these circumstances therefore, we are of opinion, that the decree appealed against ought to be 
affirmed, resting upon the principle I have stated, which, as it appears to us, is the proper principle tuo 
be adopted in deciding this appeal. This.case when argued was heard by a very learned person who 
was then present, and who is unfortunately absent to-day, I mean the Chief Baron of the Court of 
Exchequer, and I have great satisfaction in stating, that he concurs in the decision I have pronoun- 
ced, namely, that this appeal onght to be dismissed, and the decree appealed against affirmed. Clarke’s 
Reports, pp. 91—101 ; Montriou’s Cases of the Hindu law, pp. 495—507. 


Alluding to the case of Hlara Sundari, Sir Francis Macnaghten very justly observes :— 
“If these females have a life interest only, in movable property, the probable consequences of 
committing it to their custody ought to be seriously considered. The order which had been made for 
the delivery of her husband's personal property to Hara Sundari D4si, did not by any means acknowledge 
her right to dispose of it at her own pleasure. It is admitted by all authorities, living and dead, that 
her husband's relations are entitled to it at the expiration of her life. If it be put into her hands, it will 
be liable to waste, and the acknowledged rights of her husband's family may be defeated by her weak- 
ness or her will. I cannot therefore but think that an appeal against the order which directed a dilivery 
of the principal to her, was as proper ; as an appeal against that, which directed the accumulations to 
be paid to her, was unreasonable. That it has been usual to give a widow, or a mother, possession 
of the property to which she may succced, must be admitted—and that the money of her husband's 
estate, would, had it not been for the appeal, have gone into the hands of Hara Sundari D4si, is certain. 
Yet the right of her husband’s heirs to it after her death, is.indisputable, &nd the justice of restraining 
her from waste, 18 .a necessary consequence of this right. What then is to be done 7 Possession will 
enable her to do all the mischief, before any restraint can be applied. It must not be forgotten that 
the discipline of Hindu’ women who have lost their husbands, has been greatly relaxed. Formerly 
a widow lived with the relations of her husband ; with the very persons entitled to the property after 
her death. This was an effectual contro] over the expenditure, and a sufficient security for the expect- 
ants. We are still told, that the family house is her proper abode ; that she ought to live with her 
husband's relations ; but that she may live elsewhere without penalty, provided she does not change her 
residence for unchaste purposes. Tler purposes are known to herself alone ; and her practices will 
be regulated by her inclination. Freed from restraint,—sorreunded by parasites,—possessing wealth,— 
exposed to temptation,—unused to liberty,—ignorant of the world,—and conceiving all happiness to 
consist in the indulgence of her own immediate desires, can it be hoped or believed, that she will prove 
a faithful trustee for the heirs of her husband, or that they can have any thing in the nature of security 
for a succession to their rights ? For certain purposes, a reduction of the capital is said, to be allowed. 
Be it so. Is this to be left to the will of her who has no discretion —or the diseretion of those who 
have an intcrest in her predigality 2? I do not recommend innovation ; far from it. I desire to adhere 
to the law in its substance ; and to give every body that which he is entitled to claim ; but if law be 
not adapted to times, it will be lost both in spirit and in principle. If one be entitled to the immediate, 
and another to the ultimate, enjoyment of property, it is surcly reasonable and just that they should 
have equal protection according to their several rights. It is admitted that the widow has a right, for 
life, to the produce of her husband’s property. Supposing that property to consist of moncy, the 
question is, has she or has she not, a right to possession of the principal? Let us say that she hos. 
It then becomes us to look baek to the time when this right was conferred, and to consider the effect 
of the law by which it was accompanied. If we do so, we may be satisfied thut the right was but nominal 
that the possessor was under control ; and that the expectant was invested with a power sufficient for 
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-his own security. One party being deprived of his security, is it consistent with reason or justice that 
the right which was given subject to such security should still be retained ? In what respect is the 
widow aggrieved by a denial of possession ? Without possessior. she will receive allthat she can law- 
fully use, but will be prevented from dissipating that which is lawfully to devolve upon another. By 
possession, her right is not enlarged. It will give her the power of doing irreparable wrong. The 
reversioner’s right is as well founded as that of the widow—and I think it will be admitted, that the 
law ought to be so administered as to render it consistent with the preservation of both. 


Regard is to 
‘“be had to the civil and religious usages of Hindus.” 


This is the statute law of Engind—and, if the 
Pandits are not unanimous, a great majority of them certainly declare that the widow may, for religious 


purposes, or for the benefit of her husband’s soul, dispose of his property, without the consent of his 
relations. 


Every thing considered, it is not only reasonable but indispensable to the maintenance of right 
that these expenditures should be under some control; and where can this control be so properly 
placed as in courts of justice? Those who administer the Hindu law ought to cast off their own pre- 


judices, and attend to the usages which they are bound to regard. If they act in this temper, looking 


upon disbursements for religious purposes as necessary, and taking care that the next in remainder shall not 
be defrauded under a pretext of their performance, the rights and privileges of all will remain uninvaded 
Ihe reversioncr must submit to all proper deductions ; and simplicity will no longer be wrought upon by 
imposture, to his prejudice. I admit, and in considering this subject I am bound to admit, that the pur-- 
poses for which a widow may expend the wealth of her husband, are religious. My own sentiments and 
vpinions are quite out of the question ;—but if it be not denied that the interest of him in remainder, is as 
well worthy of the law’s protection, as the interest of him in possession,—if the right of both to their 


several interests be equal, they surely ought to be equally secured. It is impossible that rights can be 


contrary, and opposite, to each other; and to say that one has a right to a thing, which another has a 


right to deprive him of, is absolute nonsense in itself, and in terms a downright contradiction. Cons 
H. L. pp. 93—97. 


As the right of the husbana’s heirs is recognised after the widow’s death, under authority of the text 


“ after her let the heirs take it ;* ” it follows that their right accrues from their existence at the time of 
the widow's death (natural or civil) : consequently,— 


vyavastha 


45. Those of the nearest relations are alone entitled to inherit who 
live at the time of the widow's deatht: 


And not the heirs of those who lived at the time of the husband's death, but died during the life of 
the widow. . 


* See V. D. Vyavastha” No. 20. ¢ Seo Macn. H. L. vol. I. pp. 26, 27. 
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1 Lakkh{ N&rain, the proprietor of a four anna share of the property in dispute, died leaving three sons, 
Sh4m .Chandra, Gobinda Chandra, and Rudra Chandra. Gobind Chandra, the second brother, died in 
the Bengal year 1190, childless, but leaving his widow. His two,brothers took possession of his share of 
the estate, alleging that he had made a gift of it to them, but his widow Radhaimani sued them, and 
wtimately obtained a decree in her favor in the Court of Sudder Dewanny Adawlut; and she got 
possession of the portion enjoyed by her husband during his life-time. Shdém Chandra, the eldest brother, 
and father of the plaintiff Shambhu Chandra, died in 1819, and Radhfmani, the widow of Gobinda 
Chandra, died in 1821. The claim of the plaintiff was for half the property left by Radhdmani, to which 
she had succeeded on the death of her husband by a decree of the Court of Sudder Dewanny Adawhut. 
It was alleged on behalf of the plaintiff, that his father and the defendant had entered into an agreement, 
to the effect that, on the death of Radhimani, they should equally divide between them the. property 
held by her, and that, in the event of either dying before Rédhdmani, the representative of the deceased 
brother should share equally with the survivor. It was urged, in reply, that no such agreement as that 
alleged by the plaintiff had ever been executed, and that, according to the Hindu law, the plaintiff had 
no legal claim to any portion of the property left by Radhdmani, hie father having dicd during her 
life-time. The third Judge of the Dacca court, without reference to the authenticity or otherwise of the 
agreement alleged to have been entered imto by the parties, considering the decision of the case to turn 
chiefly on a point of Hindu law, put the following question to the Pandit: On. the death of a Hindu 
widow, who had a life-interest in her husband’s estate, the claimants to such estate are her husband’s 
brother, and the son of a deceased brother of her husband. Under these circumstances, which of these 
two claimants is entitled to inherit the property ? The Pandit of the Dacca court replied, that they were 
entitled to participate equally ; but the Judge having some doubt as to the accuracy of this exposition 
of the law, the case was referred to the Court, of Sudder Dewanny Adawlut, with a request that the 
opinion might be reported on by the law officers of thigg Court. The law officers, Sobha Ray Sh&stri and 
Ram Tanu Sarma, having perused the question and reply, verified the exposition delivered ip the court 
below, stating that the plaintiff was, in this case, entitled to his share; as a son whose fathér is dead is 
entitled to share the inheritance with his uncles, agreeably to the following text of Ka tya ¥ana, cited in 
the Diyabhiga, “ should a son die before partition, his share shall be allotted to his son, provided he had 
received no fortune from his grandfather.” 


On the receipt of the above verification of the opinion of the Pandit of his own court, and considering 
it established that an agreement was entered into as stated by the plaintiff, the third Judge of the Dacca 


court of appeal gave judgment in favour of the plaintiff. ; 


Rudra Chandra Choudhurt, being dissatisfied with this decision, appealed to the Court of Sudder 
Dewanny Adawlut, and the cause came to a hearing on the 16th, 17th, 18th, and 19th of July 1821, before 
the officiating Judge (W. Doyin), who recorded his opinion to the following effect: This claim appears to 
have been instituted for the recovery of half the estate which was held by Gobinda Chandra Choudhuri, and 
which, on his death, devolved on his widow Rédhamani. A decree has been passed by the court below in 
‘favour of the respondent, partly on the ground of an alleged special agreement, and partly on the gencral 
law of inheritance ; but with reference to the question of law, it appears necessary to investigate the 
matter more fully. From the Englisht,version of the Ddyabhdga, of the Ddayakarma Sangraha, and of the 
Vivdda Bhangérnava, compiled by JAGANNA‘TIA TARKAPANGHA NANA, and translated, by Mr. Colebrookc, 
as well as from the’ Vyavasthds delivered by the Pandits of this Court, in the case of Rudra Chandra 
Singh, petitioner, in the case of Sri Nardyan Ray and others versus Bhayé Jha, and from the opinion delivered 
by the Pandits in this case, agreeably to the requisition of the Dacca court of appeal, it appears to be an 
established maxim of law, that, in the case of landed property devolving on a woman by the death of her 
husband, the right of her husband’s heir begins to accrue from the date of the death of the widow, not 
from the date of the death of her hushand. Consequently, of the husband’s heirs, they only can be. entitled 
to the inheritance who are living at the time of the widow’s death. The right of him who dies during her 
life-time is entirely forfeited, and cannot devolve on hie son. This doctrine has been established by 
furmer legal expositions, Although there ia some difference between the Hindu law as current in 
Purneah and the rest of Bongal, yet there is no difference of opinion on this point, af] agreeing that a 
widow succeeds in defuult of a son, grandson and great grandson, aid, although the widow fs restricted 
from transferring the property, yet she is clearly an heir, and has an indefeasible right of succession. 
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With to the opihion furnished by the Pangts of this Court at the requisition of the Dacca Court 
of A: 5 {¢ is certain either that the question was not stated correctly, or that the purport of it was not 
of supe understoed by the law, officers. They must have concluded that the question was put presuming 
the right of Gobinds Chiifza’s ‘brothers to have accrued imniediately On his death. Had this been the 
case, there could not havé existed a doubt on the subject: hut the widow had the right during her life 
time, agreeably té the Mécree of this Court, without déetrinient, however, to the brothers’ reyersionary 
interest. The authorit quoted is not applicable to the casd in’ quéstion, and the law, as hithert» 
expounded, is, that on the death of a chitdlcss widow, on whom HGF nustahd’s property had devolved, her 
husband’s brother is heir, to thé exclusion: of her hiisband’s brother's ‘gon. It is fit, however, that the 
Randits should have an opportunity of explaining their meaning, and ‘that the same question should 
again be proposed to them in- “the Aollowing tems : There are three brothers, joint proprietors of an estate 
of which they have equal shares. Phe pecond brother, by name Gobinda Chanda, dies childless, leaving 
a widow named Ridh4imani, who, by the law of inheritance, suéceeds to his portion of the estate, and 
enjoys it during her life-time. . Previously .to her death, the eldest brother dies leaving a son. 
Under these circumstances, on whom does the property devolve om‘ the death of Ridhdmani, conformably 
to the law of inheritance ? Does it go to the younger brother of her husband who was living at the. 
time of her death, or to the son of his deceased elder brother ? In other words, the second brother dying 
c Hildicss, and his widow taking his share of the estate by inheritance, and holding it during her 
life-time, subject to the reversionary inter est of her husbanl’s heirs, from what date does the right of 
such heirs begin to accrue, from the death of the widow, or from the death of her husband? The Pandits 
were further desired, if they adhered to their former opinion, to reconcile it with the doctrine they had 
pronounced on former and similar occasions: and they were directed, should they entertgin the slighte-t 
doubt as to the intent and meaning of the question now propounded, to apply to the Court for a solution 
of such doubt. On the 8th of August the cause came on again before the Third and Officiating Judges 
(S. T. Goad and W. Dorin), the Pandits having delivered an amended reply to the following effect : 
Under tho circumstances now stated, the widow’s husband’s younger brother will succeed to the property 
which had devolved on her, and the son of his elder brother will not be entitled to any portion of it, because 
the property of a man which had devolved on his widow will, if, at her death he had neither daughter nor 
daughter's son, nor parents, go to his brother, to the exclusion of his brother's son ; the right of a brother’. 
son being subordinate to that of We brother. The right of the husband’s heirs does not accrue on his 
death, but on the death of his widow: bezause the following is the prescribed order of succession to the 
estate of a person leaving no issue: First the widow succeeds, then the daughter, next the daughter's 
son, then the father, next the ‘mother, then the brother, then the brother’s son, ahd. Bes” . The rights of 
these individunly agcruc consecutively, and therefore as long as off— holding the prick tight exists, the right of 
the heir whose claim is posterior cannot come into operation. This ix the case m the present instance 
with the widow, the husband’s brother, and his brother’s son. Now, as it has bedmexplaimed that the 
widow succeeded absolutely and by the ordinary law of inheritance to her husband’s property, a suitall. 
ge been given conformably to the doctrine contained in the Diyabhdga, the Diyakrama Sangraha, the 
Viotdabhangdrnava, ' and other authorities carrent in Bengal. Authorities+-Ja GNYAVAUKYA, VIsuNu, 
Vrippra Manu, and VrRiInAsPATI, cited in the Ddyabhdga, &e. (See. V. D. pp. 29, 31, & 88). 

After a perusal of the above exposition, and of thé other documents connected with the case, the 
Third and Officiating Judges recorded their opinion that the,younger brother of the deceased (tobinda 
' Chandra, who ‘was alive at the time af the widow's death, was alone entitled to the property which hat 
devolved-on,ber. _ They were further ion, that : the authenticity of the alleged agreement had by no 
me boda. ghoyed vhoved, and consequsntly, the claini @f-the respondent, whether founded on that document 

the few. ae i inherifencé, rust ‘fab to the groand. The decreo therefore of the Court below was 
a en judgment was given in favour of the appellant, awarding htin possession of the praperty in 
dispute ‘with meal profits. —Rudra Chandra Choudhurf, appellant, versus Shambhu Chandra Choudhuri, 
‘tespondent—S8th August 1821, 8. D. A. R. vol. III. p. 106. 
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Il. & appeared from the plaint, that an eight anng portion of Mouza Kurna Dhora, was the hereditary 
talook of Ftari Charan Choudhuri, the plaintiff’s father-in-law, and on his death was enjoyed in coparcenery 
by his. «four sons, R&mk&nta Choudhuri (the plaintiff's husband), Devakinandan, Dharanidhar, and 
K &liprasad, who all lived aegether as a jot and undivided family. Dharanidhar died in 1181 B. &., leaving 
his widow Stradhani without issue. The throe surviving brothers, gubsequontly, while living together, 
purchased a five anna share of Mouza Pungaon, &., out. of the profits derived from their ancestorial 

estate. Kaliprasad dicd childless in 1201 B. S., leaving his widow Musst. Shakhi Debi, still living. 

The two remaining brothers, namely, the plaintiff” 8 husband and Deyakinandan, after living together for 
a long time on friendly terms, quaryelled and separated in the year 1215 B. S., and referred their dispute 
about their-respective shares of the landed property to the arbitration of Mouluvi NisirAl, Munshi Dewan 
Ma&n Gobinda, and Mir Khairat Ali, who divided the property. equally between them, merely awarding, as 
maintenance to the widows of the deceased brothers, the profits during their lives of their respective shares 
(whieh, on their death, were to revert equally to the surviving brothers), payable, by the surviving ones ; 
that of Shakhi Debi by Devakinandan, and that of Siradhani Debi by Ramkanta, the plaintiff's (appellant’s) 
husband. The plaintiff’s busband died in Assin 1216 B. S., leaving two sons, minors, by name R&meumar 
Choudhurf and Rajewnar Choudhuri ; when the defendants forcibly took possession of the lands in dispute, 
which by the award of the arbitrators belonged to the plaintiff in her husband’s right, and allowed her 
maintenance only. She therefore now sued for the recovery of her husband’s share, which the defendants 
refused to restore. . 


The defendant, Devakinandan Choudhuri, stated in answer, that his father Haricharan Choudhuri sold 
four anna portion of the above ancestral estate to Guruprashad Mujumdar, and that he (the defendant) had 
purchased it with his own money from the heirs of that person ; that a three anna share of Mouza Pungavn 
was bought at public auction by his younger brother K4liprasad solely on his own account; that on his 
death his widow had sueceeded to the possession of it, and that therefore the plaintiff’s suit for the recovery 
of it was inadmissible against him (the defendant) ; that a two anna share of Mouza Pungaon, &c., was 
purchased and engaged for by himself, exclusively, and that the plaintiff's statement, that it had been 
bought with the profits derived from the ancestral cstate was altogether falsc, that, although the defendant 
and the plaintiff’s husband consented to the arbitration of Mouluvi Nis&r Ali and the others, yet, as he 
(the defendant) was absent through illness, and the depositions of his witnesses bad not been taken in his 
presence, he was ignorant of the grounds of their award. ‘The other defendant did not appear to plead. 


The Zillah Judge passed a decree in favour of the plaintiff, awarding her possession of the share sucd — 


for, on the ground of the decision of arbitrators. ae ~ 


‘Devakinandan ‘appealed to the Calcutta Provincial Court from the above dearee’ ‘affirming that one- 
fourth of the lands belonged to Suradhanfi Debi, since deceased ; whose heir he (the appelignt) was. Dying 
shortly after the admission of the appeal, he was succeeded by his son R&amjoy Choudhuri. *” - 


The Senior and the Officiating Judges of the Court of Appeal passed decree, amending the 
judgmént of the Zillah Court, and awarding to Musst. Joymani, as guardian to her minor. sons, possession 
of her hysband’s shares, and to Ramjoy Choudhuri, as heir to Stradhani Debi (deceased widow of 
Dharanidhar,) of her husband’s share, on the ground of the opinion of the Pandit, that “if Musst. 
Stradhani (widow of Dharanidhar) died during the life-time of Devakinandan, her late husband’s brother, he, 
and after his death, his sons, would succeed to the fourth share which belonged to the said Dharanidhar.”’ 


The -garéeont appellant preferred ry petition for a spegial appeal to the Sudder Court. ‘he case camo 
to a hearing’ before the Third: J udge (J. ‘Shakespear,) who was of opinion that the deerce of the Provin- 
cial Caurt qught +o be reversed, and the judgment of the Zillah Court, founded on the award of the arbitra- 
tors, affirmed. The case was then referred to the Second Judge (C. Smith,) who did not concur in tho 
above opinion, - | . 
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The caso was next brought before the Chief Judge (W. Leycester) and the Officiating Judge (J. H. 
Harington). They deemed it necessary to consult the Pandits on the law of inheritance applicable to 
the case, and the following was the substance of their opinion delivered in reply to the questions of the 
Court: “If Musst. Siradhanf, widow of Dharanidhar, died during the life-time of his brother Devaki- 
nandan, and of the widow and sons of Ramkaris Choudhuri, another of his brothers, Devakinandan is 
exclusively entitled to the share of Dharanidhar: inasmuch as a brother, according to the Hindu law, 
succeeds before his nephews. If, in consequence of the award made by arbitration, Ramkanta Choudhnuri 
obtained prossession of his own and of Dharanfdhar’s share, and gave maintenance to.Musst. Sira- 
dhani out of the profits of it, still he cannot legally succeed to the share during the life-time of Stradhani, 
inasmuch as a widow is entitled to the property of her deceased husband: and if Musst. Stradhani 
dicd subsequently to the death of Ramk4nta, Devakinandan is entitled to succeed to her husband’s 
property, being his proper heir, to the exclusion of his nephews (RamkAnta’s sons). This is the Hindu 
law as“laid down by the authorities prevalent in Bengal. Authorities—The text of JA GNYAVALKYA, 
and VisHNU, cited in Ddyabhdga.”’ (Vide V. D. p. 29). The Pandits had previously stated, in reply to a 
question propounded to them by Mr. Shakespear, that on the death of a widow, on whom property had 
devolved at the death of her husband, thé widow of another brothér was not under any circumstances 
recognised as an heir by the Hindu law. ; 

The Court seeing no reason to alter the decree of the Provincial Court, it was finally affirmed, and 
the appeal dismissed with costs.—-Musst. Joymani Debi, appellant, versus Ramjoy Choudhuri, respondent— 
6th January 1824. S. D. A. R. vol. IIT. p. 289. 


ON THE DAUGHTER’S RIGHT OF SUCCESSION. 


As those persons, who are exhibited in the text (which declares the succession of) ‘the wife, 
daughters &c.”* to be the next heirs on failure of the prior claimants, would have succeeded if the 
widow’s right had never taken effect, so shall they succeed to the residue of the estate remaining 
after her use of it, upon the demise of the widow in whom the succession had vested. At such 
time (when the widow diest, or when her right ceaseet) the succeSsion of daughters and the rest 
is proper, since they confer greater benefits on the deceased (by oblations presdiited by them§) than 
other claimants. (Coleb. D&. bha. pp. 181, 182). ‘Therefore,— | 


46. In default of the wife, the daughter succeeds. 


I. The son of a man is even as himself, and the daughter is equal to the son: how then can 
any other inherit his property, notwithstanding the survival of her, who is as it were himself. 
f 


Manu and Na‘rapa.** 
nn 

® Ja GNYAVALKYA.—See. V. D, p. 29. f Sui Krisuwa Tara canna na. ¢ Cruna mans. § Manzsnwara. 

7 Coleb. Dap bha’. ch. XI. Sect. @, para. 1, p. 186.——-W. Da’. Kra. Sang. Sect. p. 7.—Coleb. Dig. Vol. IIT. 
pp. 490, 491—Da. T. p. 53.—Macn. H. L. Vol. IL. p. $1.—Elb, In. p. 76. 

*¢ Manu 9. 130, Not found in Na‘Rapa’s institutes. Coleb. Da. bha’. Ch. XI. Sect. 2, para 1, p. 18%. 
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II. Asason, so does the daughter of a man proceed from his several limbs: how then 
hould any other person take her father’s property ? Vrinaseari*. 


IIT. On failure of son (grandson, great grandson, and wifef) the daughter rarer 
for she is equally a cause of perpetuating the racg.: both the son and daughter prol ng the father’ 
line of descendants. (9) Na’ RADAT : 


(7). The line of descendants here intends such descendants as present the oblation cake ; 
for onc, who is not an offerer of oblations, confers no benefits, and consequently differs in no respect 
from the offspring of a stranger or no offspring at all. ‘lhe daughter's son is the giver of oblations, 
not his son ; nor the daughter's daughter ; for the oblatign ceases with him. Coleb. D&. bha. 
pp. 184, 155. 


47. Here again the unmarricd daughter is in the first place the sole heiress 
(7) of her father’s property §. 


: Fe 
TY. Let a maiden daughter take the heritage of one who dies leaving no son (grandson, 
great grandson, and wife) ; if there be no such daughter, the mariicd (¢) daughter shall inherit. 
PaRasara™. 
(t) By the term “ married” is here meant the daushter who has a gon, or who is capable of 
bearing a son ; and not the daughter who is barren, or who is a son-less widow. 


Il. Ofhim,; who leaves no appointed daughter, (nor son,) the dharmajé (d) maiden daughter, 
of his own tribe, shall, like a son, take the inheritance.** Dervata.—‘* Of his own tribe’—'That 
is born of a wife of the same tribe with himself. 

(j) The unmarried daughter is the sole heiress~——that is, to the exclusion of the marricd 
daughter or daughters, if any. Sar Krisxa’s comment on Diyabhdiga. 


(2) Dharmaji—Daughter of the body and born of a legally married wife of the same tribe 
with himself. See owrasa—V. D. p. 17. 


If the maiden daughter, in whom the succession has vested, and who has been afterwards 
marricd, dic, then on the death of this daughter, vested with property, the estate which was 
hers, becomes the property of those persons, the married daughter or others, who would regularly 
succeed if there were no such (unmarried daughter) in’ whom the inheritance vested. It does 
not become the property of her husband and other heirs : for that (text, which is declaratory of the 
tight of the husband and the rest) is relative exclusively-to a woman's separate property (stridhana). 
Coleb. D&. bha. p. 193. 


‘Che maiden daughter, in whom the succession. has vested, and who has been afterwards married, 
may die leaving, or without leaving, a son; in the second case, the succession of the sister who has 
or is capable of having a son is indisputable. In the first case, however, it appcars from the 
statement of Sri’ Krisuna*TARKA'LANKA RA, viz. “Ifa maiden daughter in whom the succession 
was vested, and who was subsequeatly married, die without leaving a son, thén her father’s estate is 


ree 





ir Ea 





~ Coleb. Da’. bha. p. 188. ft By the term ‘ failure of son’ is here intended the failure of heirs as fur as the wife. 
} Na ‘Rava, 18. 49. Coleb Da”. bha’. p. 184. 

$ Coleb. Da% bha. Ch. XI. Sect. 2, para. 4. p. 185—W. Da“ Kra. Sang. p. %—Coleb. Dig. vol. 111. p. 490, — 
Macn. H. L. I. p.-21.—EFib. In. p. 75 & 76, : 

q Coleb. Da”. bha™. p. 185.—W. Da’. Kra. Sang. p. 7.—Coleb. Dig. Vol. ILI. p. 490,—Da% T. p. 54 

** Coleb. p. 185.—W. Da” Kra. Sang. pe 7.—Coleb. Dig. Vol, LIE. pp. 490, $91. 
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inherited: by her married sister, who has, or who is likely to have, a son, ‘that it was his opinion that if 
the maiden daughter (veated with the succession, and afterwards married) die leaving a son, that son 
alone gueceeds.* But. Jt “mu: “T AVA. “HANA and the rest seem to be, of opinion that, whether the maiden 
danghter vested with the succession, and afterwards married, die leaving ot without leaving a son, 
in either case her sister who has or is aspable of having a. son, is entitled to suceéd. For had it 
been the case that, on the death of. the said: daughter, her surviving son was alone entitled to in- 
herit, these authors would certainly have laid it down as a particular rule. In truth, the opinion of 
Sai” Krisuna is not so consistent with justice and reason, as in that case, during the -existence of 
the daughter who has, or is capable of having, a son, the daughter's son, whose title ‘is inferior 
to that of the daughter, shall succeed before her without a positive text declaratory of his title ; 

and the other daughter’s sons, who equally confer benefit on their grandfather by presenting the 
oblation-cake, shall without a just cause, be. excluded. 


Sar Keisuna TARKATANKA na, by laying down in his commentary on the Dayabhdga, that ‘if 
ghere be no widow, the ~—— inherits ; in the first place, a maiden daughter ; ; or on failure of such, 
an affianced daughter: but 
of succession between the daughter who is not, and the daugh.er who is betrothed. Although this 
doctrine is not advanced "hy any other authority, aud the author of Ddyabhdga expressly impugns 
jt as untenable, yet it docs not appear to be inconsistent with reason—for when with reference to a 
text of GouraMa, such distinction is made in the succession of Stridhana, then according to the 
maxim—** An exposition of law, given in one instance, may, if not objected to (by a text) be 
considered applicable in cvery instance,” —it cannot be regarded as untenable.t 







48. If there be no maiden daughter, then the daughter who has, and the 
daughter who is likly to have, a son, equally succeedf. 


This is in conformity with the above text of Para sara and the following text of Vatiasp ATL: 
‘+ Being of equal class (7) and married toa man of like tribe, and being virtuous and devoted to 
obedience, she (namely the Geugnter) iain krita or akritd ©). shall take the property. of her 
father who leaves no son. ; 


(n) “Of equal clqas’’—that is, belonging to the same tribe with her father. ‘* 2arried to a 
man of like tribe’ —1. ‘his is intended to exclude one married to a man of superior or inferior tribe. 
For the offspring of a daughter married ‘to aman of a higher or lower class is forbidden to perforin 
the obsequies of his maternal gandfather and other ancestors who are of inferior or of superior 
‘tank. But one, married to a man belonging the: same class, confers benefits on ec father by 
means of her son. (Coleb. Da. bha. p. 186). : | 











* Sir William Macnaghten, (See his H. L. Vol. 7 p. 24), Mr. Elberling, and a few Pandits have 
however followed the above opinion of Sur Kuisnwa TaRKa “LANKARA. 

+ Although Sir Willam Macnaghten in his Hindu law, (vol. I. p. 21) disspproves of the above distinc- 
_ tion by BAY Log, “ this doctrine ‘is not concurred in by any other authority,” yet since, inthe 2nd Volume 
of the same work (p. 40,) he has quoted, among the approved Tegal gpinions, a vyavastha delivered by the 
court Pandits in conformity with the above distinction, without making any remark as to the impropriety 
thereof, he must be considered to have afterwards acquicsoed 1 in it. 


t Da% Kra. Sang. p. 8, Coleb. Da”. bha”. Ch. XI. Sect. 2, para. 8. D. 186. W. Da% Kra. Fang. p T & 8.—Coleb. 
Dig. vol. ITI. pp. ay on: —Da. T. p. 5¢.—Macn. H,. L. vol.I. p. 24. © 
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(p) KErité—That iss appointed to continue the male fstue. Akritd.—Not 80. 

‘The term puttrikd-putira’ signifies either son of the -appointed daughter, as is said by 
Basnien tHa: “This damsel, who has no brother, I will give into thee, decked with ornaments : 
the’ son, who may be born of her, shall be my son :” or that term may signify a daughter becoming 
by apécial appointment a son ; accordiggly she is mentioned aleo by Basnisntua * a son second 
in rank: that is, t the appointed daughter is coftsidered to be a son: second in rank.” Aitékshard. 
According to J MuTAVA HaNA—* The appointed daughter is as it were son (putfra) ; and her 
son is deemed a son's son (pou/tra) ; and her father, to whom he (thus) appertains, becomes grand- 
sire of sons’s son.” Celeb. DA. bha. p. 153. 


According to Hemddri,—puttrikd-puttra is of four descriptions. q. V: 


(s) The expression ‘ no gon” implies the failure of aon, grandson, great grandson, aud wife ; 
since the daughter's right accrues on fuilure of there. Sai” Krisnna’s comment on Layabhdga. 


50. The daughter who is barren or who is a sonless widow (m), is not 
competent to ‘inherit, notwithstanding the failure of the daughter who has, and 
the daughter who is capable of bearing, a son.* 


For they can not confer benefit (on their deceased father) by presentation of the pdreana 
oblation through their sons.* ‘This opinion of DIStaIty has been i ed even by the author of 
Diyabhaga. : : 


(m) By the term “ sonlese widow” is here meant the widow who did not beget a son, or she who 
had a son that afterwards died, consequently ,— 


51. Neither the daughter whose son is dead, but who has son’s son, nor she - 


who has a female issue, amen though they were not barren.t Coleb. Dig. 
vol. IIT. p. 491. 


52. The os once vested in a daughter dogs not cease until her death, 
notwithstanding she be barren,.or a widow who has not borne a son but 
daughters only. = 

Because these cannot, like degradation, &c., destroy the heritable right. 


53. The daughters, who are not entitled to inherit, are however entitled to maintenance from 
their father’s estate, if ney be destitute of the meaus of support, and the income of the estate be 
Sufficient. ore 

Because in the text of Varnasrati :— With kavya and pirta, let the widow honor the 
‘paternal uncles of her husband, his spiritual parents, and daughter's sons, the children of his sister, 
ma'ernal uncles, and also old and unprotected persons, guests and females of the family”—the 
females of the fumlly, i. e. the widows of her aspande 8 son, _ the rest have been declared objects 
of support.t : 








* See W. Dé. Kra. Sang. p. 9.—Coleb. Da. bha. p. 185.-—Macn. H. L. p. 21.—Elb. In. p. 76. 
t Coleb. Dig. Vol. ITI. p. 491.—Macn. H. L. p. @! 
¢t Vide. V. D. p. 103, 108, & 107. 
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54. If the daughters (competent to succeed) be numerous, a distribution Vyavastha’ 


should-be made among them. Coleb. Dig. vol. ILI. p. 498. 
55. And in default of my one of rane the other suceeds to the property 
inherited by her.+ 


Because the daughter's son and the rest are not entitled to succeed so long as there exists 
a single daughter (competent to inherit); and because there is no positive text declaratory of the 
daughter's son’s succession — with his mother's sister. 


Ji HTT NA only says re wealth which 7 devolved ara daughter goes after her 
(death) to the heir of her father; he has not expressly affirmed, that a daughter shall not alien 
an estate which has devolved to her: but if it be said, the general maxim, “that after a woman the 
legal heirs (of the former male proprietor) take the estate,” cannot be deduced without establishing 
a general rule that @ woman shall merely enjoy an estate which has devolved on her,eit then follows 
that such is his meaning, but not otherwise. (Coleb. Dig. vol. III. p. 497). Consequently, — 


56. The daughter, without a lawful cause{ is incompetent to make a gift, 
mortgage, or sale of the property she inherited, but shall enjoy it, restraining 
herself until her death§, 


Legal opinions delivered in, and admitted by, the several Oourts of Judicature, and examined 
and approved of by Sir William Macnaghten. 


Q. A landed proprietor dies, leaving’ two married daughters, and one unmarried. Of the two 
married daughters, one files a plaint in a,court of justice, claiming a third of the estate left by her father. 
In this case, who is entitled to the succession ? Can a married daughter suc for partition, where there is 
a maiden daughter living ? 


R. Of the daughters, the maiden one is, in the first place, heir to the paternal property, by reason 
of her offering the funeral oblations to the aleceased father, to the entire exclusion of all the others. 

Authorities.—The text of Manu, laid down in the Shuddhitatwa ond otheMlaw books: “The maiden 
daughter of a person who dies leaving no male issue, offers the funeral cake to his manes,’’#* 





{ W. Da’. Kra. Sang. p. 9.—Macn. H. L. Vol. I. p. @1 & @4,—Elb. In. p. 76, 

¢ Seo V. D. pp. 58, 61, 68, 65, 103. 

§ See Macn. H. L. vol. I. pp. 21-28. As the eerie s right to succeed is inferior to that of the 
widow, it necessarily follows that she too is only to enjoy the property, and fhat she is subject to the same 
restriction in the use of it as the widow. On her death, the estate goes to her father’s next heir. Elb. 
In. pp. 76, 77. 


“a# This is not a toxt of Manu, but of Riehyasringa. 
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Accordingly, where -there are married and unmarried daughters, the maiden exclude the married 


‘daughters from the inheritance. . ‘To-this effect the Ddyabhiiga cites the text of Para sana :—* Let a 
maiden daughter take the heritage of one who dies leaving no male iesue ; or, if there be no such daughter, 
& anarried on shall inherit.’ Manu :—“ His own maiden daughter, ‘born in holy wedlock, shall like a 
von take the Inheritance of him who dies without male i issue.” * 


First, the maiden daughter takes the inheritance, then the daughter. who his been betrothed, and 
lastly the married daughter: this is the rule of the daughters’ succession. -The claim, therefore, of the 
married daughter is inadmissible.—City of Dacca, January 8th, 1817. Ch. I. Sect. 3, Case 1, (pp. 39, 40). 


Q. A person died, leaving a son and a, daughter by different wiyes. ‘The son is insane and dumb, 
an there ts no hope of his recovery. In this case, is the. daughter. alone entitled to succeed to her father’s 
property, or does it devolve on his maternal grandfather, subject to the copdition of his maintaining 
the son P 


R. Under tho.circumstances stated, in default of his widow, the daughter of the deceased is alone 
entitled tu the succession, to the exclusion of the son. The son’s maternal grandfather has no legal claim 
to any share of the property subject to the condition stated, but the son must be supplied with the 
necessaries of life by nus half sister. 


Authorities :— 


Manu :—“ Impotent persons and outcasts, persons born blind and deaf, mad men, idiots, the dumb, 
and those who have lost a sense or a limb, are excluded from a share of the heritage.”’ « 

Devara :—* On the death of a father (or other owner of property), neither an impotent man, nor 
a person afflicted with elephantiasis, nora mad man, nor an idiot, nor one born blind, nor one degraded for 
sin, nor the issue of a degraded man, nor a hypocrite or impostor, shall take any share of his heritage. 
For such men, except those degraded, let food and clothes be provided.” 

Zillah Burdwan, July 25th 1822. Ch. I, Sect. 3, Case 3, (pp. 42, 43). 


Q. A man of the shidra tribe had a son and a daughter. The son died during the life-time of his 
father, leaving a widow. Afterwards the father died, leaving a daughter, who is mother of male issue, and 
his son’s widow. According to law, is the. widow entitled to inherit the property, or the daughter of the 
deceased proprictor P 


R. If the man died leaving. no widow, his daughter .(who is mother of male issue) is entitled to 
inherit his entirg property, although there is a widow of his son; the widow having no right to her father- 


in-law’s property where his own daughter exists, bccause the daughter may cause her sons to present the | 


funeral cake to her father, and also to two of his ancestors, but the widow of his sonis not competent to 
fulfil this duty. 


Authorities. —“ The wife and the daughters, also. both parents, brothers likewise, and sons, gentiles, 
cognates, a pupil and a fellow student: on failure of the first among these, the next in order is indeed heir 
to the estate of one who departed for heaven, leaving no male issue.” “ Even the son of a daughter 
delivers him in the next world, like the son of a son.” These doctrines are laid down in the Dayabhaga 
and other works, City Dacea, March 27th, 1815. Ch. 1. Sect. 3, Case 4, (pp. 43, 4-4). 


Q. If a person die, having two iadies and subsequently ane of them dic, leaving two sons and her 
sister, her surviving; in this case, will the property of the develised daughter devolve on her sons, or on 
her sister ? What is the law in respect of such property, whether it be divided or undivided ? 
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R. Supposing the person to have died leaving two daughiters, and subsequently one of them to have Of two daughters wh 
died leavitig two song and a sister, her surviving; and the deceased daughter to’ have succeeded to the soa ee od sae dying 
property at the time when she was a maiden, or to havo succeeded after her marriage, and afterwards her ue one pis oe ae 
sister to have become a barren or a childless widow, then the deceased daughter's share of the paternal estate sister havo, or Pie like! y to 
will devolve on her sons. If the deceased daughter derived the right to the property after her marriage, el acre eat te 
and her sister be not a barren or a childless widow, then that sister, she having male issue, or being likely inherits, 
to have such, is entitled to the succession. The property which devolved on the mfrried daughter 
by right of inheritance, goes at her death to her father’s next heir. Of the father’s héirs, in default of 
a heir down to the widow, his daughter is first in rank. . The property, whether it be divided orgindivided, 
and whether after partition the family be re-united or not re-united, will, according to the law as current 
in Bengal, devolve on the next heir. This opinion is conformable to the Ddyabhdga, Commentary of 
Sri” Krrswa TaRKaLanca’Ra on the Déyabhaga, Ddyakramasangraka, * Vivadarnavasetu, Vivdda- 


bhangdrnava, and other authorities curreftt in Bengal. 


Authorities.—“ Tn default of the wife, the daughter next succeeds.” “ The following special rule must 
be here observed, namely, that if a maiden daughter, in whom the succession has once vested, and who 
has subsequently married, should die without having borne issue, the married sister who has, and the sister 
who is likely to have, male issue, inherit together the estate which had so vested in her. It does not 
become the property of her husband or others, for their right is exclusively to a woman’s separate property, 
(Stridhan). But, if there be no maiden daughter, then the daughter who has, and the daughter who is 
likely to have, male issue, are together entitled to the succession; and. on failure of either of them, the 
other takes the heritage. In default of daughters having, and daughters likely to have, male issue, 
daughtors who are barren, or widows destitute of male issue, arc incompetent to take the inheritance, because 
they cannot benefit the deceased owner, by offering (through the medium of song) the funeral oblation 
at solemn pores In default of all daughters (who are entitled to succeed), the daughter’s son takes 
the inheritance.” This is laid down in tho Ddyakramasangraha, Vivddarnavasetu, and other authorities. 


“ In like manner, if the succession have devolved on a daughter, those’ persons who would have been 
heirs of her father’s property, in jher default, (as her,son, her paternal grandfather, &c.,) take the 
succession on her death; not the heir to the daughter’s property (as her daughter’s son, &c.). This is 
cited-in tho Déyabhéga—Sudder Dewanny Adawlut. Ch. I. Sect. 3, Case 5, (pp. 44—46). 


Q. The proprietor of an ancestral landed estate died, leaving a widow and a daughter him surviving. Property which had de: 
Subsequently to his-death, his widow took possession of the property by right of inheritance, and then she me pe Ey ame ee te 
died, leaving the daughter before mentioned, who was a childless widow, and a son of her husband's paternal she dies, to the son of her 
uncle. Now these two survivors claimed the inheritance, i in this case, which of them is entitled to it, or are, Rusban’ ®, Paternal uncle, to 
they both, and if so, in what proportions P _ less widowed daughter. 


R. Under the cireumstances above stated, according to law, the succession devolves on the son of the 
paternal uncle, by whom tho childless widowed daughter is excluded ; but she is entitled to receive food and 
raiment from the son of the paternal uncle of the proprietor. This opinion is conformable to the 
Dayabhdga and other works of law. aan court ‘of appenl February 6th 1808—Ch. I. Sect. 3, Case 6, 
(p. 46). 


> 


Q. I. A man died leaving a widow (A), and a daughter (B), who had two sons (C and ID), of whom 
the former died before his mother, leaving a widow, but no issue. In this case, has the widow of C, either 
during the life-time of B, or on her death, any right to the property left by tho original proprietor ? Or on 
the death of B, will the property devolve on D, or on his heirs, while C’s widow is living ? 
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R.I. At the death of the original proprietor, who left no heir down to a: great grandson, his widow 
was entitled to his property ; and at her death, her daughter, B, had the right of inheritance, her son’s (C's) 
widow having no right of succession ; as her hushand’s property over bis maternal grandfather's property 
could not have accrued during the life-time of his mother ;’ but on the death of B, her son, D, is entitled to 
inherit the whole property of his. maternal grandfather ; and on his death, his heirs will take it, to the 
exclusion of C’s widow. This ee is conformable to the Da yabhéga, nen and other 
authorities, 

Authorities The text of Ja“axvavaLKya and Visaxv.* 


Q. 2. On the death of the original proprietor, his widow made a gift of his entire property to her two 
grandsons C and D, while their mother, that is the daughter (B) was rang In this case is the gift 
binding and good ? 

R. 2. Supposing the gidow: durigg the Tife-time of her daughter B, to have made a gift of the 
whole froperty of hor husband which devolved on her at his death by law of inheritance, without the 
express consent of her daughter, to her two grandsons, the gift is illegal, as it is a settled rule, that the 
widow has only the right to enjoy her husband’s property with moderation until her death. ‘This is 
consonant to the doctrines cited in the Ddéyabhkéga and other law tracts. “ @ 

Authorities.—The text of Ka TYAYANA, and that of Ddnadharma a chapter of the Mahdbhdrata.t 

Zillah Nuddea, March 8th 1823—Ch. I. Sect. 3, Case 8, (pp. 47-49). Khyamankari-Dasi versus 
A nanda Chandra Gupta. 


Q. Is a cdaughter’s son entitled to inherit the estate of her materrial grandfather, while a childless 
widowed daughter of that ancestor exists ? 

R. The daughter’s son is alone entitled to succeed his maternal grandfather, even though his 
daughter who is a childless widow is living, she being excluded by reason of her having neither husband 
nor issue. 

Authorities :— 

The text of Vaernaspatt cited in the Déyabhdga and other legal authorities. “ As the ownership of 
her father’s wealth devolves on her, although kindred exists; so her son likewise is acknowledged to be 
heir to his maternal grandfather's estate.”’ 

Manu.— The maternal grandfather becomes i in law the father of a sont: let that son give the funeral 
cake, and possess the inheritance.’’§ 

The true meaning of the preceding passage is, “that in default of daughters likely to have male 
issue, daughters who are barren, or widows destitute of male issue, are incompetent to take the inheritance, 
becanse they cannot banefit the deceased owner by-offering (through the medium of sons) the funeral 
oblation at solemn obseqiues.” Zillah Hooghly, July 1st 1822. *Ch. I. Sect. 8, Case 9, (pp. 49, 50). 

I. A widow died after suing for her husband’s property. The Sudder Court pronounced a decree in 
favour of her daughter. The vyavashtd upon which this decree was founded, was:—“The daughter was 
the legal heir, if she have a son, or if there be any probability of her having one. Should she die without 
producing a son, her husband had no claim to the property which should (then) devolve on her fafker’s 
heirs—R4j Chandra Das vereus Musst. Dhan Mani—24th May 1824. 8. D. A. Rep. vol. HL. 
pp. 8361—363. 

) II. A person named Shiv Nath died oo a nal widow uci Bhagavati) and an uterine brother 
named Gobinda Prasad. Subsequently his widow brought forth a daughter who was named Ganga Mf&ya. 
The widow then died leaving the daughter who was married long after her death. Subsequently, Gobinda 
Pras&d (brother of the original proprietor) died leaving a son named Krishna Kishore. A few years after 

* ‘To be found at page @9 of the Vyavasthd-Durpanc. + To be found at pages 55 & 59 of the V yavasth4-Darpana. 
- ¢ This should be ‘* yrandsize of a son's son’’ and not “ father of a son’. See the above text in she Institutes of Manu. 
¢ The last stanza of Manu. IX. 139. 
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this, Gang& Maya’s husband died leaving her a barren childless widow, but permitting her to adopt. Held 
that Ganga Maya 1s the lawful heir on the death of her mother, but she (Ganga Mé&y&) has only a life 
interest; that on her death, the estate should revert to the son of her father’s brother, to the exclusion of 
her (Gang& May&’s) adopted son—Gangh May& vereve Krishna Kishore Choudhuri, 17th December 
1821, 8. D. A. Rep. Vol. III. pp. 128—132. 


The vyavasthdé upon which the above decision is founded was to the following effect : On the death of Shib 
NA&th, his property belonged of right to his widow Bh&girati, and not to his brother Gobindpras&d ; for the 
estate of him who dies leaving no other heir, down to a great grandson, devolves, by the law of inheritance, 
on his widow. On the death of Bh&girati, the estate she had inherited from her husband, should devolve 
on her daughter, who was unmarried at the time of her husband’s death, and not on the brother of Shib 
Nath, for, by the law of inheritance, of the three descriptions of daughters, that is, the unmarried daughtey, 
the married daughter, whose husband is living, and of whom there is a probability of a son being born, 
and the daughter who has borne a son, the first mentioned has the best title to the succession in default 
of other preferable heirs. But the son adopted by Ganga Ma&y&, by the consent of her husband, has no title 
to the estate to which she had succeeded, because, according to Ddyabhdga, an adopted son has no legal claim 
to the property of a Bandhu or cognate, and according to the interpretation of the text of Mawu, which 
admits adopted sons to the right of succession collaterally, the meaning is succession to the property of persons 
belonging to the same family as the adopting father, as fully appears from the Manwartha Muktdvali compiled 
by Culluca Bhatta and other authorities. On the death of Gangs Ma&ya, therefore, the estate left by her 
father, to which she had succeeded on the death of her mother, and her right to which was hmited to a 
life-interest, should devolve on Kishen Kishore, the brother’s son of her husband, because when an estate 
devolves on a childless widow, who is held to be half the body of her husband, it reverts at her death to the 
heirs of her husband. So an estate which had devolved on a daughter, who has a weaker claim, should, 4 

fortiori, revert to the heirs of her father. 


See also the following cases :— 


Ray Sham Ballabh versus Pran Krishna Ghose—ith July 1825, S. D. A. Rep. vol. III. p. 33. 
and V. D. p. 9. | 

Gad& Dhar Sarm4, and Kali Das Sarm& versus Ajodhy&4 Ram Choudhuri—30th October 1794, 8. D. 
A. Rep. Vol. I. p. 6. 

Two maiden daughters of Jagat Ballabh succeeded in to equal shares to his estate. Of these, one 
dying a childless widow, the other (as heir to the father of the decewsed) took the vacant succession in 
preference to her father’s brother’s son. Ray Sh&m Ballabh versus Pran Krishna Ghose—29th March 
1830, S. D. A. Rep. Vol. V. page 21. 

A Hindu widow executed a testamentary deed of gift of the landed property which she inherited 
from her husband, in favour of her four daughters, granting them equal shares of the property to be entered 
on by thom after her death. The daughter of one of the two daughters, who died during the lifetime of 
the widow, sued the two surviving daughters for a fourth share of tho property in right of hey deceased 


mother. 

On consideration of all the documents, the Sudder Court (present J. Fendall, and S. T. Goad) 
were of opinion that the deed of gift, under which the plaintiff claimed a share of the property, was invalid, 
and that, as the title of her mother Apirba to tho said property had never been completed, from. her having 
died before her mother Lakkhi Priy& (the said widow), tho plaintiff who claimed the property through 
her mother had consequently no right thereto, ‘and accordingly dismissed the claim.—Musst. Abhoyé and 
another versus I’shwar Chandra G&nguli—2nd April 1819, S, D, A. Rep. Vol. II. p. 290. 
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DAUGHTER’S SON’S RIGHT OF SUCCESSION. 


56. On failure of (the qualified) aaa (y) the succession devolves on Vys:asvia’ 


the daughter’s son.* 


(y) By the expression ‘‘ on failure of the daughter” is here meant the failure of the maiden 
daughter, the daughter who has, and the daughter who is likely to have, a son; since the daughter's 
son inherits notwithstanding the existence of the daughter who is barren or who is a sonless widow. 


I. By that male child, whom a daughter, whether Xrifd or akritd, shall produce from a 
husband of equal class, the maternal gandfather becomes grandsire of a son’s son; let tha: son 
offer the oblation-cake and possess the inheritance.f Manu. Ch. 1X. V. 136. 


II. “ Let the daughter's son take the whole estate of the father (r) who leaves no son (/) ; 


and let him offer funeral oblations ;—one to his own father, the other to his maternal grandfather. 
Manu. Ch. 1X. V. 1332. 


(r) ‘The term “ leaving no son” is here used to signify failure of heirs as far as the daughter, 
otherwise it contradicts the text of JAGNYAVALKYA : (‘* ‘The wife, also the daughters,” Sc.,) and 
also the texts of other sages. (See W. Dd. Kra. Sang. p. 10.) 


(1) ‘* OF father’—that is, of the father of the mother. (See W. D4. Kra. Sang. p. 10.) 


IIT. Between a son's son and the son of a daughter there is no difference in law; since their 
father and mother both sprung from the body of the same man.# Manu. Ch. IX. V. 133. 


IV. If one die leaving neither son nor grandson, the daughter's son shall 
inherit the estate; for, by consent o all, the son’s son and the daughter's son are 
alike in respect of the celebration of obsequies.{ VisHNu. 


V. ‘The maiden-dauzhter, married daughter, and daughter’s son, are all signified by the 
plural term “ daughters” in JA @NYAVALKYA'’S text:—** The wife and the daughters, &c.” 
(See V. D. p. 29.) As the word ‘* sun,” in the phrase * who departed for heaven leavin: no son,” 
intends male issue down to the g:eat grandson, since he is equally a giver of oblations; so does 
| the term ‘* daughters” comprehend the daughter's son, for he also is the giver of oblation-cakes.§ 


The followers of the J/7ithild school assert, that the daughter's son is entitled to the heritage 
after the whole of the heirs er.umerated in the text—‘* The wife, also the daughter, ¢c.,” and 


* W. Da” Krae Sang. p. 9.—Coleb. Da’. bbha. Ch. XI. Sect. 2, paras. 17 & 19. pp. 189 & 190.—Coleb. Dig. 
Vol. Lb. p. 498. Macn. UH. L. Vol. I. Ch. I. p.283& 25. Elb. In. p. 77, 


t Coleb. Da” bha’. p. 120,——W. Da. Kra. Sang. p. 10.—Da% T. p. 54. 


* | ; 
¢ Coleb. Da. bha. p. 191. Da’. f. p. 54.—Coleb. Dig. Vol. UL. p. $¢8. This text is not fuund in the institutes of 
Vishnu. It is cited by RacnuNnannana in Diyatatwa as on the authontity of Gotinoana sa’s Quotation. 


¢ Coleb. Da’. bha. p. 198.—Da. T. pp. 63 & 5@. Coleb. Dig. Vol. If’. p, 698. 
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several other texts. This is wrong ; for since a series of heirs is recounted ending with the king, 
whose failure never occurs, it must necessarily result, that the daughter's son could not obtain the 
mheritance at all, and the texte declaratory of his right would then be irrelevant.* 


‘Therefore the successien of the dauzhter’s son, on failure of daughters, as affirmed by 
Vv “pa. J “B 3 : d 
ISHWARU PA. JITENDRIYA, “GoosaDeva, and Govinpara JA, should be respected.+ 


57. If the daughter's sons be numerous, a distribution must be made: the 
shares shall be equal and inherited per capita and not per stirpes.t 


Yor instance. —If there be two sons of one daughter, and three of another, five equal shares 
must be allotted, they shall not first divide the estate into two parts, and afterwards allot 
one shire to each; for such a mode of distribution is only ordained in partition among the 
sons of sons: and the reasoning is not equal, for, a son’s son, whose own father is dead, receives 
a shire from his uncle; but the danuzhter’s son, who3ze mother is deceased, docs not receive a 
share from his mother’s sister. Coleb. Dig. Vol. III. p. 501. 


58. On the death of a daughter’s son, who has received the heritage of his 
maternal grandfather, his own son or other heir takes the estate inherited by him, 
because it had become the property of their ancestor ; and not the heirs of the 
maternal grandfather.§ 


59, The daughter's dattaka son is not entitled to inherit her father’s estate. 


I. Saxxewa and Licxaitra :—A son rejected (by his father or mother), the son of a pregnant 
bride, a daftuka or a son given (by his maternal parents), a son bought, ason bya shidrd, and a 
‘son self-given : these six sons are not heirs (to collaterals), ‘The son begotten in lawful wedlock, the 
son of a wife begotten (by a kinsman), the son of an appointed daughter, the son by a woman twice 
married, the son of a young woman unmarried, and a son of concealed birth, are six kinsmen 
and heirs. - 


If. Yama or Jama :—welve sons are nfiRa by sages, who know the principles of things: 
among these sons, six ar®kinsmen and heirs; six not heirs, but kinsmen: The first is declared to 
be the son begotten by a man himeelf (in lawful wedlock); the second, a son begotten on his wife 
(by a kinsman); the third’ is the son of an appointed daughter: thus have the learned declared 
the law. The fourth is a son by a twice married woman ; the fifth, a son by an unmarried girl ; the 
sixth, a son of concealed birth in the Husband's mansion: these six give the oblation-cake, and take 


7 WwW. Da’. Kra. Saag. p. 10. ¢ Coleb Da bba. p. 193. 
¢ Coleb. Dig. vol. IIT. p. 508. Maca. HH. L. vol. I. pp. 23 & 25. 


¢ Celeb. Dig. vol. IIT. 502. 
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heritage. A son rejected (by his father or mother), the son of a pregnant bride, a son given by his 
natural parents, a son made (through adoption), and fifthly a son bought, and lastly he who offers 
himself of his 6wn accord: these six, being of mixed origin, are kinsmen, but not heirs (except to 
their own father). 


Ill. Na‘napa:—A son begotten by a man himself in lawful wedlock, a son begotten on his 
wife by a kinsman, the son of an appointed daughter, the son of an unmarried girl, the son of a 
pregnant bride, and a son of eoncealed birth, a son by a twice mirried woman, a son rejected, a 
son given by his natural parents, a son bought, a son made by adoption, and a son self given, are 
declared to be twelve suns : among these six are heirs to kinsmen ; six not heirs, but kinsmen ; 
their relative rank corresponds with the order in which they are here named. 


IV. Devaca :—(After enumerating the son of the body, the son of an appointed daughter, the 
son of a wife, the gon of an unmarried girl, a son of concealed birth, a son rejected, the son of a 
pregnant bride, a son by a twice married womin, a son given (by his natural parents), a son 
self-given, a son made (by adoption), and a son bought,) adds :—‘* These twelve sons are propounded 
for the purpose of offspring : being sons begotten by a man himself, or procreated by another 
man, or received (for adoption) or voluntarily given. Among these, the first six are heirs of kinsmen, 
the other six inherit only from their own father: the rank of sons ie distinguished in order as 


enumerated. Vide Coleb. Dig. Vol. III. pp. 151—155. 


True, in the text of Manu, the Dettaka has been reckoned as one of the first six sons, who are 
kinsmen, and heirs, but that text has been interpreted by Kurtuxa Baatta and the rest to 
mean that the Dattaka son is heir only"to the kinsmen or relations in the agnatic line. 


In the Dattaka Chandriké, the adopted son, considered to be the heir to the relatives of hie 
adoptive father, is one who may be endued with good qualities. 


The author of Vivddabhangdrnava says also the same thing. Thus:—‘‘A question here occurs 
for discussion : Can a son given be heir to a kinsman, of not? On this point some lawyers affirm, 
that the right of the-son given to inherit from a kinsman, which is mentioned by .Manv 
and Baupwa’vana, and his superior rank, as ordained by Gorama, VrinasPatt, andthe Kdlikapurdna, 
must be considered as relating to a son given, who is endowed with transcendent good qualities; for 
the expressions used in the text of Vaimaspatt, ‘‘ pure by class, and irreproachable for their conduct,”’ 
denote transcendent good qualities : pure signifies ** absolved from all guilt,—by acts of religion, 
by alms, by study of scripture, and by sacrifice, men become pure, or are absolved from all guilt.” 
A text of Manu shows, that a son given, being enduec with every virtue, shall take the heritage. 


Coleb. Dig. Vol. III. p. 270. 


But Jimuravana 2 is, it is clear, of opinion that persons endued with such qualities are rare in 
the present (#ali) age ; for he haa in a manner denied the right of primogeniture on the ground of 
there being no-elder brother meriting the same, and here also, it appears, that on consideration of 
there being no adopted son endued wiih eminent good qualities, he, after quoting the text of 
Devata, has. laid down, ‘and very justly too, that ** the true legitimate son and the rest, to the 
number of six, are not only heirs of their father, but also heirs of kinsmen; that is of sapindas 
and other relations. The others are successors of their (adoptive) father, but not heirs of collateral 


relations (sapindas §c.)" See—Coleb. Da. bha. p. 156. 
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Legal opinions delivered wn, and admitted by, the several Courts of Judicature, and examined 
and approved of by Sir William Macnaghton. 


(J. Three individuals (being utorine brothers) live together, enjoying their patrimonial property as 
an undivided family. The elder brother dies, leaving a wife and daughter him surviving. ‘The second 
brother dics, leaving a son. The younger brother dies also, leaving a wife and son. On the death of the 
elder brother, his ‘widow continued to live with her husband’s second and younger brothers, exclusive] v 
enjoying her portion of the property. She subsequently died, leaving her daughter, and that daughter's 
sun, Afterwards the daughter dicd, leaving her ‘son. In this case, does the estate of the elder brother 
devolve on his daughter’s son, or on his nephews—in other words, the sons of his second and younger 
brothers ? 

It. Under these circumstances, the estate of the eldest brother will be inherited by his daughter's 
son, and not by his second and younger brothers’ sons. This opinion is conformable to law.—Zillah 
Tipperah. June 27th 1815. Ch. I’ Sect. 3, Case 10, (p. 50.) 


Q. A man dying, and Jeaving a brother’s widow and son, and a daughter's son, (the whole family 
being joint and undivided,) have the two former any right to participate in the property of the deceased, 
notwithstanding the existence of the latter, he being in a state of minority ? 

R. On failure of heirs down to the daughters, the grandson of the deceased in the female line is 
alone entitled to the succession, to the entire exclusion of the brother’s widow and son, even though they 
lived with the minor as a joint and united family. The estate to which the minor is entitled by inheritance 
will be managed by his nearest of kin during his minority. 

Authorities.—“ 'Yhe wife and the daughters, also both parents, Drotnens likewise,” &¢.* The term 
“ daughters” implies both the daughters and their sons.* 


Dacca court of appeal, August 20th 1819. Ch. 1. Sect. 3, Case 11. (p. 51). 


Q. A person had two sons by different wives. His younger son died, leaving a widow, both parents, 
and his half brother (who was older than himself), him surviving ; subsequently to his death, the father 
died, and the eldest son took possession of all the movable and immovable property which he left. Some 
time aftegvards, this son died, leaving his step-mother, a daughter’s son, and the widow of his half-brother. 
"he widow of the brother who died Jast became possessed of all the property which had devolved on her 
husband, and soon after died, leaving two claimants to the estate ; namely, her own grandson in the female 
line, and the widow of the tirst deceased (bemg the younger son) still living. In this case, according to 
law, does the estate devolve on the daughter’s son of the eldest son, or on the widow of the younger one ? 


Rt. In default of heirs down to daughters having, and daughters Jikely to have, male issue, the 
daughter’s son is entitled to the succession. The widow whose husband died during the life-time of his 
father; has no right to take the inheritance on the death of her husband’s half brother's widow, but her 
maintenance rests with the grandson of the eldest son. Zillah Burdwan, August 19tly 1823. Ch. I 
Sect. 3, Caso 12. (pp. 51, -52). 


Q. A Brahmin died leaving two sons, a daughter, and a daughter's son. Subseqjently his eldest 
son died without male issue, and then the younger, leaving a widow and a daughter who are since 
deceased, but the latter at her death left an unmarried daughter .and her own hush 
defendant in this case. Now the original: proprietor’s grandson by the female side claims the property 


nd, who is the 


which devolved on the younger brother's danghter. In this cage, will the property in question devolve on 
the original proprietor’s daughter’s son, or on the husband of the younger brother's daughter ? 


** See V. D. pp. #2, 163. 
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R. Under the circumstances stated, the property which the younger son’s daughter inherited from 
her father will go to the original proprietor’s daughter’s son, to the entire exclusion of her husband apd 
daughter, because the grandson confers more benefit on the deceased. Any property which is her own 
peculium, her own heirs will take. This is consonant to tho Ddyabhdga. 

Zillah Hooghly, February 28th 1817. Ch. I. Sect. 8, Case 14. (pp. 56, 57). 


Q. A person brought an action, claiming his maternal grandfather's property, while his mother was 
living, and there was a possibility of her bearing more children. In this case, was the grandson entitled 
to a judgment for the property P 


R. The plaintiff’s mother has exclusive right to the property claimed, consequently the plaintiff 
eannot be considered in the light of an heir to the deccased, 80 long as his mother survives. 
Zillah Twenty-four Pergunnahs. Ch. I. Sect. 3, Case 15. (p. 57). 


Q. A landed proprietor died, leaving two widows and two daughters by different wives. Some time 
after the widows died, and on their death the first wife’s daughter who is a childless widow, and the second 
wife’s daughter who is mother of two sons, jointly possessed the estate, and equally shared the produce of 
it. The daughter who ia childless widow, disposed of a moicty of the estate by a deed of gift in favour 
of her own spiritual teacher (gooroo), for the benefit of her deceased father. In this case, has the dced 
of gift validity or otherwise ? 


R. Under the circumstances stated, the childless widowed daughter has no “ight to any part, of tho 
paternal estate, even thofigh she enjoyed the moiety of its produce, consequently, the gift, which was made 
without the sanction of her half-sister and her sons, is illegal. This is conformable to the Ddyabhaga 
and other legal authorities. 


Authorities. 


“ Therefore the doctrine Should be respected, which Dikshita maintains, namely, that a daughter, 
who is mother of male issue, ‘or ‘who is likely to become so, is competent to inherit; not one who is 
a mtON or is barren, or fails in bringing male issue, as bearing nono but daughters, or from some other 
cause.” The Ddyabhaga. 

“ The doctrine maintained by Drkshita, and respected by the author of the Ddyabhdga, namely, that 
in default of daughters having, and daughters likely to have, male issue, daughtcrs who are barren, or 
widows destitute of male issue, are incompetent to take the inheritance, because they can not benefit the 
deceased owner by offering (through the medium of sons) the ae oblation at solemn obsequies, should 
be understood.”? The Déyakramasangraha. 


Calcutta court of appeal. Ch. I. Sect. 3, Case. 16. (pp. 57, 58). 


See the case of Jagamohan Mukerjy& and Gopi Mohan Mukerjy& vereus Panch&nan Chatturjy4 
and another, (7th June 1825.8. D. A. R. Vol. IV. p. 67,) in which the estate of a deceased proprictor 
was awarded to the sons of his daughter in preference to the grandsons by lineal descent in the male line 
of his full brother. 


Raémpraséd had’ six wives, four of whom died childless. By his wife Parameshwari (one of tho 
two surviving wives) he had a daughter named Sarba Mangalé, mothor of the plaintitl, and by his other 
(surviving) wife, Padma Mukhi, also, he had a daughter named Krishna Pryi&, mother of the defendants. 
The plaintiff, after the death of his own maternal grandmother, maternal grandfather, and Padma Mukhi, 
the other wife of his maternal grandfathor, suod the defendants for half of the estafe left by his maternal 
grandfather 
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The Zillah judge dismissed the claim, considering that there was sufficient evidence to raise a 
presumption, that the plaintiff’s mother and grandmother df€d before the husband of the latter ; and on 
the ground that, after the death of Ram Prasad (maternal grandfather of both parties,) his second wife, 
Padma Mukhi, grandmother of the defendants, obtained possession of the property, and made a gift of it 
te them, and that the plaintiff had never advanced any claim since the death of his maternal grandfather. 


From this decision the plaintiff appaaled to tha Dacca provincial court, and dying pendente lite, was 
succezded in appeal by his sons. Two judyes*of this court, for reasons retorded in their proecedings, 
awarded to the appellant (plaintiff) possession of the share claimed. 


The Sudder .Dewanny Adawlut, havinz consulted with their Pandits, who declared the gift invalid, 
and the maternal grandsons (whether by different mothers or not) entitle] per capita ani not per stirpes, 
amended the decree of the provincial court, and ordered the property to be divided into three equal 
shares, and one to be given to the plaintiff, and one to each of the two defendants, grandsons of the 
deceased proprietor—17th July 1821, Ram Dhan Sen versus Krishna Kanta Son, 8. D. A. R. Vol, IIT. 
page 100. 


PA mjoy Shil claimed from his (patornal) uncle and his widow a3 tHe persons last seised. The aunt - Case 
shortly before survived the uncle, whoso patrimonial estate it was; but in the course of the examination being on the vyavasthas 
it came out from the petitioner that his uncle and aunt had left an only daughter surviving them, who pom oaae 
was marricd to a person of the name of Nabakishore, ani who had a mile child by him, which male child 


survived the mother from eight to fifteen days. 


The Pandit declared,—“ If there had been no issue of the uncle’s daughter surviving its mother, the 
property, on the daughter's death, would have gone away from her husband Nabakishore, to the 
complainant, as next heir of tho uncle; but ‘as the daughter hal male issue, which survived her, the estate 
descended to such male issue on anaes death Nab akishore, the father, took, as heir at law to his son. The 
petition was accordingly dismissed.—12th June 1816. East’s. Notes, Case 53. 


Gangt May’ versus Krishna Kishore Choudhuri—17th December 1821. S. D. A. Rep. Vol. ILI. Case 
pp. 128—132. See V. D. pp. 159—161. 


hearing on the vyavastha 
Nos, 5J. 


On THE FATHER’S RIGHT OF SUCCESSION. 


‘60. On failure of the daughter’s son (s), the succession devolves on the Vyavasthi. 
father.* : 


Because he confers benefit (on the deceased son) by presentation of two oblation-cakes, (one Reason. 


to the grandfather, and the other to the great grandfather of that son), in which the deceased 
participates. | ® 


I. The texts of Visunu and JaGNYAVALKYA, See V. D. p. 29. 


Il. After partition, if a son die leaving no son, ¢ h), the faher takes the (deccased son's) Authority. 
property}. Ka’ TYA “YANA. 





* Goleb. Da’, bha’. Ch. XI. Sect. 3, para. 1, p. 194.—-W. Da’ Kra, Sang. pp. if, 12.—Coleb. Dig. Vol. II. 
p. 508 Da. T. p. 54 Elb. In. 77. 


t This text is inaccurately translated it in Winch’s Déyakrama Sangraha, p. 11, and Colebrooke's Digest, Vo). LIL. p. 506. 
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(s) Here the expression ‘ failure of daughter's son’ means the circumstance of a daughter's 
not being born, as well as the failure of such daughter's son as was not vested with succession, since 


on failure ‘of a daughter's son vested with succession, his own heirs shall succeed to the estate 
(and not the heir of the former owner.) 


(h) Here the term ‘leaving no son” com prenends the failure of heirs as far as the 
daughter's son. 


Va cnaspatr Misra, (ana others) by isgeue a different reading in the text of Visunt, viz.—-- 
“ The wealth of him who leaves no male issue, goes to his wife ; on failure of her, it devolves on daughters : 
if there be none; it belongs to the mother ; if she be dead, it-appertains to the father’’—have declared the 
mother’s right of succession to precede that of the father. This is not correct ; for fhe reading established 
hy the original text of Visnwu, is the reverse (of that which they have adopted,) namely: “ If there be 
none, it belongs to the father; if he be dead, it appertains to the mother.” It has also been thus tran- 
scribed by all authors. Besides, the other reading is at variance with the text of Ka°ryayana above 
‘eited (W. Da. Kra. Sang. p. 11.) This is a result too of reasoning-—that the father’s right of succession 
should be after the daughter's son, and before the mother, because the father is preferable to the mother and 
the rést, by reason of presenting (personally) to others two oblation-cakes in which the deceased participates ; 
and his superiority is indicated in a passage of Manu: “ In a comparison of the male with the female 
sex, the male is pronounced supcrior,’’ (9, 85;) and in the term “ pitarouw, both parents,” the priority of 
the father is indicated : for the father is first suggested by the radical term pzt7i ; and afterwards the 
mother is inferred from the dual number, by assuming, that one term (of two which composed the 
phrase) is retained; and because the prior succession of the mother would contradict the text of Visunv : 
“If there be none, it belongs to the father ; if ho be dead, it appertains to the mother.” (JumuTava HANA. 
Coleb. D&. bh&. p. 195.) The reading approved by Ji‘Mu‘rava ana must be followed in the text of 
Visunu*; for Ja“GNyAvALKYA declares: If two texts differ, reason, (or that which it best supports), 
must in practice prevail, when the reason of law can be shown. (Coleb. Dig. Vol. ITY. 505.) 


On THE MOTHER’S RIGHT OF SUCCESSION. 
61. In default of the father, succession devolves on the mother.t 


Because she confers benefits on him by the birth of other sons who offer three oblation-cakes 
in which he will participate. And because it is * wig to make a grateful return to her, for 
benefits which she has personally conferred by beating the child in her womb, and nurturing him 
during his infancy.t Coleb. Dé. bha. 196. 


Immediately after propounding the father's right to the estate, Visanu’s text declares : 
“If he be dead, it appertains to the mother.” (Coleb. Da. bh& p.196.) And the text of 
Vrinaspati declares: ‘ Of a deceasdd son, who leaves neither wife nor son (a), the mother (2) 
must be considered as heiress, or by her consent the brother may inherit.” (Coleb. D&. bha. p. 194.) 








* Seo V. D. p. 29. . t Coleb. Da. bha. Ch. XI. Sect. 4, para. 1, p. 196.—W. Da% Kra. Sang. page 13. Da. T. 
p. 54. Coleb. Dig. ‘Vol, II. p. 505.” Macn. H. L. Vol. I. p. 28.—-Elb. In. p. 77. 


t Ten months the mother bore her infant in her womb, suffering extreme anguish, fainting with 
tr avail and various pangs, she brought forth her child: Loving her sons more than her life, the tender 
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(4) Ry the expression leaving néither wifenor som, is here meant to indicate the failure 
of heirs down to the father inclusively.:¢ See Coleb. Da. bha. p. 194. 


(i) By the term “ mother” is here intended the genitrix alone. Hence,— 


62. The step-mother is not entitled to inherit.* 


After the death of a mother who has inherited the estate of her son, the heirs of her peculiar 
property shall not take the succession, but the heirs of the son.t+ Therefore, 


63. The mother shall not alienate the property inherited from her son.f 


This also is affirmed by the learned to be the opinion of Ji‘MuTavauana. Misra also 
asserts that she has no power to give away, or otherwise alien, property which devolves on her.+ 


Legal opinions delivered in, and admitted by, the several Cuurte of Judicature, and examined and 
approved of by Sir William Macnaghten. 


Q. A minor dies, leaving his mother and four paternal uncles chim surviving, and some property, 
which was joint and unseparated from that of his uncles. In this case, of these individuals, on whom 
does his share of the undivided estate devolve P If, according to law, the mother has a life-interest in it, 
is she entitled to obtain the value of a wall of his dwelling housc, usurped by one ef ne ‘-husband’x 
brothers P 


mother is (justly) revered : who could repay her, cven though he tried a hundred years! (V YA SA). 
A mother surpasses a thousand fathers, for she bears the child in her womb, and fourishes it ; 
therefore is a mother most venerable. A (mere) Achdrjya surpasses ten upddhydyae ; a father, a hundeed 
such dcharjyas; and a mother, a thousand (natural) fathers (Manvu).—But although the mother -is 
pronounced to surpass the father in the degree of veneration due to her, yet the notion that the mother’s 
rizht should precede the father’s, must be rejected. Fof, if a superior title to veneration ‘were the roason 
of aright of inheritance, the succession would devolve on the@spiritual preceptor before the father; since 
it is said “ of him who is the natural parent, and him who gives holy knowledge, the giver of the sacred 
science is the more venerable father :’’ and paternal uncles and the rest would inherit in preference to a 
younger brother or a nephew. Therefore, the mother’s right of succession is after tho father. (Coleb. Da. 
bhi. pp. 196 & 197). ‘This is the opmion of JiMU TaAVA HANA respected in Bengal. The author of 
Virddabhangdrnava is of the same opinion, and has founded that opinion almost on the same grounds. 
Thus :—“ Title to respect is no cause of inheritance ; were it so, who could take the estate while both 
parents exist ? But benefits conferred by his own act, and near relation by the funeral cake, are the 
yrounds on which rests the claim of an heir: now, the father is superior by the benefrts which he 
confers ; therefore he has the right of succession, even though the mother be living.’’ Coleb. Dig. Vol. II]. 
p. 5005. | 

* Cyleb. Da’. bha’® Ch. 1X Sect. 6, para 4, Cp. ¥18).~ ¢ Coleb. Dig. Vol. ILL pp. 805, 906. Maca. II. L. Wol. i 
p. ¢& & 26. Elb. In. p. 77. 
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- RR. Supposing the minor to die, loatyag no heirs down to the father, his mother will take the entire 
estate, whether consisting | of moyables: “og immovables ; and where there is a mother living, the paternal 
uncles have no title to.the inheritance. The uncle who has taken possession of the®wall, which was in 


common, is to pay the value of the deceased’ 8 portion thereof to the mother, as she*is the sole heir of 
her son. 


wo yey Ae Authorities i— 
Ja GNYAVALKYA gays: “ The wife and the daughters, also both parents,” &c, (Vide V. D. p. 29). 


VEIHASPATI says: “ Ofa deceased son, who leaves neither wife nor male issue, the mother must be 
considered as heir: or by her consent, the brother may inherit.”’ : 


Zillah Nuddea. Annapérna- Debi, versus r Rémjoy Mukarjyé. Ch. 1 Sect. 4, Case 1, (p. 59.) 


Q,.1. A person had three sons. by his two wives. On the death of the second son, who was unmarried, 
the father divided his real and personal property between his surviyjng sons in equal portions. The two 
brothers separated from eack other during the father’s life-time, and enjoyed their respective sharca of the 
property. Shortly after, the eldest son died, leaving a widow and two sons, one of whom did not long 
survive. At the death of the original proprietor, he left his second son, and his eldest son’s widow and 
son, him surviving. The widow of the eldest son, together with her son, took possession of his share ; and 
lastly her son, (that is, the grandson of the original proprietor,) died, and .after his death also the 
widowesontinued in possession for some time of the share which had belonged to her husband ; but now 
the younger son of the original proprietor is desirous of ousting the widow of the eldest son, aa they are 
contesting about the property. Supposing the fact of the adjustment of the shares, and the partition of 
the property to have been made as specified, in this case, how will the estate of the original proprietor 
be distributed among the parties, that is, the younger son of the proprietor, and his eldest son's widow ? 


R. 1. If it be proved that the original proprietor made the partition of his estate as specified, then his 
younger son and his grandson’s mother, (the widow of his eldest son,) are respectively entitled to the 
portions which he assigned to his sons. 


Q. 2. Supposing the original proprictor to have had three sons by two wives, the second son to have 
died unmarried before his father, the eldest son to have died also before his father, leaving a widow and 
two sons, (one of whom subsequently died,) and then the original proprietor, without having made any 
division of hia property, to have died before his younger son, and his eldest son’s widow and son (who és 
since dead;) in this case, of the survivors, that is, the younger son of the original proprietor, and. his 
eldest son’s widow, which i is entitled to inherit his property ; and if both, to what proporticn is each of 
them entitled ? 


R. 2. Qn the death of the original proprietor, his son and grandson were entitled to inherit4n aa 
portions, and on the death of such grandson, leaving no heir down to the father, the mother is successor ; 
consequently the property left by the original oon will devolve both on his younges son and his 
“eldest son’s widow in equal shares. ° 


Calcutta Court of Appeal, J " 29nd 1805. Debi Prasad Ch&turjy& versus Seb’ D&si Debf. 
Ch. I. Sect. 4, Case°II. (pp. 60, 61). 


Q. After the death of Ratanm4la, first widow of Krishnakishore, and of Nandaki2shi-cuwar. by 
adopted by her, without issue, who was heir to the two anna share left by them, as vot. hat not ben 
Narfyani Debi, second widow of Krishnakishore ? or Ramkishore, the son adoptions Nai Shankar, Ron 
so? or the heirs of Krishnagop&l Ray, full brother of Krishnakishore 2 died. leaving a son, Charanjit. 
and Lakkhin&r&yan, half brothers of Krishnakishore? And does fhson of Nishtenwir leaving ao xon 


ts | 


illegality of the adoption of R&amkishoro by the appellant, Natfha Niith. Bam Aloben then died. leavin 
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two sons, Gadadhar and Kaliddés. Then died Rim Shankar, leaving a daughter, RAjeshwari, and two 
sons of .that daughter, viz. Radha N&th and Narsing. Then died Charanjit, son of Haradeb, 
without issue. Then died Krishna Kinkar, without issue. Nilk&nta then died, leaving a daughter, 
Khargeshwari, which Khargeshwari, after her father’s death, had a son, Prannath. After this, 
in 1190, Krishna Nath died without issue. The survivors of the family at the time of the present 
suit, were Ajodhy& Rim, son of K&shishwar, Gadfdhar, Kaéli Das, sons of Rim Mohan, G ang 
Mani, widow of Kevalram, R4&jeshwari, daughter of Ramshankar, Rddh&néth and Narsing, sons of 
Rajeshwari, Khargeshwari; daughter of Nilk4nta, and Prdnndth, son of Khargeshwari. The question 
was, what ‘division was to be made of the zemindary ; and the following - opinion was given by 
Radha Kanta Pandit : Ist, there having been four ‘brothers living together in one family, of whom 
Kashishwar was the eldest, if, without there being paternal inheritance, or without the use of joint 
property, or without the labour or assistance of the brothers, he (Kashishwar) acquired @ zemindary, 


‘the other brothers would have no title to share in such zemindary. Should there have been a 


paternal inheritance, or an expenditure of joint funds, or should the brothers have lent their exertions, 
then, the zemindary being divided into five parts, K&shishwar, the acquirer, would take two, and the other 
brothers one each ; 2nd, onthe death of K4shishwar, his five sons inherit his portion, dividing it into equal 
parts ; on the death of Kashishwar’s son Rammohan, his two sons, Gang&dhar and K 4lid4s, inherit - their 
father’s shure, in equal portions: 8rd, the share of K4shishwar’s fourth son, Kevalrdm, on the demise of 
Kevalr#m’s son Krishna N&th, should Krishna N&th have left no daughter, falls to his mother Rangamani : 
4th, on the demise of R&m Shankar (son of Kashishwar) his daughter Rajeshwari inherits her father’s 
portion, and on’ her death her two.sons succeed her: 5th Kashishwar’s son, Ajodhyfradm, being alive at 
the deecase of his brother Krishnakinkar, should the latter not have left a mother, his full brother 
Ajodhy&r4m receives his portion: 6th, on the death of K4shishwayr’s brother Haradev, his (Haradev’s) son 
Charanjit inherits his father’s pottion ; and on his decease, should he have left no brother, his father’s 
full brother, Nilk&nta, the only survivor, will be entitled to that share: 7th, on the death of K&shishwar’s 
brother Shahadev, should he (Shahadev) not have left a mother, his full brother Nilk&anta will inherit his 
share, and on the death of Nilk&nta, his daughter Khargeshwari will inhorit her father’s portion. It 
appears to have been asserted that Nilkanta had. resigned all concern in the zemindary, and that the three 
females, Rajeshwari, Rangamani, and Khargeshwari, received a maintenance ; the two former in heu of 
their shares, which they had resigned. And a further opinion. was taken: on the point, which was this, 
“ supposing thatthe male sharers contributed to the maintenance of Rangamani, if she (Rangamani) did 
not renounce her: claim, she will, at a division, be entitled to the share of Krishna Nath, her son. If 
Rajeshwari received some lands, and renounced her claim to share, she will mot be entitled to her 
father’s share ; but if she reserved her claim, then she will be entitled to her father’s share. If Nilkanta, 
the fathor of Khargeshwari,. relinquished his share on condition of receiving a maintonance, Khargeshwari 
will reeeive the same.’? But evidence examined as to the facts, on the supposing of which thiq opinion 
was taken, did not prove them, and there was ground to presume that the contrary was the case. The 
Sudder Dewanny Adawlut,determined (present Sir J. Shore, F. Speke, and W. Cowper) that the decree 


of the Dinagepore Adawlut (from which the case came before them in appeal), and which adjudged to 


Ajodhy4r&am, (who sued for a division of the zemindary) 3 annas, 6 gandas, ofthe 5 annas, should be 
set aside, that the 5 anna zemindary, in pursuance of the Pandit’s opinion, should be adjudged to the 
heirs of the four brothers, K&shishwar, Shahadev, Haradev, and Nilk&nta, in the following proportions ; 
viz., to Khargeshwari as heir to her. father Nilk&nta, the shares of Shahadev, Haradev, and Nilk&nta, 
$-5ths, and to the heirs of K&shishwar 2-5ths, these to ‘be allotted to the heirs of KAshishwar in the 
following proportions, viz., to Gad&dhar and K4lid&s, appellants, 1-5th, to Ajodhy&aram, the respondent, 
2-5ths, to Rangamani 1-5th, and the samo to Rajeshwari.*—-Gadadhar 7" and K4&lidas Surm& versus 
Ajodhyaram Choudhurf. 380th October 1794. S. D. A. R. Vol. I. p. 


eee ee 





* The law opinion and decision in this case are practical illustrations of a number of points of Hindu law, neither 
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_ See also the following CASES i— 


it Avee Chandra Kbrfarmé and another threus Gobinds Chandra arama a others. Cons. 11. 
Lh. p- 74. 


Srimati Joymani D&si aud Srimati Dasi Dhst. versus Atma Ren Chose and Kaélachand (ihose. 
Cons. H. LL. pp: 64-69. | 


I, Ratan Mani inherited the estate of her son Khyetra who died unmarried and childless. After 


Cases .. 


Ratan Mani’s. death, Bhoirabi Dasi, the step-mother of Khyetra, claimed the estate.: Held that on the bearing on the vyavaatha 


death of Ratan Mani the property devolved on her son’s heir, who, ity this case, was the son of the paternal 
uncle of his father, and not on his (Khyetra’ 8) atep-mother, sincé, according to-the law which prevails in 
Bengal, a step-mother does not. inherit from her step-son, but.’ is entitled to maintenance from her 
husband's property. —Bhoirabi Dasi: versus. N abokrishna , Bose, . 28rd February 1836. $.°D. A. ar 
Vol. VI. p. 53. rae , 


- The same principle w was held 3 in the following cases :— 


iI. " N&rayani Debi versus Harikishoro Ry, 24th December 1801. ‘Ss. D. A. Rep. Vol. I. p. 39. 


III. Lukkhi Priy& verews Bhoirab Chandra Choudhuri and Joy Chandra Choudhuri, 29th —— 
1833. S. D. A. Rep. Vol. V. pp. 816.4 Vide, V. D. pp. 87—91., 


I. K&li Kanta, Léhirt Appelt: versus  Golok Chandra Choudhuri peeabondents 80th October 1849. 
Ss. D. A. ae pp. 405-410. : i % 


II. Dhan Mani, having succoeded as re heir to ie deceased son, alienated the inherited estate, 
first by gift, and subsequently by sale. . The Pandits of the Sudder Court being referred to, gave their 
opinion ‘to the effect—“ that the right which a mother had in the property inherited from her son, was the 
same as that which a widow had-in the property inherited from her husband : and that, therefore, she was 
incompetent to alienate that property by gift. That the sale of it also was invalid, because. the deed 
expressly stated the sale to have been executed by Than Mani at her own pleasure, whereas the shastira 
prohibited sale at pleasure, and only licensed’ it under unavoidable necessity, which did not here exist ; 
that both the gift and sale being invalid, the succession to the estate would be regulated by the aiialegy, 
of the case of a widow, that is, as the nearest surviving heir ofthe hishand inherits from the widow, so 
the nearest surviving heir of.the son would inherit from the mother ; and that the nearest surviving heirs 
in this case are the ‘appellants who a¥e the sons of his father’s brother.” ¢-Authority—Déyabhdga : “The 
word wie 1s employed with a general Mnport ; and it implies that the rule must be undergtood: as 
applicable generally to the case 6f woman’s succession by inheritance.” The Sudder Court (present Mesars. 


‘Sealy and Rattray) considered the Vyavasthd decisive as to the right of the appellants to the portion | 


which had devolved to‘ Dhan Mani,—26th May’ 1823. S.. D. A. Rep. Vol. IV. p. 810. 


Ill. In the case of Musst. Bijoyé Debi yersus Annapiimna Debi, (S. D. A. Rep. Vol. T.. p. 164,) 
revarding property which had devolved on a mother by the decease of hor son, the law officers of the 
Sudder ‘Dewanny Adawlut held, that the rules concerning property devolving on a, widow, equally affect the 
property: devolving on a mother. On her death property devolves on the heirs of her son, and not on her 
heirs. “Maen. I. L: Vol. I. pp. 25, 26. _ ed é Bea 


intricate nor uncommon, 1st, the allotment of a double share to the person by whom acquisition is made, with aid, however, 
from the joint funds (Vide Coleb. Da. bha. Cb.- “VIL Béct. 1, para. 28.) @nd, equal participation of sons succeeding to 
their father, (Ch. 8, Sec. @, para. 27.) Srd, the mother's, succession. to her son. ‘leaving no widow, nor issue male or female 
(Ch. XI. Sec. 4.) 4th, the daughter's euccession to one leaving: ‘neither male issue, nora widow. provided such daughter 


be mother of a son or likely to become go (Ch. XI. Sec. @, paras $.) Sth, the full brother's inherirance from his brether * 


(See 5.) 6th, the uncle’a succession on failure of nearer heirs. (See: 6s 5,8, 9). 
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IV. The mother and widow of a Brékmun by amicable settlement divided between them. his 
property, consisting of Devattar-lan@ ‘and right of officiating in a temple, reserving to each the power of 
alienating her own share. Such’ partition is declared invalid by the Hindu law, in consequence of the 
incompetency of the parties, and the sale executed by the mother (who evon by such settlement and 
division’ could derive no. interest in her son's, estate during the life of hie widow) set aside. Musst. Joy 
Mani Debi and another versus’ Fakir Caos ae 2 25th March aoe S. D. A. Rep. Vol. IV. 
p. 887. 


See also page 122 of this w ak. 


On THE BROTHER'S RIGHT OF SUCCESSION 


64. In default of the mother, succession devolves on.the brother.* Vyavastha. 
The texts of Ja GNYAVALKYA and VisHNu. Vide. V. D..p. 29. - Authority. 


The uterine brother is however first entitled to inherit, for although - brothers of the whole and Reason. 
_half blood are begotten by the same father, yet as the uterine brother offers oblation-cakes to six 

ancestors of the deceased, the succession first devolves on him exclueively, and not on the brother. 

of the half piaems who offers oblation-cakes to (his) three ancestors only. ne p- 54. 


™ t] 


65. If there be no uterine brother, the half brothers are. tities to inhesie * Vyavashta. 
8 ‘% as 
Because they offer three oblationcakes to the ite and. two other ancestors of the late Reason. 
proprietor (W. Dé. Kra. Sang. p. 13 ;) and because they also are signified by the word ‘ brother,” 


being issue of ne same father. (Coleb. D&. bha. p. 200.) 


- 66. But the whole and half ae are equally nati to an undivided Vyavasth&. 
immovable estate. t as See 


Jama says: “ whatever immovable property may remain undivided, that appertains to all (e) ; Authority. 


but the divided movables must on no account, be. taken by the half’ brother.+ 


(e) ‘¢ All”*—-that is (all) the brothers, whether of the whole or half blood. (Coleb. .D&. bha. 
p. 211.) The meaning is that, if any immovable property of: divided heirs, common to brothers by 
different mothers, have remained undivided, being held in co-parcenery, the half brothers shall have 
— equal shares with the rest, but the uterine brother rips the sole = to the divided property movable 
“or immovable. Coleb. bias Vol. IE. p. ae : 
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® Coleb. Da” bha% Ch. XI. Sect. ¥. para. 1, p. ae. W. Da”. Kra. Sang. p. 18. Coleb. Dig. Vol. IIS. pp. 806, 507. 
Macn. H. L. Vol. I. p. €6. Elb, In. -p. 78. 


+ Coleb. Da. bha’. Ch. XI. Sect. V. paras. $8, 36. . 211. Coleb. Dig. Vol. III. pp. 517, 518. Da’. 7. p. 5S. 
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67. Even a son given, provided he be endued with good qualities, is (con- 


sidered as) allied by the whole blood, if he were accepted by the mother of the 
ourasa son; but if not ania by her, hé is (considered as) a half brother.* 


For, in the case of a son given and the rest, adoption i is acknowledged to be equivalent tu 
procreation. = 3 


owe - 


'68. On the death of one who has received the inheritance of his brother, his 
ewn son or other heir takes the succession. - | 


Not the son of any other brother ; for it is no longer the property of his (deceased) uncle the 
estate having already devolved on a collateral relation.* 


69. If both the itera oak half brother were not re-uhited (with the 


deceased owner) after separation, then the. uterine brother exclusively takes the 
estate of his uterine brother.+ 


In conformity with the text: “The uterine brother shall take the cstate of his uterine 
brother.’’+ 


70. If there bea re-united half brother, and an unre-united whole brother, 
then both (equally) take the estate.} : 


_ In conformity with the text: “ Buta half brother’ being again associated may take the 
succession,” and so forth. 


71. If the uterine and half brothers both were re-united (with the deceased) 
then the re-united whole brother exclusively takes the —— 


Because (in this case) he possesses a double title (namely, his being uterine, and also re- 
united}; and in conform‘ty with the text: ‘‘ A re united _(co-heir) shall keep the estate of his 
re-united co-parcener, (who is Gecesset) Te - 


72. Among the whole brothers, if’ one be re-united after separation, the 
estate (of the deceased) belongs to him. re . 


73. If there be only half brothers, the property of the deceased must be 
assigned in the first instance to the re-united one; but if there be none such, then 
tq the half. brother who is not re-united. 


® Coleb. Dig. Vol, KI. p- 518. t WwW, Da’. Kra. Sang. PP. 14, 48, Coleb. Dig, Vol. Ill. pp. 507 — B19. Da’ i: 
pp. 54, 55, Macn. H. L. Vol. I. p. 26. oo , 


¢ Coleb. Da”. bha% Ch. IX. Sect. 5, para. 36. p. €11. Coleb. Dig. Vol. Ll. pp. 507—80®, Macn. HH, L 


Vol. f. p. 26. 
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74. Among brothers, who become re-united, through mutual affection, after 
being. separated, there is ng right of seniority, if partition be — made. 
~Vainaspati. See Coleb,. Da. bhaé. p. 164. 


¢ 


Here the denial of right of seniority must be understood as relative to the re-united parcencrs 


Vyavastha. 


Remark. 


of the three superior tribes, the right of primogeniture being always denied among the Sfidras. : 


Dayataticya, p. 56. 


Such is also the case in the sucession a the nephews of the sala and half blood. W. Dé. 
Kra. Sang. p. 15. 7 


75. A brother's son has not an equal claim with a brother.* 


Because the whole brother who is the giver of. six oblation-cakes, and the half brother who is 
the giver of three oblation-cakes, which it was incumbent on the late owner to give, confer more 
benefit than the brother's son, who is but the giver ‘of two oblation-cakes which the late proprietor 
was bound to offer (to his father and paternal grandfather). J1 Mu TAVA HANA concurs herein.* + 


VisHNv says, ‘* If he be dead, it goes to the brother's son,” &c.f-. Here the a rer 
relate to the nearest term ‘* brother’’.* 


And Jacxyavatkya intimates, that in default of brothers, their sons inherit,+ by saying, on 
failure of the first of these, the, next in order takes the estate. * 


I. Krishna Gobind Sen versus Ladli Mohan Thékur. “August 1819. 8. D. A. R. Vol. IT. p. 209. 


II. Gadadhar Sarm& and K&lidas Sarm& versus Ajodhy&é R&am Choudhuri—B0th Octoner 1794. 
§. D. A. R. Vol. Ll. p. 6. Vide V.°D. pp. 182-184. 


III. Gangamfy& gersus Krishna Kishore oe 17th December 1821. S. D. A. Rep. Vol. IIT. 
pp. 128-132. Vide V. D. pp. 159—161. , 


IV. In the case of Rajendra D&s versve Dhanmam, Sudder Dewanny Adawlut Reports, Vol. III. 
p- 862, it was determined, that according to the Hindu law as current in Bengal, on the death of a widow 
who had claimed her husband’s property, ‘her daughter will-inherit, to the exclusion of her husband’s 
brother, ifthe daughter have, or is likely to have, male issue, and on her death without issue, her 
father’s brother will inherit to the exclusion of her husband. _Maon. H. L. Vol. I. pp. 22, 23. 


ie: 
vr 


A Hindu, through his mother, succeeded to his maternal grandfather's estate, and died leaving a widow 


and ahalf brother ; and was succeeded by the widow, who enjoyed the estate during life. On her death, her 
husband’s half brother sued for the estate. Held that at: the death of tlie widow, the plaintiff, as half 
brother, was entitled to succeed to the property left by: ‘her husband, to the exclusion of his maternal 
grandfather’ 8 brother's grand children —Rém - ‘Chandra Sarma VETEUS Ganga: Gobinda Banarjy4—1Ast 
February 1826. 8. D. R. Vol. UL p. U7. aes 
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I. In the case of. Rudra Chandra Chondhuri versus Shambhu Chandra Choudhuri, Sudder Dew wny 
Reports, Va}. III. page 108, # question arose as to the relative righta of a brother and a brother's son to 
succeed, on the death of a widow, to property which iad: davolved” ‘on her gt the death of her husband, 
they being the next heirs. The Pandits at first declared, that e brother's son (his father being dead) wa. 
entitled to imhorit together with the byother. But this opidon was subsequently proved and admitt<d to 
be erroncous. In the succession to the estate of a grandfather, the right of representation unquestionally 
exists; that is to say,’ the son of a decoased son inherits together with his uncle: not so in the case of 
property left by a brother, the brother’s son being enumerated in the order of heirs to a childless per.on’s 
estate after the brother, and entitled to succeed only in default of the latter. In the case in question, 
the deccased left two brothers and a widow, and the widow subceeding, one of the brothers-dicd dwing 
the time she held possession. ‘The son of the brother who so died claimed, on the death of the widow, to 
inherit together with his uncle, and the fallacy of the opinion which maintained the justice of his claim 
consisted in supposing, that on “the death of the first brother the right of inheritance of his other two 
surviving brothers immediately accrued, and that the dormant right of the brother who died secondly ‘vas 
transmitted to his son. But, in pomt of fact, while the widow survived, neither brother had even an 
inchoate right to inherit the property, and consequently the brother who died during her hife-time could 
not have transmitted to his son a right which never appertained to hims'lf Macn H L. Vol il 
pp 26, 27 

IJ The same doctrine was maintained in the case of Musst. dJoymani Debi versus Ramnjoy 
Choudhuri—S. D As Repts. Vol. III. phge 289, Vide V. D. pp. L40—144. : 


ON THE SUCCESSION OF THE BROTHER’S SoXN AND GRANDSON. 


76. On failure of the brother of the half blood, the. succession devolves on 
the brother’s son.* 


Because he offers two oblation-cakes to the father and grandfather of the (late) owner. 
I. The texts of Vistnu and Ja‘cuyavackya. (Vide V. D. p 29.) 


Ik. If, among the several brothers of the whole blood, one bave a son born, Manu 
pronounces them all fathers of a male child by means of that son | Mavwo, Ch. 9, V. 182. 


77. The succession however devolves first on the son of a uterine (or whole) 
brother, and not on the son of the half brother.* 


"* Because ‘the mother (of the deceased owner) not patticipating in the oblations presented by 
the nephew of the half blood, to the deceaséd’s father and "giandfither, he confers less bencfits 
compated with the“son of the whole ‘brother, ahd ‘pebauiie the ‘oblator’s mether and the rest 
exclusively participate in the oblatiuns presented by* him to his father and the rest, respectively, 
as declared by*the fullowing text: ** A mother té#fes with her husban€ oblations (offered to 
the manes) so: also'do the paternal grandmother.and great grandmother with their own husbands 


(respectively). when wu 8, 1 ts 


aromas ——_ = = fam we ae ee 
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wet 


78. «After the son of the whole brother, the succession devolves on the son of Vyavastha’. 


the half brother.* 


Indeed, the son of the half brother, being a giver of oblations to the father of the late proprictor, Observation, 


together with his own grandmother, to the exclusion of the mother of the deceased owner, is 


inferior to a son of a whole brother, (who is a giver of oblations tothe grandfather in conjunction 
with the mother of the deceased.) Coleb. Da. bha. p. 113. 


79. Among the whole brother’s sons re-united and not re-united, the suc- 
cession devolves on the re-united nephew.+t 


. 1 a 
Veviediethn. 
ww 


$0. In like manner, among the half brother’s sons re-united, and not re- Vyavastha’ 


united, the succession devolves on the re-united one.{ 


$1. But if the son of the whole brother were unassociated, and the son of 
the half brother re-united, then they inherit simultaneously.t 


82. Where however both the whole brother’s son and half brother’s son 
were cither re-united or not re-united, (with the deceased owner), theré in both 
instances the succession devolves on the nephew of the whole blood.+ 


In respect of immovable undivided property, no author has said that nephews of the whole 
and half blood have equal c'sims, by parity of reasoning, as in the case of brothers ; and the text 
of the legislator is not explicit on this] point. Coleb. Dig. Vol. III. page 524. 


83. If there be no brother’s son, the brother’s grandson is heir.t 


° a“ 
Vyavastha’. 


. a 
, vyarastha 


Remark. 


Vyavastha . 


Because he offers to the deceased owner’s father oblation-cakes in which the deceased Reason. 


participates, and because he is within the degree of relationship termed sapinda.t 


84. Here likewise the distinction of the whole and half blood, and that of vyavasth.’. 


re-united pareeny and disjoined parceny must be observed.( 


* Coleb. Da. bha®. Ch. XI. Sec. 6. para. 2, p. 212, W. Da”. Kra. Sang. pp. 15, 16. 


Coleb, Dig. Vol. TEL pp. a1 
Macn. Hl. L. Vol. I. p. @7. 


t W. Da’. Kra, Sung. p. 17. Coleb. Dig. Vol. ILL pp. 823, 6%4. Coleb. Da% bha% pp. 22s, 228, 
t Coleb. Da‘. bha®. p. 21% W. Da”. Kra. Sang. pp. 17,18 Coleb. Dig. Vol. UL. p. 223. 
$. W. Da Kra, Sang. pp. 17, 18. Coleb. Da‘ bha’. Ppe 212, £24, 225. 
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$5. If the nephews and sons of nephews, whose fathers and grandfathers ‘3"")*- 


are dead, be numerous, then in conformity with the rule regarding the relations 
of the whole and half blood, and the re-united and disjoined parceny, they shall 
equally inherit the deceased owner's estate, which shall be divided among them 
with reference to their own number, and not to that of their fathers.4f 


Because they equally confer benefits on the deceased ;. and because there is no positive 


text ordaining that the right of representation exists in the succession of nephews and other heirs as 
an that of the grandsons. 


Legal opinions delivered in, and admitted by, the several Courts af Judicature, and examined und 
approved of hy Sir William Macnaghten. 


Q. A sudra family consisted of three brothers, the eldest of whom died leaving two sons, the secend 
a widow, and the youngest three sons. The youngest son of the eldest brother died leaving a son, and 
then the widow of the second brother. Now all of the survivors above mentioned claim a share of the 
widow's estate. In this case, are they all entitled to the suecession ; and if so, what is the extent of their 
respective shares ? 

R. On the death of the widow of the second brother, the property left by her will be equally shared 


hy all the sons of her husband’s brothers. ‘The grandson of her husband's eldest brother is excluded 
by thei. 


City of Dacca. Ch. IT. See. 5, Case 2. (p. 67). 


Q. L.A Brahman had a family by his two wives ; by the senior wife he had a son and three daughterse 
and by the junior four sons and two daughters. The father during his life-time made a partition of his 
property, and assigned five equal portions to his five daughters, and five to his five sons, and died. All 
the sons and daughters took possession of their respective shares of the patermal estate. The four sons 
by the younger wife died, leaving no male issue, and their mother enjoved her sons’ shares of the property) 
and died. Now there are the original proprietor’s grandson by his senior wife, and a daughter by his 
jumor wife living. In this case, which of the survivors is entitled to succeed to the portions which 
belonged to the original proprictor’s four deceased sons by his junior wife, and which devolved on their 
mother by right of inheritance + 


KR. 1.) Supposing the Brahman to have divided his real and personal estate among his children, viz. 
ason by his elder wife, and four sons by the vounger one, and five daughters, and the sons to have enjoyed 
their respective shares, and the four sons by the younger wife to have died, leaving no heirs down to 
daughters’ sons, their mother was entitled to their assets. [fat the mother’s death.their uterine sister and 
half brother’s son were living, then their half brother's son is entitled to the succession. provided there 


be no heir down to the whale brother's son existing, and the sister is excluded from participation, 


: e 


Q. 2. Supposing the daughter ofthe younger wife to have bore a son. in this case. is the daught) ys 
son entitled to inherit froin his uneles = 


fi. 2.0 Where a aister’s son anda son of the half brother are living. the former hus ne right of 
inheritance, 


Zillah 24-Pergunnahs, December 20th ESIG. Cho 1. Sect. Oo, Case 3. (pp Ga OS), 


€ Swe Macn, H. 1. Vel. Ip. 7, 


ss 2 


Reason, 
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Q. 


successively, leaving: thei respective heirs and representatives. 


There were four uterine brothers, who, having enjoyed their patrimony in common, d¥éd 
The eldest brother, having been destitute 
of male issue, had selected one of the three sons of his second brother, and adopted him as his son after 
the mode preseribed by law. Of the remaining two sons of his second brother, one did leaving a son, 
and the other is alive. Tho third bfuther left a widow only as his heir, and the youngest brother had 
four sons. ‘The heirs of all the brethers enjoyed their respective shares of the property ; and the widow 
ef the third brother dying, there are her hushand’s eldest brother’s adopted son, his) second brother’s son, 
and son's son, and his younsest brather’s four sons surviving, Under such cireunistances, im what 
proportions will these persoias reepeetively be entitled to inherit the estate left by the widow of the 
third brother ? 

I. 


brother's five sons, an adopted son, and a grandson in the male ling, according ,to the law of Manxv, (who 


If the widow, having saeceeded to her husband, (being the third brother,) died leaving his 


holds the frst rank mnony Jevislators,) and other authorities, in the enumeration of the twelve deseriptions 
of sons, the adopted son is ranked among the first six, who are heirs to collaterals ; and agreeably to the 
law which is current in this district, an adopted son is entitled to a third share, consequently the property 
left by the widow of the third brother will be made into eleven parts ; of which her husband's brother's 
‘ve aons will dake ten, or two shares each, and the adopted son the remaining one. This is conformable to 
the law of Manu, the Udedhatatwa, Dayakramasangraha, Vivadarnavasetu, Dayalatua, Dattakamtmansa, 
Dattukachandrikd, commentary on the Dayabhaga, and other authorities. 
Authorities :— 

Manet says :--* Of the twelve sons of men, whom Mawnc, sprung from the Self-existent, has named, six 
are kinsmen and heirs, six not heirs, (except to their own father), but kinsmen. The son begotten by a 
navn (himself in lawful wedlock), the son of his wife (begotten in the manner before mentioned), a son given 
tu him, a son made or adopted, a son of concealed birth or whose real father eannot be known, and a son 
rejected (by his natural parents), are the six kinsmenand heirs.” The text of Writtasparr cited in the 
Vidrdhatatwa: © Mase’ holds dhe first: rank among legislators, because he has expressed in his code the 
whole sense of the Peda : no code is approved which contradicts the sense of any law promulgated by 
Mane.” 

The followiny is the doctrine laid down in the Duyakramasangraha. © In the partition made between 
Jewitimate and adopted sons, the levitimate son has two shares, and the adopted sons, who are of the same 

si ° 


class with the father, take one share. ‘*. 


The Vivddarnavasetu contains the same reading as above. The author of the Dayatatia concurs 
in the preceding observations, saying ; Among these * (the twelve sons of men,) except the son of the body, 
he who is of an equal class with his adoptive father shall receive one-third of the father’s estate, where a 


Dis eye ee” 
son of the body is living. 


“ A given son, abounding in good qualities (jathd-jdta) existing: should a legitimate son be born at. 
any time, let both be equal sharers of the father’s whole estate.’ That must be construed, as suppos- 
ing the former possessed of good qualities, and the lecitimate son destitute of the same: on account of the 
epithet “jathd-jdta (abounding in good qualities). 


(samuha) of good qualities. 


Ife in whom there is a‘ ydéa’, that is, an assemblage 


This is the meanjag. This is laid down in the Dattakamimansa. 


“Of the man to whom a son has been given, adorned with every quality, that son shall take the 
heritage, though brought from a different family.” 
duties.” 


“With every quality,” “ class, science, observance of 


This is the doctrine contained in the Dattakhachandrikad. 


If appears from the commentary on the Dayabhdga, the Dadyakramasangraha, Vieadarnavasetu, and 


ether law books, that only in default of a brother’s son, his grandson in the male line is entitled to the 
auceession. 


Calcutta Court of Appeal. Ch. 1. Sect. 5, Case 5, (pp. 69 —- 72) 
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crandson will be excluded. 
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Q 1. Of five uterine brothers, the eldest, after a general partition, lived together with his secoud 
brother, and died childless. In this os does the property left by the eldea$ brother devolve ouly on 
the son of his associated (second) brother, or on all the sons of his brothers ? 


R. 1. (fof the separated brothers, two lived together, through mutual affection, as reiwiiti iin Ihe son of a re-united 
brother succeeds as heir, tu 


food and fimily, and one of such associated brothers died, leaving no nearer heirs, as son. and so dorth, the exelusion of all the sons 
his property should devolve on tus re-united brother only, on whose death his sonis alone cnfitled tooth. of unassociated brethren, 


succession. The sons of the unassoente brothers have no title thereto. 
aluthorifics :— 
The test of IaxnrasanKya, cited in the Dayabhdga and other works of Taw so A re-sunited (brother) 
shall keep the share of his re-united (co-heir), who ts deceased , or shall deliver it) to a son) stheequernthy 
horn.’ The term re-union is esplauned by Vertaseart: * He who being once separated, divells acne. 


through affection, with his father, brother, or paternal uncle, is termed re-united,” 


Q. 2.) Should the tive brothers, having been separated, have all lived apart, and one of thom tive 
died leaving no male issue, in such case, on Who does lis property devolve ? 
R. 2.0 In default of heirs down to the mother, his brothers of the whole blood are eqnally entitled te 0 A brother aehents next te 
the suceession. Lhe authorities are diod down in the Da yabhegqa, he. as 
Authoritics -— 
Drvava:—* Next let brothers of the Whole blood divide the heritage of hina who leaves ne male 
Issue.” : 
JACGNYAVALEYA :—-" But an uterine brother shall dhus retain or deliver the allotment of lus uterine 
relation.” 
Mawsu:- © Of him who leaves no son, the father shall take the inheritance : or the brothers.’ 
Zillah Hooghly, Deeeinber [sth TS20. Ch. T. Sect, 5, Case G. (pp. 72, 73.) 


’ 


Q. Of four uterine brothers, who lived together and enjoyed the profits of their paturmal and acquired 
estates as an united family, two died before partition, leavme their widows.  Snbsequently to their death, 
the surviving brothers voluntarily secleeted an arbitrator to divide the estate between the parties. Te 
(the arbitrator) adjudeed, that the property should be made into four shares, of whieh two should be taken 
by the brothers, and the remamung two hy the widows, Whose shares were to be entrusted to the manave- 
ment of their husbands’ brothers, from whom they were to reecive the produee during their lives. The 
parties consented to this award, and acted upon it for some time, Subsequently, one of the brothers died, 
leaving a widow and two sons under age. One of the widows, whose husband's: share had been entrusted 
to her hushband’s deceased brother, died, and lastly the surviving brother died, leaving sous. Under these 
cireumstanees, which of these survivors is entitled to succeed to the deceased widow's property, which 
devolved on her, in virtue of inheritance, from her husband ? 


R. Under the circumstances above stated, the widow's share (that is, one-fourth of the property as On the death of a widow, 

: » her property will yo to the 

roy ud ry ao s te ' : ‘ "ga ig "gag Ss 4 1 e ‘ 7 Q wy orn y ‘ _ & . 1¢ 
awarded by the arbitrator) should have devolved on her husband's brother, who survived her, and on his coy of her huaband’s brethece 


death it should go to his sons. The other survivors are excluded from the mheritance. Ps : the exclusion 
a of the sons of tis brother, 


e,e of * ‘ ; : 
Authoritiee—Jaanvavatkya: “Phe wife, the daughters, also both parents, brothers likewise and Who died betore ber. 
their sous, &e.’ (Vide V. D. p. 29). 
This doctrine is conformable to the law as expounded in the Dayabhaga, &e. 


Calcutta Court of Appeal, May 6th 1819. Ch. T. Sect. 5, Case. 7, (pp. 73. 7-4). 
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and the second (EK) leaving a widow. The widow had enjoyed her husband's share, and died. Now D's 
adopted son, A's grandson, and C’s sons are living, and claim the property lef. by E's widow. Under such 
circumstances, Which of the claimants has a legal right to the succession ? 


R. Under the circumstances above stated, the widow's husband’s uterine brother’s adopted son is 
exclusively entitled to the inheritance, by reason of his conferring benefits by presenting oblations to the 
manes of her husband’s mother, father, and grandfather. Her husband’s two uncles’ sons and grandson are 


excluded by lis uterine brother's adopted son. 


Bholindth Sarnvi versus Rajchandra Sarma.  Dacea Court of Appeal, December 10th 18056. Ch. I. 
Sec. 5, Case 8, (pp. 74, 75). 


(2 A person who had lived in co-parcenery with his two nephews, separated himself from them, and 
eauscd a partition to be made of the movable and immovable property. From that time he continued to 
live with his own son, who, having acquired some property, subsequently died leaving a widow. By the 
widow's consent, one of the nephews performed the funeral ceremony, &e. of her deceased husband. ‘The 
father next. died, and his obsequies and funeral ceremonies were also performed by one of the nephews, and 
in the same manner as that of his son. [t appears that the property in dispute is the jomt acqnisiion 
both of the father and son. Both the nephews who are separated, and the widow of the son, are alive 


Under these circumstances, which of the surviving individuals is entitled to the succession ? 


R. In default of heirs down to the brother, the nephews suceced, to the entire exclusion of a son's 
widow, and the son having died before the father, the nephews will be his heirs. Whosoever dies leaving 
no heir down to the great-grandson, his widow is sole proprictur of his estate, whether it consist of land 
or personal property. Consequently the acquisitions of the son will devolve on his widow : but not the pro- 
perty left by his father, who survived him. 

May 18th, 1820. Ch. F. Seet. 6, Case 9, page 76. 

Q. A person had three sons, A, B. and C, who divided their paternal estate, and took possession of 
their respective shares. A, the eldest, died, leaving three sous, one of whom died, Jeaving no heir. The 
second son, By died, Jeaving a widow and adaughter ; and the younger son, C, died, leaving a daughter and 
her two sons. B's widow, who sueceeded hin in possession of his share of the property, left at her death 
a daughter, who also died subsequently, leaving a daughter, In this case, will the property left by B, 


devolve on his daughter's daughter, or on his brother's sons ? 


R. Under the circumstances above stated, on the death of the seeond son, B, his property which he 
inherited froin his father should have devolved on his widow, then on his danehter, on whose demise her 
father’s brother's sons are entitled to the sueesesion. Here the daughter's daughter is excluded from in- 


heritance. This opinion is conformuble to the Dayabhaga and other works of law. 
Zillah 24 Pergunahs, Septenige S06. Ch. 1. Sect. 5, Case 10, page 76. 


Q. Qf two Ifinds landed proprietors, who were uterine brothers, one died childless, leaving a widow. 
‘he second brother, his son and son’s son, died before the widow ; but the second brother's son's widow, 
his own daughter, and daughter’s two sons, are living. In this case, on the death of the first’ brother's 
widow, will her property devolve on the second brother's son's widow, or on his daughter or daughter's 
sons, oron the kinsmen sprung from the same paternal stock in the sixth degree of her husband 
What is the law, supposing the first brother's widow to have lived with the second brother's son's 
widow jointly in respect of food and other matters, and supposing the kinsmen sprung from the same 


paternal stock to have been’ beyoud the seventh degree in point of relationship ? 


R. Of the two uterine brothers, supposing one to have died leaving a widow, his property should 
have devolved on the widow. When the second brother died without a son or son’s son, leaving a son's 


widow, his own daughter and daughter’s two son: him surviving ; then, on the death of his first brother’s 
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widow, neither the second brother's son’s widow, nor his daughter, nor his daughter's sons, can have any 
title to the property of the first brother's widow : as a son’s widow has no right of succession to her own 
father-in-law's property, @ fortiort she can have no wright cf succession to her father-in law's brother. 
property. Phe brother's daughter 1s not enumerated in the series of heirs of one who leaves no male is-ue 
Although it is maintained in some copies of the Ddyakramasangraha, that a brother’s daughter's con has a 
right of succession, yet this doctrine is wholly omitted in many copies of that tract, and there is no rule in 
the Dayabhaga, the commentary by Sr CKRISHNA TARKA LANKA KA, Pdyatatwa, or other authority, to the 
effect that the brother's daughter’s son has the right of succession. In this case, the kinsiaen in the sixth 
deerce sprung from the paternal stock first succeed, and in default of them, those who are of the seventh or 
more remote degree succeed, according to their proximity in the order of relationship. The fact of the 
scoond brother's son’s widow living with her husband's uncle’s widow, in respect of Jomnt food and other 
matters, is not the means of conferring upon her any right of succession, as the Diayabhadya and otiwr 
authorities current in Bengal contain no special rule to that effect, dependant en the division or non-division 
of the property. ‘This opinion is conformable to the Ldyabhaga, Dayakramasangraha, Ldyataliea, ais 
other authorities current in Bengal.* 

“Where there are many relatives (gnatayah,) or remote kindred (sakalvah), or eognate hindred 
(vandhavah), he who is nearest of hin shall take the wealth of hnn who dis without male sue” 
Vartaspyri cited inthe Layatatea and Dayakramasangraha. 

Zillah Mymensing, March oth ISO. Ch. I. Seet, 4, Case 11, pp. 76 7s. 


Q. There were four brothers, namely, Devakinandan, Dharanidhar, Ramkanta, and Kiliprasad 
Devakinandan diced in the month of Bysack 12220 B.S.) leaving two sons. In the year TLa7 BOS 
Dharnidhar died childless, and lis widow Suradhani also died in the month of Magh 1218S BS. 
Riankanta diced in the vear 1216 B. S., and his widow Jaymant and two sons are still hivine > and 
K Aliprasad died childless in the year 1201 BK. 8., leaving a widow, who as still Aving. ‘The Inothers 
were possessed of some Janded property in equal portions, and according to the award givea by arbitrators, 
the widows of Dharanidhar and Kaliprasid were in the enjoyment of the produce of their respectiye 
husband's shares of the estate while they were living, and on their death their shares were divided bet ween 
Devakipandan, Réamkanta. and their heirs. In this case, on the death of Suradhanz the widow of 
Oharani har, was the widow of Kahprasid entitled to any portion of the produce which Suradhani 
received ? . 

Rh. Supposing the widows of Dharanidhar and Kialipras4d to have enjoyed the produce of ‘their 
respeetive husbands’ shares of the estate during their life-time, on the death of one of them, bei the 
widow (Suradhanf) of Dharanidhar, the widow of KAlipraséd has no right to ger any portion of the 
produce which belonged to Suradhant, because the law no where recognizes the brother's widow as cone 
of the heirs of a person who dics leaving no male suet 

Musst. Jaymani Debi cersas Ramjay Choudhuri. Sudder Dewanns Adawlut, Tith August isz4. 
Ch. [. Seet. 5, Case 12, pp. 78, 79. 


Q. A Brékman, having eansed partition of the landed estate and effects, which te had held jowtly 
with his uterine brother, lived apart, and died leaving a minor son, an unmarried daughter, a widow, and 
the sous of his brother abovementioned. His son sabsequently died; then his widow. “Phere isa 
possibility that his daughter will have male issue, and she claims her father’s estate. Is this canuhter, 
or are his brother’s sons, entitled to the gUCCERSION ? 
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KR. Under the cireumstaneces above stated, the daughter is exeluded ; as, on the death of the 
proprictor, his property devolved on his son, on whom she confers no benefit by presenting funeral 
oblations to his manes. The brother’s sons are entitled to the succession, because they present the funcral 
oblations to two ancestors, which the original proprictor was bound to offer. 


Allah Burdwan, 38rd December 1819. Unnaptirn& Debi versus Gangdéhari Shiromani and others: 
Ch. L. Sect. 5, Case 14, page 80. 


Q. A Brahmaw was survived by his five sons, two of whom died childless, The fourth brother 
had a son, who died before his father, leaving a widow and a maiden daughter ; the fifth died without 
issn, and the third brother died leaving four sons, the eldest of whom died childless, and the second and 
third each left ason. The fourth brother’s son’s daughter, being married, las male issue. [n this case, 
on the death of the fourth brother, who, among the survivors, are entitled to inherit: his property ? 


KR. Tt appears that the son who died before his father left a widow and a maiden daughter, and 
subsequently the daughter having been married, had a son. But where there is a Lrother’s son, and 
son's dauehter’s son surviving, the brother’s son 1s entitled to the suecession ; the deceased son's daushter's 
son has no legal claim to inherit from bis maternal great grandfather. This is the opmion of the authors 
of the Dayabhdga aud other works. March 21st 1821. Ch. [. Sect. 5, Case 15, (page 81). 


Elow re-union is effected, is shewn hy Vurituaspatr inthe following text :—‘* He, who being 
once separated, again, through affection, dwells together (0) with his father, brother, or paternal 
uncle, is termed re-united. He thus shows, that persons, who by birth have common rights in the 
estate acquired by the father and grandfather, as father (and son,) brothers, uncle (and nephew,) are 
re-united, when, after having made a partition, they live together, through mutual affection, as 
inhabitants of the same house, annulling the previous partition, and stipulating that ‘the 
property which is thine, is mine, and that which mine is thine.” ‘I'he partnership of traders, who 
are not s0 circumstanced, and only act in concert on a united capital, is no re-union. Nor are 
separated co-heirs re-united merely by junction of stock, without an agreement prompted by 
affection as above stated.* 


(o) Their dwelling together is not simply a residence in the same house or abode, (for that 
may happen even without affection, when the habitations are not equally numcrous with the brothers ;) 
but it consists in forming one household ; and their intentions are thus declared : ‘‘ what is thy property 
is mine” —thcir effects arc thus intermixed : ‘ the duties of us both shall be the same’’—an agreement 
for community of duties is thus made: in like manner common fare. Consequently, two brothers, 
again living together, through mutual affection, as joint house-kcepcers, after having made a parti- 
tion, are called re-united parcencrs. Such is the meaning, and the text is so interpreted by 
RNaGuuNaNDana, J suerava ana, Va cHaspati Misra, and the rests 


* Coleb, Da% bha® Ch, XI, Sect. I. parn, 30, p. 168, Da, T. p. 5s t+ Coleb. Dig. Vel. ILI. p. 512. 
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Who can be ealled a re-united parcener ?—-To this Ji‘MuTAvA HANA says :—T"ather, son, 
brothers, paternal uncles, and the rest, are, when re-united, reckoned re-united parceners (Coleb. 
Da. bha. p. 168). With reference to the term “and the rest” Srikrisnna TARKA LANKA KA has 
however shewn, or directed re-union among persons as far as the brother's grandson. (Comment on 
Déiyabhdga, pp..224, 225). Ragnenanvana affirms, that re-union only takes place between father 
and son. between brothers, or between paternal uncle and nephew. In effect he considers the term, 
‘and the rest,” in the remark of Jimu“rdva ‘tANA, as comprehending only the son and nephew. 
Jiu rava nana again observes, when treating of the shares of re-united parceners, “ re-union 


should not be admitted among others besides those who are expressly mentioned, else the enumera- 
tion would be unmeaning.*”’ 


¢ 


It appears from the terms —‘ With his father, brother, or paternal uncle,” used in the text of 


Vainaspari, that they alone are determinately meant, who were not separate by birth. Of these, the father 
is first mentioned, as the distributer Sf the estate, when it is divided in his life time: the term, taken 
eamprehensively, ineludes also the paternal grandfather and great-ggindfather ; the brother is next mention” 
ed, as the distributer of shares among brothers; and lastly, the paternal uncle is named, as the person 
who distributes an estate shared with a son’s son, whose own father is dead: the term, taken comprchensively, 
includes the son and grandson of a paternal uncle, the great uncle and others. The wife of a brother 
and the rest are not meant to be so, because they are subject to the control of their husbands and se 
forth, Among those only does re-union take place ; not among others. 


The text ‘* a re-united (parcener) shall keep the share of his re-united co-heir,” is intended 
to provide a special rule governed by the circumstance of re-union after separation, and applicable 
to the case where a number of claimants in an equal degree of affinity occurs. Hence, if there 
be competition between claimants of equal degree, whether brothers of the whole blood, or brothers 
of the half blood, or sons of suclr brothers, or uncles, or the like, the - re-united parcener shall take 
the heritage.!’  ‘Therefore— ; ; 


86. No preference is to be given to the circumstance of re-umion after 
separation in the case where claimants in an unequal degree of affinity occur. 


Thus for instance, if one brother and another brother's son were re-united with the deceased 
owner, then owing to the concurrency of the relation in unequal degree of affinity, the brother alone 
is the heir, not the nephew. Further, if the whole brother’s son were re-united with, and a half 
brother were separated from, the deceased, then owing to the relations not being in equal degree 
of affinity, the half brother alone is entitled to inherit ; not the whole brother's son, though re-united. 


* Vide Coleb. Dig. Vol. IIT. p. 514. t Coleb. Dig. Vol. ILL. pp. 513, 514. 
¢ Coleb. Da’. bha’. p. £t2. 


The nouns Brothers Je., (in the Sanacrit) being used in the genitive plural form, the word only 
must be understood in “every case, that is to say—if the competition be only between the brothers of the 
whole blood, or onZy between those of the half blood, or only between whole brother's sons, or half brother's 
sons, or only between the paternal uncles, or the like, then he of them shall alone take the heritage, who 
was re-united with the late owner. Sperggisuna’s commentary on Dayabhaga, page 230. 
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But the brother's great-grandson, though a lineal descendant of the owner's father, is excluded 
by the paternal uncle: because he is fifth in descent, and (therefure) not a giver of oblations. 
Thus Manu says: “ lo three must libations of water be made, ta three must oblations of food 


be presented ; the fourth in descent is the giver of those offerings : but the fifth has no concern 
with them.”*  ITence— ; 


é 


87. On failure of the brother’s grandson, the succession devolves on the 
father’s daughter’s son. 


Jor he presents three oblation-cakes to the late owner’s father and the rest. 


On failure of the heirs of the father down to the great-grandson, it must be understood, that the 
succession devolves on the father’s daughter's son, (in preference to the unclef-); in like manner as it 
descends to the owner's daughter’s son (in preference to the brother). The succession of the grand 
father’s and great-grandfather’s lineal descendants, including the daughter's son, must be understood 
in a similar manner, according to the proximity of the funeral offéring : since the reason stated in the 
text, © for even the son of a daughter delivers him in the next world, like the son of a son,” is equally 
applicable ; and his father’s or grandfather's daughter's son, like his own daughter’s son, transports 
his manes over the abyss, by offering oblations of which he may partake. Accordingly Manu has 
not separately propounded their right of inheritance : for they are comprehended under the two 
passaces, ** to three must libations of water be made, &c.”’ and ** to the nearest kinsman (sapinda ) 
the inheritance next belongs.’ i 


Although the succession aught previously to devolve on the sister, as it goes to the daughter 
before the daughter's son, neverthless she is excluded from the succession, because she is no giver of 
oblations at the* perio:lical obsequies; being disqualified by sex. But the daughter’s right of 
inheritance before the daughtcr’s son takes effect under the special provision of the text: ‘ Asa 
son so dues the daughter of a®maif procced from his several limbs,” &c. (See V. D. p. 147)S. 
Bounpna yana, after premising ‘a womtan is entitled,” proceeds—*‘* not tu the heritage ; for 
females, and persons deficient in an organ of sense or member, are deemed incompetent to inherit.”’ 
he construction of this passage is, a woman is not entitled to the heritage. But the succession 
of the widow and certain others (viz , the daughter, the mother, and the paternal grandmother) takes 
effect under express texts, without any contradiction to this maxim.} | 


88. The son of the proprictor’s own sister, and the son of his half sister have 
an equal right of inheritance. 


In the succession of brother's sons, a distinction,between the whole and half blood mus: be 
understood, not in the case. of daughter's sons. But lawyers consider it as the opinion of 
JMU TAVA HANA, that, in the succession of the sons of the father’s daughters and so forth, a distiuc- 


ad 
* Coleb. Da’. bha. Ch XI. Sect. 6, pp. @16& 2.5. The @fth and the rest do however succeed an sanu!ya, on 
failure of the givers ef the oblation-cake. This will be afterwards adverted to. 


t Celeb. Da. bha”. Ch. XI. Sect. 6, pp. 216 & 028. W. Da. Kra. Sang. pp. 18, 19. Coleb  ‘‘.v- Volclilo pn. 
Be7T, 528. Macn. HL. L Vol. 1. pp. 28, 29. Ditto. Vol. If. p. 87. 
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oe e es s s s af 
tion is taken between uterine and half sisters. Herein Srixrisnna Tarka taxxana does not 


acquiesce, because no Jaw is found expressly declaring the. participation of a maternal grandmother 
in the oblation-cake offered to the maternal grandfather. See Coleb. Dig. Vol. IIT. p. 528. 


Legal opinions delivered in, and aduitted by, the several Courts of Judicature, and eramined anid 
approved of by Sir William Mucnaghten. 


Q. A person died, leaving a son and three daughters him surviving. Subsequently to his death, 
his son departed this hfe before his three sisters. Of the three sisters one died, leaving a son who is 
alive; and of the surviving, one is mother of two sons, who are living, and the other is a childless 
widow. Under these cireumstances, how will the property left by the origimal proprietor be distributed 
among the survivors ? Ts any one of the survivors authorised to one or sell a portion of the property, 
such portion not exceeding his or her share ?P 


R. On the death of the father, his entire estate should have devolved on his son only, by whom his 
daughters are excluded. If the son died, leaving no heir down to the brother’s son’s son, his father’s 
daughters’ sons are equally entitled to inherit from him. The sisters have no right to succecd their 
brother. Each of the father’s daughters’ sons is authorised to make a gift or sale of his own share of the 
praperty. The sisters under no circumstances are competent to make any alienation of the property. 
This opinion is conformable to the Ddyabhdga, Dayatatwa, Manv, and other legal authorities. 

Authorities: 
Goutama:—“ Let ownership of wealth be taken by birth, as the venerable teachers direct.” 


“The right of a son to the father’s property accrues on the extinction of the father’s property ; and 
hy his own birth; and by such ownership, the son is competent to take his father’s estute.’’ This is 
the doctrine of the Dayatatwa. 

The following is the doctrine laid down in the Dayabhdga : “ On failure of heirs of the father down to 
tho great-grandson, 1t must be understood that the succession devolves on the father’s daavhter’s son.” 


Manu says: “ For even the son of a daughter delivers him in the next world, like the son of a 
son; anid his father’s or grandfather’s davghter’s son, like his own daughter’s sgn, transports his manes 
over the abyss, by offering oblations of which he may partake.” 

~ Bovowa’vana, after premising, “a woman is entitled,” proceeds—“ not to the heritage ; for females, 
and persone deficient in an organ of sense or member, are deemed incompetent to mherit,” 


“ The construction of this passage is, ‘a woman is not entitled to the heritage.’ But the succession 
of the widow and certain others, (viz., the daughter, , the mother, and the paternal grandmother.) takes 
effect under express texts, without any contradic tion to this maxim.*” 


“alah Nuddea. Ch. I. Sect. 6, Case 1, pp. 82, 838. 


Q. A minor who had succeeded to some ancestral Janded property, died leaving step-mother, an 
unmarried uterine sister, and three paternal uncles. Subsequently to his death, his sister was disposed 
of in marriage, and had a son born in lawful wedlock. In this case, according to the law current in this 
country, on which of the persons abovementioned does the property left by the deceased minor devolve ? 


* It was not distinctly stated in this case, whether there was any possibility that the sister, who was the mother of two 
sons, might bear other sons, or whether she was past child-bearing or widowed. If the father’s daughter's sons make 
partition of their maternal uncle’s estate while one of them is capable of bearing more children, and sub-equently to the 
partition a son be born, ha should have an equal sharo of the inheritance, for the succession of a son after partition 18 in this 
caso provided for. Ja“Gnyavarnya declares : ‘* When the sons have been separated, one afterwards born of a woman equal in 
class, sharesin the distribution. His allotmont must positively be made out of tho visible cstate, corrected for income 
and expenditure.’ This remark is inaccurate, as will appear from a subsequent observation. 
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Father's daughters’ sons 
are the legal heirs, on failure 
of brother’s son's son. 
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3 Fs * A . . a ° “4 Bh gig - 

R. Under the circumstances above stated, the sister’s son is exclusively entitled to sneceed to dis A sister's son excludes a 
; aes as : : ‘ she ; sfepemother anil paternal 
uncle’s estate, he being the grandson of his (the minor's) father. ‘he step-mother must be provided by anclen. 
him with food and raiment out of the estate. The paternal uncles were not entitled to snececd, because . 
there was a probability of the sister’s bearing a son. 

Authorities cited in the Déyabhaga :-—“ On failure of heirs of the father down to the great) grandeon, 
it must be understood that the succession devolves on the father’s daugther'’s son, in like manner a. i 
descends to the owner’s daughter's son ; for even the son of a daughter delivers him in the next world lke 


the son of a son.” 


The text of Mane, laid down in the sane authority : “They who are born, and they who are yet, 
unbegotten, and they who are actually in the womb, all require the means of support ; and the dissipation 
of their hereditary maintenance is censured.” 

The text of Vrruaseatr, cited in the Vyavahdratatia and other authorities: “The property of a 
house, arable land, a market, or other iminovables which are possessed by a friend. ora near kinsman te the 
mile or female line, who 1s not the proprictor, shall not be lost to the rightful owner.” 

Dacea Court of Appeal, May 8ist. Chap. T. Sect. 6, Case 2, pp. $4, $5. 


Q. 1. Of two brothers the eldest had a son (sinee dead), whose son A is living. ‘Phe sccond bre ter 
had ascn, By and three daughters, (, D, and BE. B died unmarried. Of the daughters, Co and Do died, 
the former Jeaving no inale issue, and the latter Ieaving a son, BF. ‘The last namede daughter, EB, is 
living, and has a son, G@. The above individuals lived separately as a divided fanuly. and Bo died possessed 
of his father’s property. [no this ease, which of these three individuals, (that is to say, A. Ey and BL) oe 
editled to succecd to the estate left by BP 
R. 1. It appears that B died, leaving no heir down to a daughter's son; consequently his father's Sisters have no neht of 
inheritance, but their -ona 


i exclude Che paternal uncie’s 
because they conter benefits on his father by offering the funeral cake to Ins manes. Here the father’s ren’s son. 


two grandsons in the female line, that is, Fand G, are entitled te share equally the property efi da Tian, 


daughters’ suns are living, and succeed in default of his own daughter’s son. Phe uearest: hinstuin vw lie 
sprune trom the sare ine, that is, A, the uncle’s grandson, has no right of succession. Le (tue sister ot 


DB) has uo title to inherit her brother's estate. 


Q. 2.0 Supposing it to have been an invariable ride in the family, that the nearest kinstuan of the 


aune stock should inherit, though there be a daughter and daughter's sons living. and a Membor or such 
family die, leaving no son; aceording to law, will his property im such case devolve on the kinsiwan, or 


on the daughter and daughter's sons ? 


R. 2.) Should it be proved that the usage stated in the question has been invariable and immemorial  Tleasthe contrary sho bl 
hase been the anvanibl: 


Sale. 


in the family of the parties, in this case B's property will devolve on his Kinstnan CA), to the evelaston 
of the other heirs. 
Zillah Junglemehauls, June. 16th 1823. Ch. T. Sec. 6, Case 3, pp. 85, SG. 


Q. Two brothers of the whole blood having divided their paternal c-tate, consisting of Tands, hoses, 
and other real and personal property, lived apart, mothe enjoyment of thei respective shares, [7's 
eldest brother was succeeded by his only son, who died without issue, Jeavine: a sister of the halt bho, 


her sons, a son of his uterine sister, and a grandson of his uncle. dn this ease, whieh of the surviver-: 1 


entitled to inherit 2 
| 


R. On the death of the eldest brother’s son, in default of dicirs down to the tethers grrateon, all Tbe NS Walt sister 
* . : - ‘< aa a Birr ada f > per erty ro athy 
of his father’s daughters sons* are equally entitled to the succession, bess: they severly Geeter aech ole son ut a waele 


sSivtot, 


oe = — -——— eet . - . ee ee 


ae r= ~ we eee ee le sok 


* Phe sons of the proprietor’s own -lster, aud the sons of his half sister, have an equal tht ei dare ate. se Note 
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benefits on him by presenting oblations of food to the manes of his three ancestors, including his father, 
and there is no differenee between the sons of sisters of the whole and of the half blood. : 
Zillah Junglemehauls, August 2nd, 1826. Ch. I. Sec. 6, Case +4, (pp. 86, 87.) 


Q. A person dies, Jeaving his paternal uncle’s son’s son and a son of an uterine sister: in’ this case, 

are both the survivors entitled to the snecession ? if not, which of them has the superior title ? 
Rh. Under the circumstances above stated, the sister's son is exclusively entitled to the heritage. According to the law as 
Authorities : ~“Tn default of heirs down to the father’s gréat grandson, the father’s daughter's son a oe pane 


succeeds ; for he presents the funeral cakes to the manes of the three ancestors of the deceased proprietors uncle's grandson, 
of which his father partakes.” Ch. 1. See. 6, Case 5, (p. 87.) 


GQ. A man died Jeaving two sons, a daughter and her son. Subsequently to.his death lis eldest son 
diced without male issuc, leaving the above named individuals him surviving, and then the younger died, 
leaving a widow and a daughter. Lastly, the widow and the daughter of the younger son died, the Jatter 
yeaving her husband and an unmarried dafighter. In this ease, which of the survivors is entitled to the 
landed estate left by the father ? ° 
R. On the death of the younger gon, his widow was entitled to his entire property ; and on her — The sister's soa excludes 
demise, her daughter derived from her a title to the inheritance. The daughter's husband and daughter Hea tage 
are however excluded, beeause they confer no benefit on the deceased proprietor. The father's daughter's 
son is entitled to the inheritance. February 28th, L817. Chap. T. See. 6, Case 6, (page Ss.) 
Jovniravan Mukarjya versus Ram Rattan Chatturjya. 


Q. “A person possessing some landed property dies, leaving a son and four daughters. Subsequently 
ty his death, the son takes possession of the whole of his paternal estate, and dies without male issue, 
leaving his sisters above named, two of whom died, leaving neither husband nor children ; and of the 
surviving sisters, one had three sons, and the other a son by adoption. Under these circumstances, to 
what proportion of the estate will cach individual survivor be entitled ? 


RR. Under the circumstances above stated, according to law the estate will be made into seven In Vensd, tie adopted 


; ‘ ; , F ’ sqmofasaster the s asewednh, 
parts. of which the three sons of one sister will take six shares, and the adopted son of the Ts STC a) | ame nanan aioe a Rea 

os r ‘ as Te sdehs 
remaining one.* another si ter? 


Zillah Hooghly, September 28th, 812. Ch. I. Sec. 6, Case 7, (pp. $8, 89.) 


Q. A person dies leaving a widow as his heir; and the widow dies, leaving her hushand’s paternal 
vrandlather’s brother's grandson and great grandson inthe male line, and also her husband’s sister’s son. 
In this case, which of these three surviving individuals is entitled to sueceed to her huskand's estate ? 


Rt. The sister’s son is, by law, entitled to the inheritance. The paternal grandfather's brother's ( \ sist reson eyelut a 
peretadh rand aac s dee 


beet baiais. 


eyandson and great grandson have no elann to the succession. 


Zillah Burdwan, May 12th, 1823. Ch. [. See. 6, Case 8, (p. 89.) 


Q. A landed proprietor, having filed a suit in a court of justice to obtain possession of his paternal 
Jauded estate, died previously to its decision, leaving an uterine sister, her son, the son of another sister, 
and a deseendant in the fourth degree of the paternal line. Subsequently to his death, the sister’s son 
Jaimed to be his representative, and died while the claim was pending. ‘There are now surviving his 
sister, her son’s widow, the son of another sister, and the descendant in the fourth degree of the paternal 
line. Under these circumstances, which of the surviving individuals is entitled to the succession ? 


RB. Under the circumstances above stated, on the death of the original proprietor, lis sole hems were Losisten ss no oxrladea a 
eos. adapt am the mate tra 


a eat eee : is creat grandtather’s des ant, (1 py words » fourth pers 
his twd sisters’ sons, by whom his great grandfather's descendant, (in other words, the f Ca pant eiillatlver: 


descent. of the paternal line.) is excluded from the inheritance. It is mentioned im the Dayadalea, that 


he is entitled to the succession who confers the most benetit in presenting funeral oblations, 


* ‘Thia is inaccurate. See V. D. pp. 165—167 A 173. 
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The person in the fourth degree of descent is tndeed a giver of funcral oblations to the proprietor’. 
great grandfither, but his sisters’ sons present oblations to His three ancestors, including his father, (who 
is principally considered.) Consequently his great erandfather’s deseendant cannot inherit, where there 
are his fathgas daughters’ sons strviving. ‘ 






The xt of - Manu cited in the Déyabhaga: “To three must libations of water be made ; to thre 


must oblations of food be presented, the fourth in descent is the giver of those offerings ; but the tith 
has no concern with them.” - 


But on failure of beirs of the father down to the great grandson, it must be understood that thy 
s 2 4 Ws . a ie 7 ra ra 
suceession devolves on the father’s daughter's son. ‘This is the opinion of Ji au TAVA MANA, 


¢ PA om . , e e : ’ 
SRIKRISINA says: — The father’s daughter's sou inherits, though there be the grandfather's 
be —" 
uterine brother or the like living.’’ 


Consequently, on the death of the proprictor, his father’s two daughters’ sons should have suecceded 
to the property which their uncle left; and on the death of one of the sisters’ sons, his widuw_ is entitled 
to her husband’s share of the estate. 


To this effect is the text of Vrimat Mane, cited in the Dayabhaga. (See V. DD. p. 35.) 


Zillah Myinensingh, May iSth 1528. Ch. IT. See. 6, Case 9, (pp. 89—91.) 


Q. A person died, leaving a widow and a sister’s son, who dic¢d before the widow, leaving a sou 
Is {livesifter's son's son entitled, on the death of the widow, to inherit the property left by hey ? 
The sister's son’s son, whuse father died previously to the widow's decease, has no tithe to the 


SUCCORSLON. 
Zillah Sylhet, May Sth, 1812.0 Ch. 7. See 6, Case 10, (p. 91.) 


1. The sons of the paternaLunele and of the sister of a deceased Hindu, whose family, originally frou: 
Mithila, had resided for geneMtions in Bengal, claimed his gstate. The Zillah court adjudged, that the 
estate fell by law to the pluntuf as dee sased’s sister’s son in preference to his paternal uncle ; that Lakkhi 
Priya, stepeamother of the deceased, was entitled to maintenance. The provincial court of Dacea atiirmed 
this decree in appeal. The Sudder Dewanny Adawlut, under the opinion of their pandits to the etfect 
that “if the family, being from Mithila, but dwelling in Bengal, performed religious rites with the people 
of Bengal, and held a zomindary in that province, then Golokehandra, the deceased’s sister's son, is entitled 
to (Monformably to the Bengal law, But if the family merely dwelt in Bengal, and performed. religions 
coremonies with the Mithila-people, and observed the laws and usages of that province, then Rajchandra, 
the paternal unele, will inherit according to the Mithila-law,” and on consideration that the contested 
lands were situated mn Bengal; that the family had been long resident in Bengal; that there had been no 
uniform observanee of the ordinances of the Mathila-shastra; contirmed the lower court’s deerces. 
Raj Chandra Narayan Choudhuri versus Golok Chandra Guha—22nd January 1801—S8. D. A. Rep. 
Vol. IT, (p. £3.) 


{L. Ram Mani sucd.as fhe heir of her father and brothers to inherit, the estate left by them. Her 
claim was dismissed, beeause she had not a son alive at the time of the death of her mother who survived 
the brothers ; (and beeause her last surviving brother had, previous to his death, exeented a deed of gift in 


fuvour of the male heir), Ram Mani Choudhuréni versus Wemlata Choudhurani, 6th January 1385. 
S, D. A. Rep. Vol. VI. (p. 3.) 


The widow of a sister’s son (on whom the estate had devolved) takes the estate to the exclusion of 
tle sister herself, Ram Gosain rersus Ram Raui Debi, 8, D. ALR. Vol LV. (p. -t7) 


A sister's crandsu2 1s net 
an heir. 
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Aes 


The existence or conception of the sons of the daughters of the father and the rest at the 
time of the owner’s death constitutes their title: this is laid down by JiMurava Hana, Sri’ 
Kursuna,* and the other authors respected in Bengal. Hence— 

® 


89. Those sons only of the daughters of the father and the rest who survive 
the owner, or remain 32 ulero at the time of his death, are entitled to inherit 
his property.* 


Not those who are subsequently conccived, their heritable right not being acknowledged by 
Ji MUTAVAHANA* and the other compilers of the Bengal law. 


, 

1. Kirti Chandra, who inherited his father’s property, dying an unmarried minor, was succeeded by his 
mother Joydurg’1, who subsequently died, leaving Lakkhi Priya her husband’s wife, Péirmima her step. 
daughter, and Bhoirab Chandra the son of the paternal uncle of Kirti Chandra, Lakkhi Priy4 instituted 
the present suit to establish her right in the property of Kirti Chandra. Pendente lite, Pirnima bore a 
son, Named Braja Nath Chattopadhyay, and she, on the part of herself, and her minor son Braja Nath. 
who dicd after atime, intervened for the assertion of their mght to the property in dispute. Bhoirab 
Chandra, amon other thirgs, pleaded in his answer that the collector of Rungpore, with the sanction of 
the Zillah Judge, caused his name to be recorded in place of that of Joydurga, who succeeded her son, 
having ascertained, by reference to the pandit of the court, that he (Bhoirab) was the legal rightful 
reversionary (1). 

The case having come on before Mr..P. E. Patton, a judge of the provincial court of Moorshedabad, 
on the part of the plaintiff was exhibited copy of eyavastha of Rajchandra Tarkalankar, pandit of the 
Dacca provincial court, and the rubakart of the Sudder Dewanny Adawhut, dated 27th March 18]S, 
containing the exposition of the law by its pandits in regard to the case of Rajeshwari Debi versus 
Prankrishna Bishwas. Mr. Patton remarked, that the case was not relevant, and that the opinion of fi. 
Zillah court pandit confirmed that of the pandit of the provincial court. Consequently, he dismissed the 
suit with costs, and overruled the intervention of Purnima, the pretensions advanced by her appearing 
untenable. This judgment was preceded by reference to Krishna N&th Nayapanchanan, pandit 
of the court, to ascortain the law. The answer of the pandit was to this effect. “Neither his 
(Kirti Chandra’s) stepmother (plaintiff), nor half sister (Pirnim’) has any right to the estate which 
devolved, on the death of Kirti Chandra, on his mother Joydurgé. Pirnima has borne a son since the death 
of Joydurgé. There is, indeed, in the Dayabhdga a text declaratory of the heritable right of those born 
subsequently. But the scholiasts explain this as regarding the estate of the paternal grandfather. Ag 
there is no authority for the succession of a father’s daughter’s son, born under. the circumstances in 
question, Bhoirab the son of Krishna Chandra’s half brother is entitled (2).” 


* See V. D. pp. 5, 7. Eb. In. p. 79. 


(1) Babu Ram, pandit of the civil court of Rungpore, in his answer declared the right of Bhoirab 
Chandra, as son of Kirti Chandra’s uncle. The pandit added, that no text of law propounded the right of 
a sister, and the stepmother was not meant by texts which provided for the succession of the mother. 


(2) The pandit refers to a text of Manu cited in the Ddéyabhdga. Jruvtava ana says: Ifthe 
hereditary estate were divided when the mother was yet fecund, there would be a deprivation of subsistence 
(vriti-lopa). These are the words of Manu’s text, quoted by him, whieh Mr. Colebrooke renders 
“ dissipation of their hereditary maintenance.’ (See Coleb. D&. bh&. Ch. I. para. 45). The scholiast Sri 
Krisuna remarks that “they would be deprived of their share in their paternal grandfather's estate.” 
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From this decision, Lakkhi Priy4& and her daughter Piirnim& appealed to the Sudder Dewanny Adaw- 
lut. Mr. Walpole, a judge of the Sudder Court, adverted to the appeal of Karun& Moyi versue Joychandra 
Ghose (3), and the application of special appeal of Kamalakanta Ray and others (4), and in particular to 
the vyavasthé of the pandits of the Court in those matter Mr. Walpole also adverted to two rubuhdris 
of the Sudder Court, dated 20th and 28th of November 1827, and vyavasthd of the pandits regarding 
the appheation of K&liprashad Réy (5). 

Mr. Walpole, deeming a further exposition of the Hindu law current in Bengal necessary, made a 
reference to the pandit of the Court, and obtained this exposition: “ Under the circumstances stated, 
Brajanath, the son of the daughter of Krishna Chandra, father of Kirti Chandra, is competent to perform 
exequial rites and ceremonies of his maternal grandfather ;—not Bhoirab, son of his half brother. So also 
will such son of the daughter of Krishna Chandra be entitled to succeed to his estate, which passed from 
him to his son I<irti Chandra, and from him to ¢his mother Jay Durg’&. His subsequently born brothers 
will be entitled to share equally with such son of Krishna Chandra’s daughter. If the paternal uncle’ 
son and father’s daughter’s son concur, the former has no right. But if on the death of Jaydurgé no 
son of Kirti Chandra’s father’s daughter may have been born, or conceived, then his father’s daughter, 
as source of the future production of a maternal grandson of his father, will succeed.’ 

This opinion was considered on the 20th February 1833. The wakils of respondent urged, If. That 
he had succeeded to the disputed estate on the death of his cousin ; II. Brajan&th had died; I1I. Parnima 
was excluded from inheritance by leprosy both in respect to the estate of her half brother and that of her 
son; IV. She was a twice marricd woman: for aftcr marriage fixed with one man she had married 
another. Neither her son, the issue of such marriage, nor herself had any heritable right, nor was he 
competent to perform exequial rntes. Mr. Walpole, deemed further referenee to the Pandit necessary ; 
and obtained this solution: ‘1. Purnimaéa, the mother, succeeds to the estate of her son Brajanath, if he 
be not survived by male issue of a father. If. Leprosy bars inheritanc® unless the affected person 
perform atonement. It is no bar in that case. ILI. If Pdrnim4 had been affianced to one, and then 
marricd to another, to whom she has borne a son; still (as defined in my former opinion) will her 
right in regard to the estate left by Kirti Chandra arise (6).” 

On the part of the respondent, was exhibited solution by Ramjay, a pandit of the Supreme Court, 
of questions propounded to him. It was to this effect: “The stepmother of Kirti Chandra, his 
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(3) See Case No. 15,5. D. A. Rep. Vol. V. pp. 42-—46. (4) See note to idgin, p. 44. 

(5) P&arbaticharan (who was the son of the brother of Kaliprashad Ray), dying & minor, was succeeded 
by his grandmother R4smani Debi. On her death, his sister Shama Sindari, and his uncles Kaliprashad 
Ray and Dirgasundra Ray, coneurred. ‘ Should Shama Sundari produce a son, would such son be 
entitled to the estate vacated by the death of the grandmother ; and if so, until the birth of the sister’s 
son to whose care should the charge of the estate be committed,—that of the sister, or that of the uncles ? 
and if the latter, is caution exigible 2??? On the case thus put, the pandits of the Court, Ramtanu Sarma 
and Voidyanith Misra, delivered an exposition which was in substance this r ‘ As next heir, his paternal 
grandmother suceceded to the estate, which Parbaticharan inherited from his father. The same principle 
applies on the death of R&asmani. Anyg Maternal grandsons of the father of Parbati, borne by Shamé 
Sundar{ his sister, will have no righ for there is no Jaw declaratory of the right of the father’s 
daughter’s son (a pepferable heir to the grandfather, who is privr to the paternal grandmother.) to 
succeed on her death to the estate which she as heir had obtained.’ The authorities cited,—from 
SrioKRISHNA’S comment on the Ddayabhdga, from the Digest, and from the Ddyakramasangraha— 
shewed that, in the order of succession, the father’s daughter’s son precedes the grandmother, and is next 
to the brother’s grandson. 

(6) The authorities cited were :—I. Text of JAGNYAVALKYA as to the serics of heirs.—-IT. Text of 
Devata, cited in the Dayabhdga, (Chapter 5, para. 11,) as to the exclusion from inheritance of the leper 
and others. JJI. Extract from the Digest, comment on the text Devara. (See Vol. TIT. p. 805). 
In regard to the leper or person afflicted with clephantiasis, the author adds us a condition, defect of 
atonement for sin. Leprosy is considered as a punishment for sin in a former birth. _ 

Remark --Both of the above vyavasthds of tho Sudder pandit are wrong, and the authorities quoted are 
inappleable, as will be perecived on perusal of the ryavasthdés delivered by the Supreme Court pandits, the 
note No. 7 in the present case, and the subsequent remarks, Q. V. 
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half sister, the son of his father’s half brother, concur. The latter, as nearest sapinda, suceecis to his 
estate, vacated by the death of his cousin’s mother, Ef a person, after affiancine his daughter to one 
man, give her to another, she becomes an outcast; and hence also Jer son. She cannot sae Aas 
funeral cake to his amaternal uncle and the rest, and therefore has no right to his estate. A leprous 
woman, who has performed no expiation, and her son born of her whilst in that state, are outcusts. 
Neither can perform funeral rites; and neither ean inherit. The expected existence of the right of the 
ron of the fatler’s daughter does not bar the establishment of the right of another heir,—according to 
the doctrine of those who construe the text of Manu regarding deprivation of subsistence as referring to 
the estate of the father and other ascendant in the direct male line.’ 

Mr. Walpole deemed it necessary to obtain a more expheit opinion from the pandit of the Court as to 
the priority of right of the father and mother of Brajanath respectively. In the reference made, Pirnima 
was deseribed as still likely to produce male issue. Phe answer of the pundit was to this effect: Since 
Pidrnimaé has still the prospect of bearing male issue, the estate would devolve on her, for the brother or 
brothers of her tate son, who may be born: otherwise their right could not be preserved: and in fet 
whilst the expectation of the future birth of such brother existed, the extent of Brajanath’s interest was 
itself tndefinite.*”’ 

The case was again considered by Mr. Walpole on the 13th of June. Tbe directed that the op nion 
of the pandifts of the Zilliuh Court and of the Calcutta Court of Appeal, taken in the case of Walryprashad 
Rav, should be produced 

Sabsequently on the both August, respondent caused to be filed with the papers of the ease, the 
written opinion of Waltkanta and Ramyjay, pandits of the Supreme Court, which was to this ¢tfeet: On 
the death of his mother Javdurga Bhotrabchandra, his uncle’s son was entitled to the estate lett by the 
late Wirti Chandra; not his step-mother, mor half sister. The sister, even froin the probability of her 
producing male issue has-no title (7)? 

On the 29th Aucust the case came on for trial, Gour Mohan Chattapadhyayv admitted that his 
late son Brajanath was born alter the death of Javdurga, and that he had only a daughter by his wife, 
“Mr. Walpole passed judgment, confirming the decision of the lower court with costs. JLlis motives were 
thus expressed, oo Po refer,—to the eyavasthd of aun Panu Nyaybaeish and Voidanath Misra, the present 
pandit, given in the case of Naliprashad Ray, Ciide supra note No. 5,) to the two eyurasthds of the 
pandits of the Supreme Court, to the ryacausthas of the pandit of the Zillah Court, and to that of the 
pandit of the court of appeal in this case Ceide notes Nos, 1&2). VThesashow, that the meght of the 
father’s dauehter’s son is conditioned on his existence, at the tine of the death of his maternal uncle. — or of 
his another if she intervene as an heir. Brajanath was born after the death of Javdurg&. He had no 


rivht do transmit. Neither he nor his mother have any rights Immediately on the death of Javdurgaé, the 


* This cyavasthd is in aceurate, as will Le seen on perusal of the subsequent remarks and observations. 


(7) In support of this opinion the folowing arguments and authorities were, adduced. Fb. Phe wite, 
wnother, daughter, and (paternal) grandmother are the only females specified as heirs. The stepmother and 
sister are therefore excluded. 21. Right of the father’s daughter’s son, born after the death of his ina- 
ternal unele, is. not established cither by legal cause of property or by any special text. The text of Manv 
which deprecates deprivation of subsistence of the unborn, sugyests the equality of nieht of brothers, bom 
after partition of their brothers, who divided,—-in reward to the estate of paternal grandfather. Accord- 
Ing to SRM KRISHNA and the author of the Digest, and other schohiasts, existence of the heir at the time 
of the death of the last owner must be considered as essential ‘The Jaw does not contemplate the 
unowned state of property left by a deceased : for it would then be like an unappropriated treasure, 
Jicree the night of a suceessor existing at the time of the death of the last owner and benetitine hin ie 
establehecd : and any Jegal cause extinctive of such weht is wanting. hese causes are death, degradation, 
assuming another order, extinction of worldly passion, gift, sale, and conquest. VE. Passege in the 
Deyabhdga, suggesting that the survival of a son at the time of his father’s death may constitute his 
acquisition (para. 25, Chapter L). Sri crirsuva, in his commentary on the Deyebhuge writers:  % Dut it 
does not follow that the sun has property vwiate the property of the father endures, for the former must 
he accompanicd by a cause extinetive of the father’s picpcrty.? He then alludes te death, degradation, 
and other legal causes of extinction of property. 
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respondent | Bhoirab was an heir of her son, entitled to the disputed property.’ Takkhi Priyé versu 


Bhoirabchandra C houdhuri and Joychandra Choudburi, 29th August 1535. Case 105. 8S. D. A. Rep. 
Vol. V. pp. 815—322. 


U nder the Hindu law received in Bengal, the sister’s son is an heir preferable to the paternal nncle’s 
son; but right of succession cannot remain in abeyance in the expectation of the future production of such 
heir not conceived at the time of succession opened. This was adjudged with reference to official 
opinion of some pandits and unofficial opinions of others, contrary to some official opigions,—-that of 
the pandit of the S. D. A. included. Cee note to the present casc.) 


II. A Wfindu diced possessed of ancestral property—leaving a sister, (her minor son.) and two 
patgroal uncles. Held according to the vyavasthé given by the Sudder pandit, that the sister’s son 
(fa *s daurrhter’s son) suceecds to the exclusion of paternal uncles. Shambhu Chandra Ray and another 
aa Ganga Charan Sem 24th July 1838. S. D. A. Rep. Vol. VE.-pp. 234--236. 


The pandit further declared in his ryarasthd that, supposing thit Srimati the sister ad no son, she 
would be entitled to hold possession as lony as there was a hope of his bearing onc.’’* 


Remarks.—TVhis ease has not been reported so fully as it might have been, as an abstract cf if is to 
be found in the note to case No. 15, Vol. V. p. 45. In deciding the legal question involved in it on its again 
arising, the cases Nos. 15, 20, and 105 of volume V. should be earefully considered. The majority t of au- 
thorities and precedents would appear to be in favour of the decision now reported, to the extent of the right 
of succession to ancestral property of a sister’s son alive aé lhe lime of his maternal uncle's death, to the ex- 
clusion of the paternal uncles ofthe latter. Whether the right of sucecssion of other existing heirs can re- 
main in abeyance in the case of a childless sister, as for future issue, is still doubtful. ¢ In the umarginal note 
to Case No. 105, volume. V. it is stated that “ the right of succession cannot remain in abeyance in the 
expectation of the future production of a sister's con not conceived at the time of suceession opened, and 
that this was adjudged with reference to oflicial opinions of some pandits, and unothetal opinions of 
others, contrary to some official opinions, that of the pandit of the Sudder Dewanny Adawlut incladed.’ 
Té might be observed that the pandit’ of the Sadder Dewanny Adawlut, Voidanath Misra, had net 
invariably held the same opinion, as is apparent from the conflicting opinions pronounced by hin which 
are given in the note to Case No. 15, of volume V, and whieh ean searcely be said to have been 
satisfactorily explained in his reply to the Court, when called upon to reconcile them. oS. DD. AL Rep. 
Vol. VL. pp. 236 237, 

Til. Kirti Chandra, a zemindar in Zillah Moorshedabad, died leaving two sons Moh&éananda and Prr- 
anvinanda, and three daughters A’nanda Moyi, Sananda Moyi, and Paramananda Movi. We was sneeced- 
edin his estate by his two sons. Paraménanda died unmarried, and the entire estate devolved upon Moha- 
nanda. He dicd leaving a widow, who succeeded to the ostate. The widow also dicd ; and at the time of her 


. ® ‘This part of the Vyvastha is wrong. Sce the subsequent remarks and observations. 


+ On a further enquiry if would have been found, that there is searecly any writer of or commentator 
on a law-book current in Bengal who does not maintain that the reht of the sister’s son is conditioned on 
his existence at the time of death of his maternal uncle (or.of his female heir if any inteyvens ae b nv ibe 
prior title) ; that of the modern pandi{s most have followed those author’s and autboritics : only ia 
few have given tyarasthds contrary to the vbove, and consequently contrary to the es cue in this 
country ; ‘and that it is the general maxim of the findu law that the right of suceession cannot rem: im in 
abeyance 1 in expectation of future birth of a preferable heir not conceived at the time of the owner’s death 
a maxim which gould not be denied even by Voidya N&th Misra (the present pandit of the & sillier Court.) 
who in the above and some other cases has said that the sister, as source of future preduction ef a maternal 


grndsoh to her father, will hold for her son that may be born. Sce his first Iyacastid in the case ot 
K arunk Mayi. 
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death there were living A’nanda Moyi, and Sananda Moy; her husband’s married sisters; five sons he 
the former ; two of the latter; and Param&nanda Moyi, her husband’s unmarried sister. The husband of 
A‘nanda Moyi subsequently died. SAnanda Moyi had another son named Durg& D&s Dhar. 

The pandits of the Zillah courts of .Beerbhoom, Moorshedabad, and Nuddea, being referred to by the 
Zillah Judge, declared that, under the circumstances stated, the seven nephews of Moh4nanda, alive at the 
time of his death, were, on the death of his widow, entitled to the estate of their maternal uncle, and 
that the son of S4nanda Moyi subsequently born was not entitled to share in it. The judge, with 
reference to these vyavasthds,and precedents, passed judgment dismissing, the claim of Sananda Moyi’s sons 
subsequently born. . 

_ The Sudder Court, in appeal, asked their pandit :—1st. Is the son born te Sdananda Moyi, after. 
the death of Mohdananda and his widow Drapa Moyi, entitled to share equally with his brothers and 
cousins in the estate left by Moh&nanda and his widow P—and should other sons be born to Sananda Moyi, 
wil thoy also be entitled to share ? 2nd. Are the laws on these points as current in Uriss& and Bengal the 
same, or is there any difference betweén them ? 3rd. Should a decree have been passed, after the death of 
Moh&ananda and his widow, recognizing the right of the five sons of A‘nanda Moyi and the two gons of 
Sananda Moyi, and should they, in execution of such decree, have been put in possession “of their shares, 


will the decree and subsequent execution in any way affect the claim of the sons of Sananda Moyi 
subsequently born ? 


The pandit replied to the first question that, under the circumstances stead: the son born to 
Ananda Moyi, after the death of Mohananda and his widow, would be entitled to share equally with his 
brothers and cousins, according to the first authority which he would cite, bet that he would not be 
entitled under other authorities which follow : 

Authoritiess- 
Y. Manu:—They who are born, and they who are yet unbegotten, and they who are actually in 


the womb, all require the means of support; and the dissipation of their -hercditary maintenance is 
censured. See Coleb. D&. bha. Ch. I. para. 45. 


2. Gloss of Seikrisnna TarkaLankar on the Ddyabhdga.—The term “ dissipation of their 


hereditary maintenance, or deprivation of subsistence,”’ in the above text means that “the deprivation of 
the grandsons of their share in their paternal grandfather’s ¢state is censured.”’ 
3. Virddabhangdrnava.—‘In the text of Manu above cited,the word “vritt:’’ or patrimonial unuer 
is used. This refers to ancestral property lineally inherited in the male line.”’ 
To the second question the Pandit replied, that the works of Shambhikare Bajpet and Vidydkara 
Bajpet were in great repute in Orissd, that he liad frequently enquired for these works, but had never 
succeeded i in procuring them. He was therefore unable to speak with certainty on this point. He added 
that the Mitdékshard was also current in Orissa; and thus there was a difference in the law as current in 
Orissa and Bengal, in which latter the Mitakshardé was not current. ; = 
R->ly to the third question. _Under the circumstances stated in the third question, the claim of the 
son, born subsequently to the decrce and execution thereof, would be affected ; because, the right of the 
other seven shareholders having been scttled by the ruling power in conformity with the law, the 
daughter’s son of the original proprictor, the father of Mohananda, born after the death of Moh&nanda 
and his widow, has no claim to share in the estate. ee 
’ Authorities— 
1. 4M ANU.——-Once 18 the partition of an inheritance made; once is a damsel given in marriage; and once does 
& man say, ‘1 ywive:’ these three are, by good men, done onée for all, and irrevocably.’’** Ch. IDX. V. 47. 
2. Na‘rana, cited in the Virddabhangdrnava and other works :—“The subjects are under the autho- 
rity of their ruler, and the ruler is at liberty to give orders to his subjects.*” 


* These authorities are inapplicable in the présent instance. The first of them applies only where 
tho partition was made justly @harmatah: sce Kulluka Bhatta’s comment on the text cited). But 
-where the property is at distributed, it must again be divided, ag in the case of a brother born after 
partition. See Coleb. Dig. vol, III. pp. 48, 49, 
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The case having been again brought before Mr. Smith, he called upon the pandit to reconcile his 
present wyavasthé with that delivered in the case of Musst. Sulakkhna versus Ramdulal Pande and others’ 
@. D. A. Rep. Vol. TI. p. 324,) and to give a further exposition of the law after consulting the works of 
Sanbhukara Bajpet ant Vidyékara Bajpei if procurable. To this the pandit replied that he had not 
been able.to procure the works alluded to, but gave no further exposition of the law of the case. 


Before the pandit’s reply had been heard, Mr. Smith left the court, and the case was then faid 
before Mr. Rattray, who confirmed the judgment of the lower court. 


Before passing any orders as to the admission or rejection of the appellant’s application for a review 
of judgment, Mr. Rattray called upon the pandit (Voidandith Misra) to explain the discrepancies: between 
the opinions given in this case and in those of Musst. Sulakkhn& versus RAamdulal PAnde, and Karuna Moy i 
versus Jaychandra Ghose. It was pointed out to him that the opinion given in that case by the pandits of - 
the Court, was at variance with his written wyavasthé inthe present action : and further that his own written 
and verbal opinions in the present case, as also his written opinions in the present case and in that of 
Karun& Moyi versus Joychandra Ghose, appeared to him opposed to cach other. 


The pandit’s reply to this not being satisfactory, Mr. Rattray then referred the questions put by 
Mr. F. C. Smith to the pandit of the Caleutta Court, for the opinion of the pandit of the Western Corrt. 


On the receipt ofthe reply of the pandit of the Western Court, Mr. Rattray recorded his minute, the 
iatter part whereof is as follows: “ On the 16th July 18-40, a petition for a review of the decision passed, 
was read by me. The pandit of this Court was called upon to explain asserted discrepancies ; and the pandit 
of the Western Court for a ryavasthdé on the question at issue. This latter being confirmatory of the 
opinion delivered by the pandit here, and of other vyavasthds on the record, and such precedents as I could 
discover being in favour of the judgment which had been affirmed, I rejected the petition, on the Sth 
mstant; and the claim of Durg4 Das, to share with his brethern, stands disallowed.* At the same time 
I have met with so much contradiction or doubt, and with so many apparently conflicting opinions on the 
question generally, that I have thought it advisable to send on the case for another voice. 

Mr. Rattray concluded his minute with referring to the cases reported at pages 37 and 324, volume 
Tj and pages £2, 55, and 315, volume V. of the Reports. 

The case was then laid before Messra. Tucker and Reid jointly, who remarked that as Mr. Rattray, 
the deciding judge, had disallowed the appheation for a review, no other yudee could admit it. On thi- 
Mr. Rattray finally disposed of the case, by a rejection of the application. 

Rtemarks.—The right of a sister’s son, born after the death of his maternal unele, to succeed to 
ancestral property as the father’s daughter's son, is a point on which inach difference of opinion exists 
between pandits, as may be scen by a reference to the cases cited in Myr. Rattray’s minute, and to that of 
Sambhu Chandra R&y versufGangi Charan Sen, under date the 24th July 1838. In the case now re- 
ported, a judgment of court fixing the shares of the several sisters*’sons in existence at the time of the 
death of the maternal unele, had intervened prior to the birth of the infant for whom the appellant 
claimed, and it was this circumstance that, under the exposition of the law as given by the pandits, 
sroverned the judgment* of the Court. ; 








oe ele 


* This judgment is correct, but tho principle upon which it is based is wrong, for it’ the father’s 
daughter’s son born afterwards and not conccived at the time of his mategigl uncle’s death had any right 
according to the Ifindu law, then a judgment ‘of the Court fixing the™ es of several sisters’ sone 
existing at the time of death of the maternal uncle could not affect his title: e.g. had such judement 
been passed in the case of paternal property, in which a brother born after partition is declared by the law 
entitled to take an equal share from his brothers who had previously divided, it would be held void as being 
crroneous, or not borne out by the lay. The above judgment therefore ought to have been founded on 
the general principle of the Ilindu Kw, viz. that the father’s daughter’s son, born af//er the death of tho 
maternal uncle, hus no title to the deceased’s property, whether it was or was not previously divided by 
those nephews who existed at the time of death of the deceased (or his fhinule heir if any intervene). 
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Regarding the origin or cause of title of the father’s daughter's son, the opigjon of the large majority Repugnant Vyarastha’s. 
of the modern pandits is in conformity with the principle laid down by our great Bengal author Ji’wc‘ra- 
VA WANA and ailopted by Sri” Knisimya and the other compilers and commentators current in Bengal. 
‘There are however exceptions : Shobb& Ram Sarmé, Brindaban Chandra Sarma, and Chaturbhuj Sarmé have 
declared, that the sons, born and unborn, of a whole sister (married within the proper time,) would take 
_her predeceased father’s estate, which had vested in her minor brother, who had diced before marriage 
(1). Two or three pandits have declared, that the estate of a deccased proprietor legally devolves, after 
the death of his female heir (if any intervene,) to his father’s daughter’s sons who were then alive, and 
to the other sons of the sister, who are since born, in equal portions ; and that should one or more sons Le 
hereafter born of the sister, ke or they also would be entitled to share with the other sous of the sister, who 
are now living (2). And Voidyan&th Misra has given hig opinion as follows:—The Father's daughter's sun, 
born after the death of the late proprietor, would be entitled to share equally with his brothers and 
cousis, according to this text of Manu cited in the Dayabhdga: ‘They who are born, they who are yet 
unbeyotten, and they who are actually in the womb, all require the means of support; and the dissipation 
of their hereditary maintenance is censured.” But that he would not be entitled under other authorities, 
viz. gloss of Sar Knisinva Tarka LANKA’RA On the Dayabhaga: “Tho term dissipation of their hereditary 
maintenance, or deprivation of subsistence in the abaye text means that the deprivation of grandsens in 
their share in th@paternal grandfather's estate is censured.” And Fivddabhangirnara: “In the text of 
Manu above cited, the word ““ P7ritéi”? or patrimonial support is used. This refers to ancestral property 
lineally inherited in the male lihe (3). The sister is the source of production of daughter’s sons to the 
father, and the medium of their relation. If, at the death of the proprictor, no son of his sister existed, 
still (since the right of the father’s daughter’s son could not be otherwise established) she was entitled 
to enter on the succession, and hold until production of her malo issue. This tuo was analugous to the 
succession of the daughter to the estate of the father, who. died leaving no male issueor his widow 
(4). If the sister’s son die, and the sister may still have the prospect of bearing mate issuc, the estate 
would devolve on her for the brother or brothers of her late son who may be born; otherwise the mahi 
could not be preserved (5). Supposing that the sister (of the late proprietor) had no son, she would sti 
be entitled to hold possession as long ag there was a hope of her bearing one (6). If en the death of thi 
proprictor, no son of his father’s daughter may have been born, or conceived, then his sister, as suured o 
the future production of a maternal grandson to his father, will succeed (7). | 


Such opinions have neither been declared nor sanctioned by any of tie compilers of, and commentators Repesnart Vyane ces 
current in Bengal: further, they are repugnant to the doctrine laid down. by Jrwvu‘Tavaava and ee 
Sar Katsuna, the greatest authoritics in Bengal, viz. “ The existence (of the son) at the time of the 
father’s death alone constitutes the son’s title.’* “The meaning ts, that extstence of the son is the 
sole cause of heritable right, to which the time of the father’s death is an aid.’+ Opinions like these 
must therefore be held as repugnant to the principles of the Bengal code. If the sister's son, 
‘neither born nor conceived at the time of his maternal uncle’s death, be held entitled te i- 
herit to the exclusion of the heir who was then i esse, or to share with his brothers and couse 
then living, i. e. when the maternal uncle died, i¢ will be in violation of the above quoted axioms 
as well as of another equally stringent, that “ right docs not remain in abeyance.’ An the tis 


(1) S. D. A. R. vol. V. p. 55. (#) S&S. D. A. R, vol. Vip 45. ) 
(2) S. D. AR. vol. I. pp, 826, $27, (8) Vol. V. p, 522. 

and vol. V. p, 43. & $18 (6) & D. A. RK. vol VI p. 286. : 
(3) S D. A. R.vol. VI. p. 228. (7) S§. D. A. BK. Vol. Ve p. 518. 


7 ¢ a 4 rt a ‘“ . ‘ . 
“Ji surava tana, Efere the expressions ‘futher ’ and ‘‘:yn”’ severally indicate any relation. Hid (side Cole’. iy4 
Lha. p. 3). that is to sav, the expression futher 18 meant to eignify the predecessor or former owner, urd au. tes 
meant to indicate any relative included iu the order of succession as entitled to inherit. 


t Sur Keisuya’s commentary on the Diéyabhuga, Sans. p Qt. See V, jp. 7, 
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ease, the property of an owner will not be inherited by the acknowledged heir exisf@ at the time of his 
death (natural or civil), but must be reserved for an indefinite , e-iod in expectation of the future birth of a 
preferable heir, not yet conceived: thus the entire‘order of succesion becomes mtereepted and broken, 

The pandit last alluded to has declared, that a father’s daughter’s son, born after the death of the 
late proprietor, would be entitled to share equally with his brothers and cousins 77 Re, when the uncle died, 
according to the text of Manu which he cited; but that he would not be entitled under Snv Krrsusa‘s 
commentary on the Ddyabhaga, and under Virddabhangarné, in both of which the above text of Manu 
is declared to refer to ancestral property lineally inheritedin the male line. It is however to be borne 
in mnind that the same exposition of the suid text of Manu is given either expressedly or impliedly by all the 
authorities of the Bengal schoo}, and that (barring the cxception and innovation of which we are now 
treating) if has been universally admitted by the modern pandits that the text in question does not 
apply to any property other than that of ancestors in the male line. Even our dissentient pandit has 
found himself unable to be consistent in his departure from the received doctrine. He had, in a prior 
ryavasthd, given on review of judgment in the case of Karuni Moyi versus Joy Chandra Ghose, thus 
expressed himself: “ As for the second proof (i: e. the text of Manu above cited), that regarded the 
case of paternal partition, and prohibited the father from dividing a lineally descended property (Avru- 
mdgula) amongst: his sons, while the nother was yet fecund, lest the patrimonial support (I7ilti) of 
the after born should fail. Now the estate of the maternal unele was not considered as such, in respect 
of tie sister’s son; on the contrary the succession of the latter was casual, and by its deviation from, 
fhe sister’s son, the condemned act of deprivation of subsistence did not arise.’ Ut is therefore to b: 
held as law under the above text that the sister’s son, born after his maternal une-e's death, 18 nos 


entitled to inherit. 
Tf the sister be held entitled to enter on the succession and hold until her son be born (althouch 


not conceived at the time of her brother’s death), beeause the right of the father’s daughter’s son could 
not otherwise be established; why is not the father's sister, or any other temale, who may be the. pro- 
bauble mother of the offspring which if born would have had a prior title to inherit, held entitled to 
cnteg on the succession in order to preserve the right of her future but uncertain male issue? But ue 
lawgiver has provided for the custody and chargo of the estate of the unborn during an indefinite 
period: inasmuch as the succession could not remam in abeyance but- must immediately pass to. the 
surviving heir then in esse. The succession of the sister is by no means analogous to the succession 
of the daughter, inasmuch as the latter is not one of the designated heirs, and inherits Before her 
son in her own right, which does not cease on the birth of her own or sister’s son, but lasts to 
the end of life: after her death, the property, if he survive, devolyes upon him, wherers the former 
cannot suececd before her son, for as sister she has no tithe whatever to suceced to her brother's estate. 
The authorities cited im support of the above Fyarusthd (No. 4.) are applicable to an entirely differ- 
ent subject. One of them requires to be here noticed, viz. the text of JAGNYAVALKYA cited in the 
Ldéyabhiga, iv the chapter which treats on the participation of sons born after partition. * This’? the 
pandit says,. “provides for their shares from the apparent estate.’”? The error of-this vyarasthd will 
be manifest on perusal of the very chapter of the Déyabhigu where the text is shown to apply to the 
estate of ancestors in the male line, and not to any other. Such is also the opinion of Sri” Kuisuna 


and other scholhiasts. 
The pandit has declared: “If the sister’s son dic, and the sister may still have the prospect of’ 


bearing invle issue, the estate would devolve on her for the brother or brothers that: may be born, 
otherwise the right conld not be preserved.’”? But this is inconsistent cither way. I. If the sister's 
yen have died after the succession has devolved upon him, and left neither Issue, nor widow, nor 
father, then shall the said sister succecd, not however as sister of her deceased son’s maternal 
uncle, and in order to preserve the estate for another son who may possibly be born to her, but as 
mother ‘and designated heir of her late son, be she capable of bearing tmiaig issus or not: the succession 
having once devolved upon -her cannot be divested and transferred to her son who may alterwards come 
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in issue, it bein the general and inflexible rule, that succession once vested is Mindefeasible until the 
natural or civil death of the taker. So in this case, the future brother of the late sister’ son could yo4 
take the property from his mother (during her life), inasmuch as she held it in her own right. as heir. and 
notasa mere custodian or trustee fur hin. After her death of course the property, if he survive, devolves 
upon him. IT, If the sister's son had died without beine the heir and successor of his maternal unele, the 
sister could not claim as mother to her son, because the succession did not devolve on hin; nor could she 
suceced as sister of her late brother, for the sister is no heir® ; nor as a dandhu for her sons who may 
possibly be born, for the reasons wHRh we have already urged. + 


True the sister is source or cause of existence of the maternal grandson, but this is not a cause of tith- 

were if otherwise, any woman (as already observed) who night produce a preferable heir would have tithe to 

@uherit. Asarule, no ground or cause whatever is admitted as a title to a sister or any wonun toinherit : 
woinen are expressly debarred frou inheriting, by the following texts : “ Wealth was ordained for the sake 

of defrayine sacrifices ; therefore 1t should be allotted to persons who are coneerned with religious duties, 

and not be assigned to woinen, to fools, and to people neglectful of holy obligations.’ "+ Boudhd yaa, after 

premising “a womin is entitled,’? proceeds —“ not to the heritage; for females and persons deficient 

in an organ of sense or inember, are incompetent to inherit.” Fhe construction of this passaye is, a 

woman is not entitled to the heritage, But the succession of the widow and certain other women takes 

eect under express texts, without any contradiction to this maxim,§ to the right of the widow, the 


dauchter, the mother, und the paternal grandmother, Is an exception to the rule, and is established only 


under special texts.!| But no text recognises a sister’s title ; on the contrary SRUKRISHNA specially’ pro- 
hibits the sister’s succession, thus: ‘ Although the suecession ought previously to devolve on the 


sister, as it gocs to the daughter before the danghter’s son, nevertheless she is excluded trom the siuc- 
cession, because she is no giver of oblations at the periodical obséquics, being disqualified by sex. 
But the daughter’s right of inheritance befure the datighter’ s son takes efleeb under the speelal pro. 
Vision of the text: “As a son, so docs the daughter of aman proceed from his several imbs, &.© 
VAGANNA tH also does the same, saying: “It should not be objected that, were it so, the sister and 
the rest might claim the imbheritance, because they confer Denefits by means of their sons and ott, 
deseendants. Their claim is obviated by the text above cited, and by Boudhdyana declaring women 
to be if general incapable of inheritance: this docs not contradict the right of {HB ite and the rest which 
is propo@uded by special texts.’ Coleb., Dig. vol, ILF. p. 528. It is remarkable, that the pandit who 
wave the lust five out of the above seven irregular and repugnant vyavasthas, has clsewhereG well refuted 
himself and adhered to the prineiples of Jar TAVA HANA and the rest as already quoted. 


OL the ryavasthé in question, Nos. 5 and 7 were rejected by Mr. Walpole when deciding the 


case of Lakkhi Priya versus Bhoirab Chandra Choudhuri and others (supra, p. 225. The, ecorrectruess of 
the decision in that ense is, as it appears to me, unquestionable. The other repugnant ryavasthdas have not 
however shared the same fate. On the contrary, most of them have been permitted to stand in the foi- 


3 


lowing decisions. 


* In the case of Re) Kumdel Kripa Moyt Debi rersus aja Damodar Chandra Deb snd others it has 
been determined by the Sudder Court that, according to the Hindu law, property derived by a mother 
‘rom her son cannot be sueceeded to by her daughter, t] ne sister never being heir to the brether, 2Ooth Fe- 
bruary 19815. S. D. A. R. vol. VIF. p. 192. Vide Ed). In. pp. 67, Gs. Maen. Cons. H. I. pp. bo 7, 10. 
And Macnu. II. L. pp. 85, 97. 

* Viz. Beeause no ine. cviver has provided for the charge of the estate of the unbern during an inde- 
finite period; because the ri ight of succession does noe remain in abeyance for anindetin te period, but is 
immediately vested in the surviving he thoi ts esses and beeause an beir not boin or coneeived at 
the time of the late owner’s death Teas no right. 


f Alitdkshard, p. 329. Coleb. Dig. vol. PIT. p. 484. § CGoleh Da. bha. pp. UTE. 
(| 7b ea are to be found in this book, in the successions of the above heirs. 
“| Sce Karuna Moyi ce. Joy Chanden Ghose, S. DD. A. vol. V. p. Lb, sce who VY. DR. Peas ak 
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sai WIAA HE I 


SHEA ath 2is ova fanta eartaion AQ Agfes TEMA AWA CHENTA BAIACES GH Cw. 
aca nittaa Ge alatlaceg, vifes catotary ~via s qulaaber wT] Ce Esy ae white we Was 
facapataee ataguta aici” ta etAcag wats atas, SqraagT |) SSE ae oF cq (SATS 
ata faatves\) acztral ofatena oor s are ofagata Jas Statfatag wana faatreg Wes 
AS WYFts af<intion ca faseat tel atta Se Sita geaal asafag fasagtare 
q1z tatal sitta gace fags wfeetfa SETI A. cu Bl. fa. a. ¢, A ee, TSM 
20, 28 SITTD syvo ATA | 


€re atatad we fae ats etnepry wee atetet atatag weer Ferg Ma aterpAl spoo AIC 
os way Bangttiy wa atas ae aieine sa atfaal ora ate zq| Bea so AITA 
Was sar Se atria yea afartigatesta faresicn sta ate zal awa as ga Aatog at at 
ara we utaty Precaal amen es -eBen Statfacra geaal watts aifsatfnal atetza faacrg 
wentescag stg ate sa) @ faacya ae caste atta forstq won feet). srw ATA WHT 
wena acaca strts fate an, a72 @ mintay faacza gael SEcs UTA Pt @ Bray forgarye- 
acia zt zataq atecsfenta, fae otfa azeate ata cateaata aia aq ina sarca 
oi eteta gifs we sfazita: wear atlas fag Prieta as CSete srurig fafae atfax 
a "acs & 


cfsatieal atte athena Sisactag! esg tra a tetyatey otaal ate ferza- -Aragq AAts 
a 1faeila sutsta wrtfeatta; astasl @ fosuyara wefaisty vata cy 4H afelrtfoa ets 

era azatie | & qt saa attaa ewacy ote otal ofartes fafa Bates) satire eta 
pra sentcs treta are ats CAAT ED fam alata eres cow WEA] DIFATETASE 1. ov ze 

Late 1q 2 ate stfaca farta we Ua atatarat Wag em afan cquritecdy cites foul sfacaa 
ae fort o>» wtha ©> ct wT ECd catd Sateticaa we cy. fH. Bafa atczczaa worfere 
weia tice) Se faotcas wrakecs avg wont atwtars Ata ails FH eT Ays ay 
aie qaty faracaa ct St7S STRATE MTG ATH St ory at A294 Seu Sips | | 


GAs SH ott ees oot oF Ays cotfaa wicxcaa wiicst vawa wyia eer, fer sv 
cCAsaq wifata Sita FB: fray ca cats atoncra vifertsa #e Sazl nwa SiwtAtTa ABR ROM AGE 
ANH czgd Pal WA, ca Sletal Se aa faaca fatontte araal Efeacses cr. cotfqa ATEtAd 
phd SSIITS seep ATA”, 39 wlAasi_ Strate RNAS vaaga aitea @ striate *ifes tanrate 

fast e alqey faartatitieta atofas facond fafen astaa, Se wtfeteal faw arse aferna 
7 cats atoncag *fetsa We WS Saynses Fas oar Sys ata ateecagq awhis etaq 
facacata ata atts aga ZB) Ban ocese striae eo wifan ofan, Gdts oF weaAAty 
statgaicg faotaty etl are satfed satfea aiba faaca wtofa tfan) atagata ata 2a 
arta watts utfaa afgcrt steics wiwa CHeTTaAT BTHTATE J AfetSd seo2 ATTA CV ay a7z1 
cua Stel car” Tae aGata wee i wtfaar Se aras | 


Shvo WitA 3s¢ WATE stfacet asa RzS Garqa wieecag Berd cot ZEa, nwa chica 
QSf2 hes fzara «@ fasite Se atcea atofas wae forstal afaca @ vifes care oteicaa 
ofecsa we wazice wit aaa ety efaraa, aawq Ays targa aicxa Atl AtAs 
siete 1 fortune ‘aul faa oatataceg wane asta arracaret | 


sa festa cafes atfacs faaceg faczpatg vig faa fafas oe Eta tt faear | SE De 
MITAY we ecaagq eifacd- ataiceel atte stufectia es, Bae tiAbitH” 71g) @ @saa- 
bt AE Tay ent safae atfaiq wadtss wifae afacsae ste ral ypetaee Bad SAcAis cz afe- 
fafy afss faqrra fast cy as feaited cizl Ws, sez “Hits °¢ o@tasatia Stfaca cw. 
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Tn the case of Krishna Lochan Bose and others rersus Taring Dasi and othere, Raw Dndal Nae’s 


application for special appeal was rejected by the Sudder Court, (sitting Mr. Foimbelle,) in con-idertion 
ofa cyarasthd of Shobha Ray Sarma, Brindaban Chandia Sarma, and Chatur Bhuj Sarma. pundit. of the 
Sudder Court. “This declared that: sons, born and unborn, of a whole sister Quarried within the proper 
tine) would take her predeceased father’s estate, which had vested in her miner brother, who had diet 
before dis marriage. Ter son exeluded his paternal first consins and son of a half sister.’ Case No, 2a; 
S. DD. AL Rep. p. 55, Vol. V. 21th August 1930. 


Kirti Narayan Datta, who survived his brothers Washiprashad Datta and Pratal Naradvan Datta, 
died in PT200 B.S. Jeaving a wife, aimimor son, Gora Chand Datta, and amuiner daughter, the plamtith 
The wite diced in 1202 3; and the minor son also diced a mere child, and uninarricd. The sulbetance of the 
plaint was this :—* My uncles are dead. Phe sons, the defendants, assuined charve of the jomt estate, in 
whieh my father held one-third share. DT omarried in 1206, when 10 years of age, and continucd to receive 
an allowance of ¢rain and money, from my cousins, out of the profits of the joint cstate. 
hak become walulf, and produced ai sun, Mohan Lal.) they stopped. 
estate.” 


This (alter 1 
To osuet tor one-third of uns futher’. 


The defendants, nephews of phuntits father, pleaded that, by the Hindu law, they were heirs to 
their paternal cousin, phantil'> brother ; and had taken, as such, the share which develved on him by 
his fathers death. Such share, by an adjustment in LLOO, was scttled to be one quarter, (The platatit 
munor son. “Phe Zillah 
jJucze, on 2nd March L825, in favour of respondent, Gis guardian of his usiner sony) pussed jadgment : 
which was confirmed in the court of appeal, on Olst May, 1826, bv Mr. C. 


Santth. jude of that 
court. From the above judement oa special appeal was preterred to the Sudder Dewununy Adawlut, 


and Mr. Ross recorded his opinion that a special appeal, on the part of all the apy clants. sheuhd 
be adimitted. 


having died. her husband the respondent pursued the action, in behalf of their 


Mr. Dorm, the fourth judge, by whom the matter was next heard, directed, on the Tth Septerber. 
that the eyarastha of the pandit of the court of appeal should be referred to the pandits of the Cornrt 
for report. Mr. Dorm dicd in the interim, and on the L7th January, 1828, Mr. Turnbull recorded the 
verbal report of the pandits (Voidva Nath Misra and Ram Pann Vidvabagi-h). 
opinion of the pandit of the court of appeal to be crroncous. Tn 


adduced by Mr. Toss, the special appeal was adinitted. 


It. pronounce: “lL the 


eounsideration of this. ane the reasou 


joth the parties Jomed issue on.- the question of 





Hindu law, involved ta the ease,—and the relevance of the rule of limitation. On the part oof respon. 


dent, was exhibited the eyavastha@ of the pandtts of the Sudder Dewanny Adawlut, delivered in 1siz4 
on the occasion of the amotion of Ram Dulal Nag, for admission of a special appeal. 


The case came on for trial before Mar. Mo H. Parnbull, on the loth July LSB0. Tira Nanda Mi-ra, 
the acting pandit of the Court, whom he verbally consulted, coutirmcd the aceuracey of the aycecedhe 
just noticed, and the opinion of the pandit of the court of appeal. Mr. Turnbull 


distnissed) the appeal 
with costs, and affirmed the judgment of the lower court. 


The above judement was confirmed in review, after deliberate consideration, under these eretistinn os 
On the Sth November L830, the appellants, Réaimkishore Datta, the widew of IKalaehand, and the nes 


euardian of Bhoirab Chandra, applied for a review. They insisted that the opinion of the officnutins 


Fs * 6 - 2 = ag F ry ; ‘ ‘ eg igh 6d 
pandit, Hira Nanda Misra, was crroucous. On the 15th January, 1931, Ma. Turntedl reqrared 


VSe Aaa - woes | 


vaaga wtcea Va atatacey Aes tawatea fasica atcant SAcAa ca fegtaw frst cr Ue 
wag wate aferai gata ofantcea ss aaa atlas faans fayai a ate stfacet tawiatst wes 
HIS AHgxtay cs frans farficaa az states fof sfacaa cy Vy Sa craze nea azats | 
atiwa otsta Watq wrata faaa, afystargaticea afas seaatca aifas sors faavd cy 
Ceatfurtal wiaics wopyte QXiqits! af rifes Slate eas BH oiewitcag age facts 
aca cutatcata sfacaa | (aa afacaa) Stztewa UPS atety aaticg (stal Bry fafas 2° a 
TowMtT FSA) Asati ca atscaa aaast Ta forecal| ey vfe tata ice wea cH Sara WE- 
ata aa, feos statics ans faq ca al cq wqat uate afafess ata ones atte sfracsufraata 
forsrul Scag oaariig airs tifecae facla ania forsgs fastafaqus, wtetcs wtista 
acotfaafe ai eben waters wa fasta afats fasl at attaty afaq cx orice cite TIS 
Ztaq trstaz wea qfe cats arifey atgcara wea Stttazg afysta amt facafos =z 
ate, ators frsculfacaa afeats otarqes staty waa seca afacata avr ales wT Ves al, 
wren facatal wir afas Aaacs aq? VIIa [ics wcgqga stad facapal sfanicvea! ely 
ataq viefs Sacra Qatar Sagtataeq mots! catar attsq ats catativete faary one 
caqaaq ayeiqad! af ay yz aatq—adtts toztaz| o Sfad zen gata! fey <tfea aeagq 
RS BIg as NTs zentfan a estes whecaz wea Tiata cata katy arate! TABS 
afaq| qotte aanicaa wa aig. fara waricza fag Statal ata faaarigi wats cag 
Baretta awe qaaeta ficta staa ate! asa uate swayze we! oF aaztynica 
cy. Baaga attsa sys ateAg 22 Whe stfaca salam atin aya slam cppisetta zica aerts 
TAT SAAT | 


tawiante ficsta aagta camtia Bcatatcatet se aal atoife SAA ca agA Wrag Licata SE 
eran Stargrica wHl{act SA ale arated avgios faaca atagatra wicca TeaAtT 
yarfesfacta we wae uttd fam qostyee atife afaa— tawatt farsi ed sranca 
44 an ae WaltA icq MATA Sratuats gigcare cy w fest” Shanice cay qe AV VI ai | 
fag atafes arr ws aiag ca ae wea Uiata Aust GF ATA ST Zit, GE YE 
CH SSUTA afeatay, © coe Slstcra zica astas ace fasitdta wrenl afats ortta! as- 
wfscace ca™mices fara cwat @ aay ada Noma (WD A. cw. Si. fa. Ud. >, YF. 392 @ 2s)’ 
aq. Sfase atersdig aa secaion ag aufeg wewal (Safe fafas 20 72 YG) Bay 
ofan afecaae cy a? aan asarty fats tawata faceta wcsa fawa eae ofaty wrala 
catys | BABA cH sys micag sutras wetact aaetoaa catag fasta santety aly aves 
TSA tamara facatg we era vifaa se acns | 


, oF Wast”A BfIea Hy Sa Afes SES aSatta Wewaty cya fq Slq @az| wa SEs STzEttsS 
aett ott era, @ as face atalts strives wouca Bete Beart sai ww cw Be aazty 
fasactice faattoaa sfral cx forecaifan atna wars agtfasi stata ovate «fam 
wfyastfacti aS araral faacpatrs ca. Banga atcza tawmata face fowtal seca cy sys 
atcag w atcea wast atafa catatotcws Sofa pay Tata oan Wy Scat Fae AZ coA? 
tamrate gateatucaa ca cats wleicng tfecsa ws Wasi wate fe al Bars statics forwt- 
fas eeutfen | @ afes vay watz om alacttacaa we Bata tfantiecaa fos cr Qa ve 
stata stata aazastaia again fea ai, qoaq wtatA wy SF watz, acs uifa (awiata fact) 
Cm rfarsq ASCH BWA tte afeutfenta | APs ABIlt oF afori frm ststa aadits 
ftswiferag waatea acm afestfans aa saatats atcas TeaTly WS WIAZITTe.az WS 
aatt saute! wareq cx Baaga atcza Saw afacsa zicar ak Frans falas are! Tae 
afacan cq citrtéteaq nastiest sizta ofall oe fisagcaa wifes atetce, weirs. 


ucyices Sfqaatiqstat ? 
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Voida N&th Misra, the pandit of the Court, to deliver a written opinion, in regard to the two ayavasthis 
justified by Hira Nanda Misra. This he did on the 9th March, in a most elaborate exposition, in which 
he pronounced those vyavasthds inaccurate ; and declared that the proprietary right to the estate of the 
plaintiff's brother, on his death, had immediately vested in his surviving heir (the existing) nearest i; 
the defined order of succession. The pandit in particular combated the opinion of | is predecessors aba, 
mentioned. The first authority (vide supra case 20) adduced by them establis: ed, that the father’s 


daughter’s son took deceased’s estate, 





if existing at the time of his death ; but not that the ownership in 
the estate should remain in abeyance, and at the end of an indefinite time, the succession vest in a 
posthumous sister’s son. As for the second proof, that regarded the case of a paternal partition, and 
prohibited the father from dividing a lineally descended property (Aramdgata) amongst his sons, while the 
mother was yet fecund, lest the patrimonial support (writti) of the after born should fail. Now the 
estate of the maternal uncle was not considered such, in respect to his sister’s son ; on the contrary. 
the succession of the latter was casual, and, by its diversion from the sister’s son, the condemned act of 
deprivation of subsistence did not arise. The writers of the Bengal school recognised as causes ot 
property,——relation to the owner—and his death. A third cause was added,—the defect of preferable heirs. 
According to the doctrine of some books, in regard to lineal male issue, birth alone was a cause. Now 
this was two-fold. It might be referred to the period of conception, or to actual production. Either 
condition was wanting in the case of plaintiff's son; who therefore, under this view, could have no 
property in his maternal unele’s estate. Again, inspired legislators had made provision for the custody 
of the estate of minors ; but neither they, nor any writer, had provided for the charge of the estate of 
the unborn, during an indefinite time : therefore the unborn could have no property. On this opinion, on 
the 21st March, 1831, Mr. ‘Turnbull admitted a review, requiring the respondent to reply. 


The respondent, accordingly, controverted the opmion of Voidya Nath Misra. We contended, tha: 
the text of Manv had not the contracted appheation argued by that pandit, and insisted on the uecuracy 
of the opinion given by the former pandits in the case of Ram Dulal Nag versus Rajeshwari and another. 
Voida Nath Misra had argued, that a succession, once devolved, was indefeasible by the subsequent birth 
of a preferable heir. The error of this doctrine was apparent from the case of a son born to a annan. 
who had become an ascetic, and was thus eivilly dead. Such son could validly claim partition of his 
elder brothers, who had succeeded to the patrimony. ‘The respondent further referred to the cases of-— 
Bijay& Debi, Appellant,---Sulakkhna, Appellant, (v7de Reports, Vol. I. pages 162 and 321£)—and Krishna 
Lochan Bose and others, the sons of Rijeshwari above named (ride supra ease 20)--as opposed to the 
doctrine of Voida Nath Misra, and supporting his case. He also subsequently adduced the ryarasth. 
viven on Ist August, 1831, by Voida Nath Misra, in the case of Namalékania Ray and another versus 
Ganga Charan Sen. 


The exact tenor of this (v»yavasthd) will appear from his second ryavasthd, (subsequently delivered 
by the pandit in this case,) which will be presently recited. It is sufficient here to notice that, to the 
exclusion of paternal uncles, it upheld the succession of the sister, in right of her male issue (the father’: 
daughter’s sons) which she might produce. Considering this, Mr. Turnbull asked Voida Nath Misra, why 
in his first vyavasthd of the 9th March, 1831, he had omitted mention of such right, in regard of 
Chandra Mala, the sister of Gora Chand. Voidya Nath explained, that it had been referred to hin to 
declare whether the opinion of the pandit of the court of appeal, was conformable to law or not. That 
pandit had declared the right of Lal Mohan, the son of Chandra Mala. Now he was non-existent on 
the death of her brother, and therefore could then have no richt. In this regard therefore he (Voidya Nath 
Misra) had pronounced his opinion inaccurate. In reality, on her brother’s death, Chandra M4la, as the 
source of father’s daughter’s sons, was entitled to suceeed; and this position he had laid down in the 
ryavastha in the case of Kamal&kanta Ray. Mr. ‘Turnbull now required a written opinion from the pandit. 
as to the succession to the estate of Gor& Chand on his death,—the survivors being hs sister and agnate 
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282 ATT"al-H Hs | 


SuyATA obs rita” 2u acaag Stfara BS afas saatats Aicwy Asaatls we Daztywri 
aes facra, ciate we oF cy Stfacaa Piscwifeg afanl Pivagred SIN, aw Pogtiu- 
aigti as sotficaa moth, dca aieotal SSca cteta ca ote Steics @ ecagq oto fara | 
ofan forscwifetag waat sy” gar AT QUMA afss (St acaag) WacHa BIA AW! Uiw citgtotcwaA 
Tata wv “we frat pee atat” aay fawarta al aica, satfa (ACSF frecwlfetag ay AV-st- 
ataa Sorina ate woaa) ca Sfaayl auatiad 28a gagaa ste Ws wihtaaty atfarz, oF 
aMatd ta 8 aA) Da Teaf]e, gfawtg afusta we) Sfat afestian az, fay Sita qe, 
cCUIEys ca ATA forautsl (oferal Etetcs Ba ey faq): oF awe winetsy a4? =<AtMID AS 
sige AT3q WigyTw! aa: faa faaw oy amt SS arya cotawl swrasica fafas 
forszulfacaa afusiz (WBa cata. wr. GL. Bil. 39, CAS wy, Wb. %228)1 Algw eat- 
aeicaa winotabel (gba Bor” faras ara Sees catt) 1 wrasicta-f faeae-fae ota Aaeare 
QS UMAR AA—TLSITE TAs 1qay S?cs fasweucug sen facta Z2atce (2Ba— cEter. 
Wi. Si. BN. 9, MA. 25)! Boe estaatcgs wiatfests wa eieics frsta aervicaa Az fars- 
cwyi feca cag afeaty fats eeaics (wBa—cHtagrag wrastatysicng o> OIToRTH UW CAPATAA fata 
farts cate 1 (cataacta) whasieag 25 orteetda > crmatag 8 otatantse «eS Whes.ep-AEs | 

xpos wicege fernagq stfacad ca. Baagqa mcs Urify Se aazl facavaty faogs aay 
faota faqea atfaraat seqtayat ate *e—rarh--Papey Cate, WHMAL T?2 FE! 3e Sate Sp te 
ata | oF. cw. Si. fa. Tie ©, HW 82-2 w | 


atageta fossa fateq cavAaNs waseqth wzematy Aw” cue uta aretatsg vifetsa: 
oF aca aa7z| famtea cz gta wagicad @ SAAS categq ataryca” @ Eteaq GI atgtyiqg Hea 
afugs Binatal atal ow vaticaa vaca wtata fare aaa afeeta siguifecea wtzl waraia 
TA AA WAITAA Setican Hl fas wea atrtanty, atawrata, awater @ aaMatatyace 
42 BAe ays iiptes aatatataed 3 pt sien ATS SAF ge GF cuifzace AATARE A SO» 
CEG & SY cwifeae amrd Was Stee | > oesfuace aical fomtal tal Fa cw wgaitaa 
aan sfafamrtg ate ata ate as a aca CAE STN StI Stata & Wats yaoi zsea 
fe ai? aeyata Alec sa! afsraa cy Batal waters aeecd fae sas cw\fecaa afes faaz- 
Stiff SST | 


iou| 2 afaanita cettta fomla ca Bees wa ataticda weasel Gay wate 2BAifea 
CAE Be aeta athe fag carey aed Ugattag wa cw eg aM ai aaty, atawata, wate, 
AMAA, ILA S oratatatae Aaa wD SSA, (Al HANS ZF culfag Wraty THI Aca 
agaicag wal sfafeintg ats Sta) aze (MSS pb Sdlnhca We Uasigaicg oF oy cui\fea 
AMaaera afarigng otf oF nace cuncg ale = Acarmta otra Fa StH era Statate 
stzitwa Afes feavstfr aera! aTa7 gener jee i ay aetyae fasta BEA cy 
agaitag ab ey wifeq wraty wet wats oratatacag qat yz Geatfuate aco earfaai= 
aces wfanial ate sai orate BRR —aata—saagate TITS * | 29 CT. ety ATT A. cw. 
ar. fy. al. 5, A. V28—v <0 | 


> «ad fanfsfastus cafscaa afta wins, Soi awe data etad OS cw cy aaatqaica ad frife 
A StSts BSraifa «se aofas faxtcaa fawq, oa: farscolfecad AYA BtA Way shal ‘fecaa qy-stas 
CES | BOAT — 7. 292 | 
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On the 26th November, 1831, the pandit accordingly delivered a ryavasthd, in the terms of that 
siven ino the ease of Kamala Kinta Ray, and to this effect :—The sister’s son, (considered as the 
father’s daughter’s son,) is an heir preterable to the paternal unele’s son. A’ single son of a sister, 
succeeding to his ‘maternal uncle’s estate, must share the same with his after-born brothers. The sister 
is the source of production of daughter’s sons to the father, and the medium of their relation. Tf at the 
death of her brother, Gora’ Ch4nd, no son of Chandra M4la existed, still, (since the right of the fathers 
daughter's sons could not be otherwise established,) she was entitled to enter on the succession, and 
hold until production of her male issue. This too was analogous to the succession of the daughter to the 
estate of the father, who died leaving no male issue or widow. The sister’s son, and not the sister, was 
entitled to the property ; for he offered oblations (incompetent to the sister) at periodical obsequics. This 
opinton was declared to be in conformity to the Ddyabhdga, and other works current in) Bengal, and sup- 
ported by five cited proofs. 1. Passage in the Ddéyabhdga, Acelaratory of the right of the father’s daughter’ - 
son, ( vele Colebrooke’s translation, Ch. XT. Sec. 6, para. 8, page 214). 2. Gloss of SRIKRISHNA thereon 
(ele note to thidem.) 3. Text of JM UNYAVALKYA, cited in the Ddyabhdga, in the chapter which 
treats on the participation of sons born after partition. This provides for their shares, from the apparent 
estate, (vide Coleb. Da. bha. Ch. VIL. para. 12). £. Part of the reeapitulation of Sn KRISHNA, whicii 
declares the right ofthe father’s daughter’s son, next after the grandson of the brother, (ede Colebrooke’s 
translation of Ddyabhaga, note at the foot of Ch. XT. Sec. 6). 5. The text of JGNYAVALKYA as tu 
the order of heirs, cited in Ddyabhaga, Ch. XU. See. 1, p. 4. 


On the Sth December, 1431, Myr. Turnbull, with reference to the above exposition, confirmed the 


original judgiment by him past.— Raruné Mayi and others rersus Jay Chandra Ghose. Case No. 15, 15th 
July P8380. oS. DD. AL Re. Vol. V. pp. 4£2—46. 


In the case of Musst. Sulakkhana versus Nam Dulal Pande, the pandits of the Sudder Dewanny 
\dawlut have given a ryavastha to the following effect... “ The zemindaree in dispute, formerly held bv 
biajah Jadu Ram and his son Cunwar Narayan, and by the son of the latter, Jov Narivan, and after 
Joy N&arayan’s death by Sugandha, his step-mother, (the second wife of Cunwar Narayan.) legally ad: - 
Lolves, after the death of Sugandha, to Shama Prasad, A*’nanda L4l, Nanda Lal, and Lakkhi Narivai. 
rons of the daughters of Jadu Ram, who were then alive, and to Ganga Nar&ayvan and Madhu 
Sudan, two other sons of the daughters of Jadu R&am, who are sinee born, and the whole six Jeirs 
hems now alive, in equal portions.’ Phe pandits being further questioned, whether supposing one or 
more sous to be hereafter born to Han Priya, the surviving daughter of dadu Ram, they would be 
entitled to any share of the inheritanee ? and it was declared in answer; that they would be entitled t: 
share with the other daughters’ sons of Jadu Ram, who are now living. 

The decrees of the Zillah and Provineial Courts, as far as they rejected the adoption and tithe of 
Saundra Narayan, were affirmed. But as there appeared to be now six daughters’ sons of Jadu Ram 
vizg Ram Prasad, A’nanda Lil, Nanda Wl, Lakkhi Narayan, Madhu Sudan, and Ganga N&aravan, 
(the two last born of his daughter Hart Priva since Sugundh4's death), and according to the expo-t- 
tion of the Plindu law, delivered by the pundits, these six were entitled to share the zemindaree 
equally with reservation of the eventual birth of other sons to Hari Priva, who would be entitled te 
share with the other daughters’ sons; the zemindaree was adjudged, with this reservation, to the sis 
daughters’ sons of Jadu tam above specified, as being the heirs at law to Joy Narayan, whe hela tha 


estate before Sugandha, with an account of mesne profits.  Musst. Sulakkhana ¢. Ram dndal 





Pande and others, 27th May ISL. oS. DD. A. Re. vol. To pp. 382 £—3830. 
* This deeision recognises the sueeession of the grandtither’s daughter's son. It ais put here 
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Of several claimants, among whom were the sons of three paternal uncles of the deceased, an 
unmarried childless Hindu, his three sisters, a step-mother, and a sister-in-law, the zillah court, in confor- 
mity with the opinion of the law officer, awarded certificates, under Act XX. of 1841, to a sister who had 
produced male issue, as well as to the sister-in-law, whose husband had died seventeen months previous to 
the death of the deceased. This decree was reversed by the Sudder Dewanny Adawlut, on the appeal of the 
deceased’s paternal uncles’ sons, and the award of the certificate to the sister alone, who had borne 
heritable issue, affirmed, after reference to the pandit and the printed decisions of the court, the right 
of the sister, as trustee for her heritable issue born before the death of his paternal uncles, as well as 
for the future production of such issue, though not born or begotten at the time of the death of the 
maternal uncle, being recognised by the law of Bengal. Adwaitach&4nd Mandal and others, Petitioners. 
17th August 1843. 2 Sev. Cases, 131. 

Thus it is apparent that the erroneous vyavasthds above given have misled the Court. We may 
not look for a Colebrooke, that eminent Sanscrit scholar, in each occupant of the seat of judgment; but 
it is scarcely too much to expect that every judge should be able to know or ascertain whether a vyavasthd 
presented to him is repugnant to or consistent with the plain and recognised principles of law, which 
all have the opportunity of being acquainted with, through the published translations and treatises. 
Had such inquiry been made, the glaring errors of the vyavaasthds in question would not have been 
adopted in judicial expositions of the law. As it is, these vyavasthds have served to cast a slur upon others 
which are really deserving of confidence. They have mislead and must continue to mislead litigants 
and enquirers unless authoritatively exposed. In order to effect such exposure in a way the least open 
to cavil and dispute, the best living authorities and scholars of reputation* have been requested to 
deliver their opinions, and the following is the opinion of one of them, Babu Prasanna Kumér Th&kur :— 

My DEAR SIR, 
The point on which you desire my opinion may be considered to be involved in the 
folowing question. 

On the death of a proprietor, without issue or widow, and leaving no parents or any lineal descendant 
of theirs as far as the great-grandson, but leaving a sister of the whole blood, does his property devolve 
on those sons only of such sister who are alive at the time of death of the proprietor, or also on those 
who are born subsequently to that event ? 

On referring to the Ddayabhaga,t Chap. I. paragraph 25, and the Alitdkshard,t Chapter 1. Section 1, 
paragraph 23, I come to the conclusion that by the former the survival at the time of the demise of the 
proprietor, and by the latter, birth during the life time of the proprietor, constitute the right of 
acquisition. In fact, according to the Bengal school, the inchoate right of an heir apparent becomes 
perfect by the subsequent event. Taking this as a starting point, which is admitted by all the writers of 
that school, I consider that those who are born subsequent to the death of the proprietor cannot be 
entitled to a share of the estate, as a right has already been vested in those male heirs who survived at 
that time, which cannot be disturbed by the subsequent birth. Thisis a general doctrine, which cannot 
be deviated from without a special rule in the laws of inheritance in favour of any after-born party ; 
and whenever such provision is made by a proprietor, the right of the after-born is recognised. 

The advocates in favour of such after-born party cite in support of their views the text inserted in 
paragraph 45, Chap. I. of the Daydbhdga, viz. ‘They who are born, and they who are yet unbegotten, 
M4d they who are actually in the womb, all require the means of support; and the dissipation of their 
hereditary maintenance is censured.”’ The commentator Sri’cRisuNa construes the passage to be only 
spplicable to ancestorial hereditary property, +. e. property which has descended from the grandfather or 
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* Babu Prasanna Kumfr Thakur, 1 shwar Chandra Vidy4shgar principal of the Government 
Sanscrit College, and the professor of law in that institution, and others. 
+ That is, Colebrooke’s translation of the Dayabhaga and Mitakshara. 
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other ancestors. Relying on this construction, the authority above quoted cannot be adduced in support 
of the unborn male descendants of the sister, as, in consequence of her being married, and having 
engrafted herself on the family of her husband, her male descendants form a quite distinct and separate 
branch of the family. Besides, I have always held, and still hold, that this passage prescribes a moral 
duty rather than a legal obligation ;.as, were it held to have strictly legal force, it would militate against 
the admitted right of a Hindoo father in Bengal to dispose of his property according to his own choice 
by will, gift, or otherwise. Apart from this consideration, it is to be observed that the very terms of the 
text, providing for sons yet unbegotten, refer to a contingent and future and not to a present right. 
The dissipation censured in the passage is not intended to amount to a legal prohibition, as we find in 
Chap. If. paragraph 28, where it is said: “But the texts of Vyasa, exhibiting a prohibition, are 
intended to show a moral offence, since the family is distressed by sale, gift, or other transfer, which 
argues a disposition in the person to make an ill use of his power as owner. They are not meant to 
invalidate the sale or other transfer.’ The passage, ‘They who are born,’ &., quoted above, really 
means that a married man is bound to provide for those children who are born, those who are in concep- 
tion, and those who are yet unbegotten ; in other words, not only for his actual family but for those who 
may yet come into being; and any dissipation of property which may affect the maintenance of his 
offspring is justly censurable on moral grounds. This is a principle not peculiar to the Sanscrit legislators, 
but common to all civilised nations. But to construe such a passage as creating a right for the unborn 
or unbegotten at the expence of those that are born and living, is any thing but consonant to the mean- 
ing of the text or the spirit of the law. 

Were it a question, whether the dissipation of property that may descend to a sister’s son can be 
considered a moral wrong, I should reply in the negative. The commentator Sri krisuwna, in limiting 
the construction of the passage, ‘ Those who are born,’ &c., before quoted, in favour of the right of the 
grandson and other lineal descendants to the estate of the grandfather or direct ancestor, evidently 
had in view the fact that they have or may have an inchoate right by birth during the life-time of the 
proprictor, and that their right becomes perfect by his death, natural or civil, or his voluntary abandon- 
ment of the property. It is the dissipation of the property likely to descend to such person, whether born 
or unborn, and consequently the dissipation of their hereditary maintenance, that is condemned. That 
doctrine surely cannot be applied either to the sister’s son surviving at the decease of the owner, or the sons - 
of such sisters, who are in conception or yet unbegotten. The right therefore of the sister’s son must 
come under the general law of inheritance, viz. the survival of one at the time of the demise of the owner. 
[I might have given you my opinion at greater length, and with more illustrations, if my leisure per- 
mitted; but what I have written will, I believe, suffice for your purpose*. 

Yours sincerely, 


30th June 1856. PROSSONNO COOMAR TAGORE. 


The author of Ddéyakramasangraha has declared that the brother’s daughter's son succeeds after the Remarks. 
father’s daughter's son and before the paternal grandfather; that the paternal uncle’s daughter's son 
inherits after the paternal grandfather's daughter’s son and before the paternal great-grandfather ; that 
the son of the daughter of the paternal grandfather’s brother succeeds after the great-grandfather’s 
daughter’s son and before the maternal gandfather ; and that the sons of the daughters of the maternal 
@randfather, great-grandfather, and great great-grandfather succeed in due order after the great-grand- 
sons of their respective maternal grandfathers. ‘The author of Vivddabhangdrnava, omitting the suc- 
cession of the sons of the daughters of the proprietor’s own brother, father’s brother, and grandfather's 
brother, has declared that the son of a son’s and of a grandson's daughter, and the son of a brother's 
and of a nephew's daughter, and so forth, claim succession, in the order of proximity, before the 
maternal grandfather ; for they also confer benefits by the oblation of funeral cakes. But had benefits 





* The opinions of the others will be given in the appendix, if reccived in time. 
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alone been the cause of succession, many more, who also ‘confer benefits, would have been entitled 
toinherit. It appears that, in ancient times, the daughter’s son, unless he were a puttrikd-puttra 
(see page 151,) was not admitted as an heir. Vicya Nzsuwara, the head of the Benares school, not 
finding clearly the title of the daughter’s son recognised in the text of J A GNYAVALKYA, has, in his 
Mitékshard, which is a commentary on the institutes of that sage, recognised only the right 
of the son of the proprietor’s ow daughter, deducing it from the particle 5 also in the text 
136, Ch. II. and quoting in corroboration thereof the text of Visunu. (See p. 242). The followers 
of,¢he Mithild school assert that the daughter’s son is entitled to the heritage after the whole of the 
heirs enum; ated in the text of Ja “@NYAVALKY4«, and the several other texts, that is to say, they 
indirectly — fo My his title to inherit, inasmuch as a series of heirs is recounted ending with 
the a whose failure never occurs. The author of Vivddachintdémani only has, on the ground of 
Varig. “ATVs text, pis apie the right of the son of the proprietor’s own daughter after succession 
Gk Sy thé’ aia, Jimu‘ravatawa, the author of Ddyabhdga, not finding the heritable right 
- ah of the sons of the father’s daughter, grandfather’s daughter, and great grandfather’s 
de aghter expressly recognised by any text, has, on the ground of benefits conferred, deduced 
te. ae the two following texts of Maxv. Thus: ‘On failure of the heirs of the father 
“dows “> ithe great -grandson, it must be understood that the succession devolves on the father’s 
ale “3 von, in like manner as it descends to the owner's daughter’s son. The succes- 
sion, of the grandfather's and great grandfather’s lineal descendants, including the daughter’s 
sor must be understood in a similar manner, according to the proximity of the funeral offering: 

‘singpytnd reason stated in the text, ‘ for even the son of a daughter delivers him in the next world 
like the son of a son, is equally applicable; and his father’s or grandfather’s daughter’s son, 
ike nia own daughter’s son, transports his manes over the abyss, by offering oblations of which he 
may partake. Accordingly Manu has not separately propounded their right of inheritance: for 
‘they are comprehended under the two passages, ‘to three must libations of water be made,’ &c. 
an,*,, ¢ to the nearest kinsman (Sapinda) the inheritance next belongs.’ Hence it appears to be the 
opi nip of the said author that the son of the proprietor’s own daughter, and the sons of the 
day’ waters of his father, grandfather, and great grandfather only, are entitled to inherit, and not 


the 4on of the daughter of any other relative, as otherwise he would have expressly or even implicitly 
recognised his title. On the contrary, being apprehensive lest the scholars be dissatisfied with his 
declaring the title even of those persons whom he, on the gronnd of benefits, has enumerated in the 
order of succession, he says: ‘‘ If the learned be yet unsatisfied, this doctrine may be derived from 
the express passages of Jaw. Still the same interpretation of both texts (of Maxvu) must be assumed.” 


(See Coleb. D&. bh’. p. 223). Raauuxunpana also has recognized the heritable right of the sons 
of daughters of the said three ancestors only. 


What has been declared by the author of Dayakramasangraha is, however, respected and followed 


by the pandits and the courts of justice. But the opinién of the author of Vivadabhangarnava, as 
above quoted, does not seem to be supported. 
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In the Déyabhdga, Ddyatatwa, and Ddyakramasangraha, authorities of the greatest weight in Remarks. 
Bengal, and in the Vivédabhangdérnava, no distinction is made between the whole and the half blood, in 
the succession of the sons of the daughters of the father, grandfather, and great grandfather. On the 
other hand, Saike1suna in his Déyakramasangraha quotes the opinion of A‘cua RJva Cuu‘Ba MANI 
and acquiesces therein; thus: ‘The son ofthe proprietor’s own sister and the son of his half 
sister have an equal right of inheritance. ‘This is the opinion of A“CHA RIYA Cuu Ra Mant.” (See 
W Ds. Kra. Sang. p. 19). The author of Vivddabhangdrnava expressly denies such distinction, 
saying: ‘ In the succession of a brother's sons, a distinction between the whole and the half blood 
must be understood, not in the case of a daughter's sons. But some lawyers consider it as the opinion 
of Ji°MurAVA HANA, that, in the succession of the sons of the father’s daughters and so forth, 
distinction is taken between uterine and half sisters. Herein Srikeisuna TaRka‘LANKA Ra does not 
acquiesce, because no law is found (expressly) declaring the participation of a maternal grand- 
mother in the funeral cake offered to the maternal grandfather. In the succession of the paternal 
grandfather's son, grandson, and great grandson, the same distinction must be admitted as before 
in respect of their relation to the (late proprietor’s) father, by the whole or half blood: but no 
distinction is taken in the case of daughter's sons. On failure of the paternal great grandmother, 
the descendants of the paternal great grandfather, including his daughter's son, as before, successively 
claim the inheritance. Here again a distinction must be admitted.in the succession of the paternal 
grandfather's son, son’s son, and grandson's son, according to their relation to the paternal grand- 
father by the whole or the half blood ; but not in the instance of his daughter's son.”’ In Colebrooke’s 
translation of Sri’ckrisHNna’s recapitulation of the commentary on the Ddyabhdga no such distinction 
is also to be found, the part being rendered thus: ‘‘ On failure of the brother's grandson, the | 
father’s daughter’s son is the successor, whether he be the son of a sister of the whole blood, or the sow of 
a sister of the half blood. If there be none, the father’s own brother is heir; or, in default of such, 
the father’s half brother. On failure of these, the succession devolves in order on the son of the 
father’s whole brother, on the son of his half brother, on the grandson of his whole brother, and 
on the grandson of his half brother. In default of these, the paternal grandfather’s daughter’s son 
inherits ; and, in this instance also, whether he be the son of the father’s own sister, or the son of the 
father’ ’s half sister: and, in like manner, (the whole blood and half blood inherit alike,) in the subse- 
quent instance of the succession devolving on the son of the great-grandfather’s daughter” (p. 225). 
In the printed editions and most of the manuscript copies of Srikrisnna’s commentary on the 
Déyabhdga, and in the commentary of Maheswara and others on the same work, the distinction of the 
whole and the half blood is however to be found in the succession of the sons of the grandfather's 
daughters, and of those of the great-grandfather’s daughters, though not expressly made in the 
succession of the sons of the father’s daughters. 

Although the opinion of the aforesaid authors: is respected and followed, yet it must be 
admitted that the distinction made in the commentaries above alluded to is neither unreasonable nor 
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inconsistent, based as it is not only on preference to the whole blood, but also on consideration of the 
sons of the sister, paternal aunt, and grandfather's sister of the whole blood, conferring com- 
paratively more benefit than the sons of those of half blood, For instance, in the Sapatnika- 
Srdddha, the oblation-cake is offered by the daughter's son to his maternal grandfather jointly 
with his own maternal grandmother, and not with his maternal grandfather's other wife or wives. 


The Ddyabhdga, Ddyatatwa, Sei‘knisaua’s commentary on the Déyabhdéga, and hia Ddya- 
kramasangraha, authorities of the greatest weight in this country, and the Vivddabhangdrnava, which is 
more eurrent than the other recent compilations, concur as to the order of the (first) twelve 
sancoaacty) from the son to the father’s daughter’s son; but after this, they differ in some instances 
in the order of successors, as well as in their number. All these are given below, with remarks on 
the order and number of the successors, in which each of the works differs from the others. 


‘On failure of heirs of the father down to the great grandson, it must be understood that tke 
succession devolves on the father’s daughter's son, in like manner as it descends to the owncr’s 
daughte’s son. The succession of the grandfather's and great-grandfather’s lineal descendants, 
including the danghter’s son, must be understood in a similar manner, according to the proximity of 
the funenl offering. On failure of lineal descendants of the paternal great-grandfather, down to the 
daughter§ son, the property devolves on the matetnal uncle and the rest. On failure of such kindred 
in this deree, the distant kinsman (Sakwlya)* is heir.—The distant kinsman is one who shares 
- the divid obletion,—as the grandson’s grandson or other descendant within three degrees reckoned 
from him ;r as the offspring of the grandfather's grandfather or other remoter ancestor. Among 
these the fandson’s grandson and the rest are nearest. On failure of such, the offspring of the 
grandfather grandfather and the rest inherit. If there beno such distant kindred, the Samdnodakas 
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or kinsmen a}ed by common libation of water, must be admitted to inherit. On failure of these, - 
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ptor is the successor; in default of him, the pupil is heir; on failure of him 
likewise, the {Yow student. In default of these, persons bearing the same family name (gofra) are 
heirs ; on failug of them, persons descended from the same patriarch (prabara) are the successors, On 
failure of all h¢@s as here specified, let the Brdhmanas take the estate. In default of them, the king 
shall take the ppperty, excepting however the property of a Brdahmana. Afailure of descendants 
from the samebatriarch and of persons bearing the same family name, as well as of Brdimanas, 
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» from the grandfather's grandfather upwards, and three descendants from the 
wnwards, are denominated Sakulyae, as partaking of the divided oblations, 
Mripate in the same offering, Coleb. D&. bh&. p. 172. 
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‘* The goods of a hermit, of an ascetic, and of a professed student, let the spiritual brother, 
the virtuous pupil, and the holy preceptor take. On failure of these, the associate in holiness, or 
person belonging to the same order, shall inherit. The student must be understood to be a 
professed une ; for, abandoning his father and relations, he makes a vow of service and of dwelling 


for life in his preceptor’s family. But the property of a temporary student weuld be inherited by his 
father and other relations.”’ 


‘* "lhus has the distribution of the property of one who leaves no male issue been explained.” 
Vide Coleb. D&. bh&. pp. 214—224. 


‘The writer of this work, Jimu“rava nana, is the founder of the Bengal school, being the 
author of the doctrine which it has adopted; all that are laid down by him are, with a very few 


exceptions, respected ; and his texts are quoted and references are made to them by almost all the 
compilers current in this country. 


On failure of heirs of the .father down to his daughter’s son, the paternal grandfather 
succeeds; failing him, the paternal grandmother; in default of her, the offspring of the grandfather, 
including his daughter’s son ; (in their default) the paternal great grandfather, paternal great grand- 
mother, and also their offspring succeed in like manner. On failure of persons who are givers of 
oblations in which the deceased may participate, the succession devolves on the bandhu,—that is, the 
maternal grandfather, maternal uncle, and so forth. Here also, as in the instance of father and 
paternal kinsmen, if the maternal grandfather be living, he is heir; on failure of him, the maternal 
uncle and other maternal kindred succeed in order. On failure of these, the distant kinsman (sakulyc), 
who shares the divided oblation, is heir; viz. the grandson’s grandson, his son, and his son’s 
son, who ate sakulyas in the descending line ; and the offspring of the grandfather's grandfather and 
the rest. By the word Jdndkava, used in the text of Vrinaspats, is meant that the near cognate 
kindred of the father and mother are heirs. The /dndhavas are ag follows. ‘‘The sons of his own 
father’s sister, the sons of his mother’s sister, and the sons of his own maternal uncle, must be 
considered as his own cognate kindred. ‘The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle must be deemed his father’s cognate 
kindred. The sons of his mother’s maternal aunt, the sons of his mother’s paternal aunt, and the 
sons of his mother’s maternal uncles, must be reckoned to be his mother’s cognate kindred. Da. ‘I. 


Sans. pp. 61, 62: 


This book, which forms part of the Swititatwa compiled by the celebrated Racuunanvana, has 
been throughout diligently consulted with, and is almost exclusively founded on, J1‘u“rava“Hana’s 
Ddyabhéga. “The author has in general strictly followed the doctrines of J MUTA VAHANA, Ona 
few points, however, he has differed from his master; that is, he has supplied some deficiencies, 
added some new heirs, and omitted to mention things which are laid down in the Ddyabhaga and 


are very current. Thusin the order cf succession, the author has, tothe heirs designated by J IMU TA- 
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vA HA Na, added the maternal grandfather, and, as bdndhavas, the sons of the proprietor’s mother’s 
sister, the sons of his father’s maternal aunt,:the sons of his father’s maternal uncle, the sons of his 
mother’s maternal aunt, the sons of his mother's paternal aunt, and the sons of his mother’s maternal 
uncle. Of these, the sons of the proprietor’s father’s maternal uncle and aunt, and the sons of his 
mother’s maternal uncle and aunt, are not admitted as heirs by Sai‘krtsHNa and JacaNNa THA. 


The author has moreover omitted the spiritual preceptor and the rest, who are declared heirs by 
JiMuTAva HANA and others. 


On failure of the brother's graudson, the father’s daughter's son is the successor: whether SRL KRISHNA'S commen- 
he be the son of a sister of the whole blood, or the son of a sister of the half blood. If there tary on the Dayabhdga. 
be none, the paternal grandfather is heir; failing him, the paternal grandmother; in her default 
the father’s own brother is heir ; in default of such, the father’s: half brother. On failure of 
these, the succession devolves in order on the sun of the father's whole brother, on the son of 
his half brother, on the grandson of his whole brother, and on the grandson of his half brother. 
In default of these, the paternal grandfather's daughter’s son inherits ; in this instance also, the 
son of the father’s whole sister inherits first ; on failure of him, the son of the father’s half sister. 
Such is also the case in the successien of the sons of the great grandfather's daughters. On failure 
of these heirs, the paternal great grandfather is the successor. If he be dead, the paternal great 
grandmother inherits. If she be deceased, the paternal grandfather's own brother, his half brother, 
their sons, and grandsons, and the great grandfather’» daughter’s son are successively heirs. On 
failure of all such kindred who present oblationsin which the deceased owner may participate, 
the succession devolves on the maternal grandfather and uncle and the rest who present oblations 
which the deceased was bound to offer. The maternal grandfather is however entitled to inherit 
first; on failure of him the heritage passes successively to the maternal uncle, his son, and 
grandson. On failure of these, the right of inheritance accrues to the remote kindred (sakulya) 
in the descending line, who present the residue of oblations to ancestors with whom the 
deceased uwner may participate ; namely to the grandson’s grandson and other descendants for 
three generations in succession ; in default of these, the inheritance returns to the ascending line 
of distant kindred, who enjoy the residue of the oblations offered by the deceased owner ; 
namely, to the paternal grandfather's grandfather and other ancestors, and their offspring in 
the order of proximity. On failure of these, the succession devolves on the Samdnodakas or kindred 
allied by a common oblation of water. In default of them, the spiritual preceptor is heir ; or, if he 
be dead, the pupil; on failure of him, the fellow student in theology. If there be none, the 
inheritance devolves successively on a person bearing the family name and on one descended from 
the same patriarch, being in either case an inhabitant of the same village. On failure of all relatives 
as here specified, (the property devolves on Brdhmanas learned in the three Vedas and endowed 
with other requisite qualities: and, in default of such,) the king shall take the escheat, excepting 
however the property of a Brdhmana. But the Brdhmanas, who have read the. three Vedas and 
possess other requisite qualities, shall take the wealth of a deceased Bréhmana. 


So the goods of an anchoret shall devolve on another hermit considered as his brother and 
serving the same holy place. In like manner, the goods of an ascetic shall be inherited. by his 
virtuous pupil: and the preceptor shall obtain the goods of a professed student. But the wealth 
of a temporary student ig taken by his father or other heir. Such is the abridged statement of the 

_law of inheritance. “*s 
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This is the most celebrated of the glosses on the Ddyabhdga of Ji1'mu TAVAHANA, It is of great Remarks, 
authority in Bengal, and is ranked in general estimation next after the Ddyabhdga, Ddyatatwa, and 
Ddyakramasangraha, It is the work of a very acute logician, who has interpreted his author and reasor.ed 
on his arguments with great accuraey and precision ; and has well illustrated the text by expressing 
what was implied by the terms ddi (&c.,) and anta (as far as,) and by expressing the distinction between 
the relatives of the whole and the half blood, and supplying the omissions and deficiencies. He has 
generally confirmed its positions, but sometimes modified or amended them. For instance, among 
the grandfather’s and great grandfather’s descendants (in the male line) he expressly gives preference 
to those of the whole blood. In the succession of sakulya Ji'mu Tava HANA laid down: “the grand- 
son’s grandson, and the rest are nearest. On failure of such, the offspring of the paternal grandfather's 
grandfather inherits ;”’ but did not explicitly recognise the heritable right of the sakulyas in the ascend- 
ing line, 7. e. paternal grandfather’s grandfather and the father and grandfather of the latter. But 
the commentator has modified or amended it, saying: ‘On failure of these, the right of inheritance 
accrues to the kindred in the descending line, namely, to the grandson’s grandson, and other descendants 
for three generations in succession. In default of these, the inheritance returns to the ascending line 
of the distant kindred ; namely, the grandfather’s grandfather and the rest, and their offspiing in the 
order of proximity.’’ Between the paternal great grandfather’s sonand the maternal uncle the 
commentator has interposed, as heir, the maternal grandfather, who is not designated as such by 
JiMourava Hana. The author says: ‘a failure of descendants from the same patriarch and of persons 
bearing the same family name, as well as of Brdhmanas, must be understood as occurring when there 
are none inhabiting the same village ; else an escheat to the king would never happen.’ The 
commentator, leaving out the condition of a Brdhmana being an inhabitant of the same village, says : 
‘‘ the inheritance devolves suggessively on a person bearing the family name, and on one descending 
from the same patriarch, in cither case being an inhabitant of the same village. On failure of all 


relatives as here specified, the king shall take the escheat, excepting however the property of a 


4 


Brdhmana. But the property of a Brdhmana shall be taken by Brdhmanas, who have read the three 


as Poe ieee j 
vedas and possess other requisite qualities.”’* 


* Colebrooke’s translation of Sui KRISINA’S recapitulation in the commentary on the Dayubhiye 
differs from the text of that recapitulation as above quoted, in omitting the succession of the paternal great 
grandfather, and paternal great erandmother, in inserting the succession of paternal grandfather and grand- 
mother after their own daughter’s son, and in interposing the mother’s sister’s son between the maternal 
uncle and his son, as well as in some other respects. Such differemce and disagreement may be attributed to 
the text of manuscript copy or copies from which the translation Was made, differing from that lastly printed, 
and here adopted. The reason why 1 have preferred and adopted the last edition of the Diyabhdga is given 
ut page 109. ‘The omission of the great ere tieene and great grandmother, and insertion of the grandfather 
and grandmother in the above place ‘are evident mistakes and corruptions, in as much as, in the criginal 
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In the commentary on the Déyabhdga, Sur‘knisuna differs from his original treatise Déyakra- 
masangraka in maintaining the distinction between the whole and the half blood among the brothers of 
the father and grandfather, and their descendants, and in not recognising as heirs the sons of the 
daughters of the proprietor's own brother, of’ his father’s brother, and of his grandfather's brother ; 
the maternal grandfather's father, his son, grandson, great grandson, and daughter's son, the maternal 
grandfather's grandfather, his son, grandson, great grandson, and daughter’s son, who are designated 
as heirs in the Déyakramasangraha ; and in not declaring that a Brdhimana must be an inhabitant 
of the same village, that on failure of a qualified Brdhmana, in respect to the wealth of a Briéhmana, 
a Bradhmana residing in another village is the successor. 


On failure of the father’s issue including daughter’s son, the paternal grandfather is heir to the property ; 
on failure of him, the paternal grandmother. On failure of them, their issue, including the son of a 
daughter, shall inherit; and in the succession of the paternal grandfather's son, grandson, and great- 
grandson, the same distinction must be admitted as before, in respect of their relation to the (late pro. 
prietor’s) father by the whole or half-blood; but no distinction is taken in the case of daughter’s sons. 
' Next the paternal great grandfather is heir; in default of him the paternal great grandmother; on failure 
of her, the descendants of the paternal great grandfather, including his daughter’s son, as before, succes- 
sively claim the inheritance. Here again a distinction must be admitted in tho succession of the paternal 
grandfather’s son grandson, and grandson’s son, according to their relation to the paternal grandfather by 
the whole or the half-blood, but not in the instance of his daughter’s son. On failure of them a more 
distant kinsman is heir, namely, the maternal grandfather, the matcrnal uncle, his son, and son’s son; 
the maternal great grandfather, his son, son’s son, and grandson’s son; the father of the maternal 
great grandfather, his son, son’s son, and grandson’s son. On failure of the last respectively the 
next in order is heir. Again, their daughter’s sons have a title as givers of funeral cakes to the 
maternal grandfather, to his father, and to the father of the maternal great grandfather. In this sense does 
Ja“GNYAVALKYA use the term bandhu. Such is the rule approved of by Sar‘Krisuna TARKA“LANKARA, who 
follows the »pinion of J IMU TAVA HANA. Itshould be here remarked that the son of the son’s and the 
grandson’s daughter and the son of a brother’s and nephew’s daughter, and so forth, claim succession in 
the order of proximity, before the maternal grandfather ; for they also confer benefits by the oblation of the 
funeral cakes: on failure of them, a distant kinsman (sakulya) is heir. Three persons ascending from the 
father of the paternal great grandfather, and three descending from the son of the great grandson, do not 
participate in the same funeral cake: they are therefore pronounced sakulya, sharing divided oblations. In 
the first place, the son of the great grandson is heir, next the grandson of the great grandson, and after 
him the great grandson of the great grandson in the male line. On failure of these, the paternal grandfather’s 
grandfather: if he be dead, his daughter’s son and other descendants (to the third degree) who are 
givers of funeral cakes in the Pérvana inherit in order; in default of them, the son, grandson, and 


the paternal grandfather and grandmother are recognised heirs after the father’s daughter’s son, and the 
paternal great grandfather and great grandmother are put in the place where their son and daughter-in-law 
are inserted in the translation of the recapitulation. As to the interposition of the maternal aunt’s son it 
is admitted to be a mistake by the translator himself, who remarks that the son and grandson of the 
maternal uncle ought to precede the son of the maternal aunt, by the analogy of inheritance on the 
father’s side. (See page 226). 
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great grandson. of the great grandsons tite grandfither’ s grandfather in the: male linc have succcssive 
claims as givers of the remains’ of : the ;fisneral cakes, to the," paternal. grandfather's paternal grandfather. 
On failure. of them, the: paternal great grandfather’ i patgrnal grandfather is heiny: if. -he be dead, his son, 
grandson, and great grandson, hia daughtet’s gon, and the son, grandee d great grandson of the great 
grandson (in the male.ling) have mccesive claims ag, before. : -On thio” fadiure ‘of them, the paternal great 
mapemaaesd 8. por pes great, grandest, his ‘won, graniion, arid ele pate PR, oi he son,.and the 





On failure of them, the spiritual: ‘ peedeptor. is. Reig st Ke: ae dend,. the. -pepil; in default of him, 
the fellow: student ; then tha deaceridantes' ‘from the’ nilng «i snéiant ‘seige: ‘phage the*  duecession ; on ‘failure 
‘of them, men jovani from the same primitive ‘Stock. ? “On failure of livirs ing ’ | kingmen sprung from 
the same branch of venerable stock, the successiéz ‘anvelves on Brdhidanas.. “Fhe want of heirs descended 
from the same holy sage, or from the same company of “pishib, ‘and thé failure. of Bréhmanas must be 
understood to be the non-existence of any such persons i in. the: same village. or town. ‘Manu declares 
that on failure of virtuous Drdhmanas residing in the same town, the inheritance of -a kshatriya and the 
rest. shall escheat to the king. But the property of. a ~-Brdkenana must never be taken by the king, 


eonsequently, on failure of honest Brdhmanas, he must give the propertyof a Brdhmana to Bradhmanas in 
general. . 





The spiritual preceptor shall take the property of the perpetual student in theology ; the virtuous 
pupil, versed in the study of revelation concerning the supreme soul, and in preserving that sacred science, 
shall take the estate of an anchoret; and the brother by religious duties, being pupil of the same 
spiritual father, takes the wealth of a hermit. ‘The brothér by religious duties’ is one familiarly known 


as broth rt of the deceased ; the subsequent term ‘ ekatirtht’ may signify, Rene ns to the same order of 
devotion. (Vide Coleb Dig. Vol. III. pp. 528—547). 


In the order of succession, this book differs from SRI’ KRISHNA’S Déyakramasangraha in not recognising 
the heritable right of the sons of the daughter of the.proprietor’s own brother, his father’s brother; and 
his grandfather’s brother, and from both the works of Sz1’KrisHwa in intimating the opinion that the son of 
the son’s and grandson’s daughter, and.the son of .a nephew's daughter, and so forth, claim succession in 
the order of proximity, before the maternal grandfather, and in inserting the son, grandson, and great 
grandson’ of the great grandson of the paternal grandfathér’s grandfather in the male Tine before the 
paternal great grandfather’s grandfather; the son, grandson, and great grandson of the great. grand- 


son of the paternal great grandfather's paternal grandfather before the paternal cnet grandfather of the 
paternal great grandfather ; and in some other respects.® , ~ 


* The author of Ddya-nirnaya states the succession differently, \ viz: ‘ First the maternal uncle; then 
the maternal unle’s son ; next the maternal grandfather ; after him, the mother’s sister’s son ; ; subsequently 
the maternal uncle’s son’s.son ; and lastly She mate great grandfather.’ He gives reagons founded 
on the number of oblations deemed beneficial to the d ed owner. 
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Amidst this disagreement of authors, it is considered proper to follow the order of Sar‘ka1sHwna’s 
Dayakramasangraha, making however the distinction of the whole and the half blood among the 
descendants of the paternal grandfather and great grandfather, as made in his commentary on the 
Ddyabhaga. This is done according tothe dictum of J A GNYAVALKYA:—* If two texts of law 
differ from each other, that which is consistent with reason is of force in practice.” The Ddéyakrama- 
sangraka is a good conpendium of the law of inheritance according to JI mu TAvVA HaNa’s text, and 
has been preferably followed not only by the lawyers of this country but also by the European 
scholars who have translated or written treatises on the Hindu law. Babi Prasanna Kuméfr Thhakur 
has, in hia Zable of succession according to the Hindu law, adopted the order Ddéyakramasangraha. 
Colebrooke in his translation of the Déyabhdga, after showing discrepancies in the authorities current 
in Bengal, remarks: * ‘* Amidst this disagreement of authors, I should be inclined to give the 
preference to the authority of Sri KRISHNA’sS Déyakramasangraha ; because the order of succession 
on the mother's side, as there gtated, follows the analogy of the rule of inheritance on the father's 
side.” Sir William Macnagfiten, in his book on Hindu law, t+ says: ‘‘ The above cited four 
authorities are of the greatest weight in the province of Bengal; and where they differ, reliance 
may with safety be placed on the Ddyakramasangraha of Sui‘krisuna.”’ Sir ‘Thomas Strange, in his 
elements of Hindu law, +t quotes the above remark of Colebrooké and acquiesces therein. And 
Mr. Elberling has followed only the order of Ddéyakramasangraha. 


90. In default of the father’s daughter’s son, the brother’s daughter’s son Vyavasthé. 
succeeds}. 


For he presents two oblation-cakes in which. the deceased owner participates,—namely, to Reason 
his (the owner’s) father and paternal grandfather. 


Vide— 
*Coleb. D&. bha. Ch. XI. Sect. 6, p. 226. 
+ Vol. I. p.31. Vol. IT. Note, p. 64. 
~ Vol. IJ. Appendix to Ch. VII. p. 261. 
§ W. D&. Kra. Sang. p. 19. Elb. In. p. 79. 
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ON THE SUCCESSION OF THE PATERNAL GRANDFATHER 
AND THE REST. 


91. Failing him, the succession devolves on the paternal grandfather.* 


For, as the father is entitled to succeed on failure of the late owner’s daughter's son, so by 
the rule of analogy the succession devolves on the grandfather in default of heirs down to the father’s 
daughter’s son ; and because he (the grandfather) presents to the owner's great grandfather (one) 
oblation-cake in which the deceased owner participates. 


92. In default of the paternal grandfather, the paternal grandmother is 
heir.* 


For, in conformity with Manu’s text:—*Of a son dying childless the mother shall take the 
estate, and the mother being also dead, the paternal grandfather shall take the heritage’’—as the 
mother succeeds on the death of the father, so by the rule of analogy the succession devolves on 
the paternal grandmother in default of the paternal grandfather. 


Legal opinions delivered in, and admitted by, the several Courts of Judicature, and examined and 
approved of by Sir William Macnaghten. : 


Q. A minor dies, leaving his sister, his paternal uncles, and his father’s mother. In this Case, 
according to law, which of these individuals is entitled to succeed him by right of inheritance P 


Rh. His paternal grandmother is exclusively entitled to the succession. The sister and the uncles 
aro exuded by her. 


To this effect is the text of Manu cited in the Dayabhdga and other authorities: “ Of a son dying 
childless (and leaving no widow), the mother shall take the estate ; and the mother also being dead, the 
father’s mother shall take the heritage.” ¢ Macn. H. L. Vol. II. Ch. I. Sect. 4, Case 4, (p. 64). 


Q. An unmarried person, possessed of some immovable property, which has descended to him from 
his father and grandfather, died leaving an adult sister, whose husband is living’; a paternal grandmother, 
and several paternal uncles him surviving. In this case, which of these claimants is entitled to inherit ? 
Supposing the grandmother to have died before the other individuals specified in this case, which of 
the survivors is entitled to succeed to the property ? 


R. If any person, being in possession of certain ancestral immovable property, die, leaving a 
sister him surviving, whether she be a minor or an adult, and whether she have a husband living or be 
a widow, such sister cannot inherit. Her sons may legally inherit; but it appears from the question, 
in this case, that the sister is destitute of male issue; consequently the grandmother is cutitled to 


ee enc eA CS OED NR TI a ETE CRD NS HD OCIS SE, EF 





* W. D&. Kra. Sang. p. 19. D&. T. Sans. p, 61. Coleb. Dig. Vol. III. p. 628. Elb. In. pp. 79, 80. 


+ This is agreeable to the law of Bengal, according to the order adopted by Srt ‘KRISUNA in the 
Déyakramasangraha, which is universally admitted to be the most eminent authority in that province. 
Macn. H. L. Vol. III. p. 64. 
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the heir, 
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the succession, and if she die before the other individuals mentioned in the question, then the succession 
should devolve on the paternal uncles. This opinion is consonant to the Ddyabhdga, its commentary, the 
Déyakramasangraha, Vivddabhangdrnava, and other authoritics. Maen. H. L. Vol. II, Ch. IT. Sect. VI. 
Case. 18, (pp. 97, 98). 

In the case of Srimati Joymani Dfsi and others against Atmaram Ghose and Calachandt 
Gihose, it seemed to be agreed that if Shambhuchandra, the son of Gaing&charn by his wife Joy& Dasi, 
(who died before her husband,) had died in the life time of his father, then Joymani the surviving wife 
of Gang&charn would have been entitled to his estate; but Shambhuchandra having survived his father, 
it was hold that his father’s estate vested in him, and that Joymani (not being his mother although a 
wife of his father) could not take from him (Shambhuchandra) ; but that his father’s mother Carunamoyi 
was his heir, and that Joymani has a right to maintenance out of her husband’s estate, and may follow 
it for the purpose of obtaining her right into the hands of Carunamoyi. Maen. Cons. #1. L. pp. 6468. 


93. Failing the paternal grandmother, the succession devolves on the 


father’s own brothcr*. 


gf. In default of such, the father’s half brother is heir.* 


lor they present to the paternal grandfather and great grandfather of the late owner two 


oblation-cakes in which the owner participates. 


Legal opinion delivered in, and admitted by, the Civil Court, quid selected and approved of by 
Sir William Macnaghten. 


Q. A person died, leaving his paternal grandmother, two paternal uncles, and an uterine siste:, 
about 25 years of age, whose husband 1s aged about 35, by whom she has two daughters, the one five 
and the other three years old; and there is a probability of her having male issue. In this case, which 
of the abovename:d individuals is entitled to inherit: the estate of the deceased? If the probability of 
the sister’s bearing male issue bo a bar to the succession of the other claimants, and the grandmother 
be dead; in this case, whether should the management of the estate be confided, in the mean time, to the 
paternal uncles, or to the sister ? supposing the sister to have no male issuc, and that the possibility al 
her having any is extinct; in this case, who is entitled to the succession ? 


Ii. Supposing the deceased to have been survived by his paternal grandmother, two paternal uncles, 
and an uterine sister, who is likely to havo male issue, then, on the death of the grandmother, the 
uncles who confer benefit to the deccased on offering the funeral cake to his grandfather and great-grand- 
father are entitled to the property left by him; and if the sister have no male issue, they (the uncles) are 
the successors, the right of inheritance being then unqualified. Conscquently the management should be 
confided to them, and not to the sister, for she cannot by law be considered as heir to her brother. But 
whenever a son may he born to her, he will be entitled to succeed to the property.f This opinion 1s 


conformable to the Ddyabhaga, Dayakramasangraha, the commentary on the Ddyabhdga, and other 
authorities. 


* Coleb. DA. bha. p. 225. Coleb. Dig. Vol. IIL. p. 828. 


t This vyavastha is correct except the last part, viz. ‘But whenever a son be bora to her, he will 
be entitled to succeed to the property.’ Vide pp. 2833 —247. 
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bearing on the vyavasth 
No. 92. 
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Vyavastha. 


Reason. 
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mother, the paternal uncles 
succeed ; but their property 
is divested, should the sister 
subsequently have male issue. 
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Authorities:— 


The Ddyabhdga:—“ The paternal uncle is indeed a giver of oblations to the grandfather ahd 
great-grandfather of the proprietor.” 


The Déyakramasangraha:—“ Failing the paternal grandmother, the uncle succeeds; for he present ' 


(two) oblations to the paternal grandfather and preat-grandfather of the deceased owner.” 


The commentary on the Déyabhdga:—“The sister is excluded from the succession, because she 3 
no giver of oblations at periodical obsequies, being disqualified by sex.” 


“They who are born, and they who are yet unbegotten, and they who are actually in the womb, «d 
require the means of support; and the dissipation of their hereditary maintenance is censured.”-~ 
Calcutta Court of Appeal, February 14th 1827. Macn. H. L. Vol. II. Ch. I. Sec. 6. case XIV. pp. 98, 9. 


95. In default of him, succession devolves on the son of the father’s whol} 
brother.* 


96. Failing him, it devolves on the son of the father’s half brother.” 


For they present to the (deceased) owner’s grandfather and great grandfather two oblation-caké 
in which the owner participates. 


The zemindaree of Rajé Hari N&th had gone to the eldest sons according to the usage of he 
family successively, but after the great grandson, male issue failing, it went according to the Hindu law 
to his widow ; on whose death, the sons of the brother of her husband’s father took possession. A the 
suit of the grandson of the sccond son of Hari Nath, held that at the demise of the widow of the granlson 
_ of the eldest son of Hari Nath, not the plaintiff, but the above parties, as nearest relations, had rigit, to 
suecved. --Bimal& Debi versue Gokul Nath and Naba Kishore. 2nd January 1800;8. 1). A. R. Vol. T. 
pp. 29—31. 


97. In default of him, the right devolves on the grandson of the father’s 
whee brother.* 


98. After him, on the grandson of his half brother.* : 


For they also offer to the (deceased) owner's grandfather (onc) oblation-cake in which the 
owner participates. 


Vyavastha. 


_ Vyavastha. 


Reason. 


Case 


bearing on the vyavasthé 
No, 98. 


Vyavastha. 


Vyavastha. 


Reason. 


99. In default of him (the paternal uncle’s grandson) the succession devolves Vyavastha. 


on the grandfather’s daughter’s sont. 


Because he presents to the paternal grandfather and great-grandfather of the late owner Reasoz. 


oblation-cakes, in which the owner participates. 
Ee eee eae ee a ae manne 


* Coleb. Da. bha. p. 225. Coleb. Dig. Vol. ILI. p. 528. 
+ W. Da. Kra. Sang. p. 20. D&. 'T. Sang. p. 61. Coleb. Da. bh&. p. 215. Coleb. Diy. Vol. IT. 


p. 528. 

In the succession of the paternal grandfather’s son, grandson, and great grandson, the distinction 
must be admitted as before, in respect of their relation to the (late proprietor’s) futher by the whole or 
half blood, because the paternal grandmother shares the funeral cakes offered by her descendants, and the 
wife of a paternal grandfather does not share in the oblations presented by the descendants of another 
wife of her husband: but no distinction is taken in the case of daughter's sun, because the maternal 


grandmother does not share in the oblation-cake offered by her daughter’s son. Coleb. Dig. Vol. Il. 
pp. £28, 429. 
Q 3 
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Although the grandfather's daughter’s son by presenting two oblation-cakes in which the . 


owner participates confers greater benefit than the uncle’s grandson, who presents but one oblation- 
cake in which the owner participates, yet nevertheless the right of succession devulves (in the first ’ 
jnstance). on the uncle’s grandson, because he has stronger claim by virtue of his relationship to 
the deceased owner in the degree termed ‘ sapinda.’ Vide W. D&. Kra. Sang. pp. 21, 22. 


Legal opinion delivered in, and admitted by, the Civil Court, and selected and approved of 
by Sir William Macnaghten. 


Q. A (a Hindu) diod, lvaving a widow and a father. Subsequently the father died, leaving a 
widow (B), not the mother of A, a minor son (C), and a sister’s son (D). Afterwards C died childless. 
Subsequently to C’s death, the widow (13) took possession of the property left by the father, and executed 
a will assigning over the entire property to her husband’s sister’s son (1), and dicd without putting the 
leratee into possession of the property willed away. In this case, is the will, according to the law as 
current in Mithila and Bengal, valid and binding ? On the other hand, supposing no will to have been 
executed, does the property in question go to the sister’s son of A’s father, or to his widow, by right 
of inheritance ? 

R. Supposing A to have died, leaving a widow and father, and the father to have died subsequently, 
leaving a widow (B), being the step-mother of the deccased A, a minor son (C), and a sister’s son (D); 
and the minor © to have died childless, and subsequently to this, the widow of the father to have enjoyed 
the property in question and to have assigned it to her husband's sister’s son (D) by the execution of a will 
in his favour, but to have dicd without putting D into possession of the property thercin specified; in this 
case, according to the law as current in Mithila and Bengal, the will cannot be held to be valid and 
binding. And the heirs who are entitled to succeed to the property may be thus enumerated. The widow 
of the first deecased, (A), who died before his father, is, according to the law as current in Mithila and 
Bengal, competent to inherit her husband’s property, supposing it to have been divided and separated 


from that of his co-heirs. If the property was held in joint tenancy, his widow, according to the law 


According to the law of 
inheritance as current in 
Bengal, the father’s sister’s 
son is the eighteenth in the 
order of succesaion ; but ac- 
cording to the law as current 
in Mithila’ and Benares, he is 
not entitled to the inheritance 
80 long as there is a gotraju or 
gentile, which term includes 
all those descended from the 
same primitive stock, as far as 
the fourteenth generation, 


ry s = . : + bat wPe Q ’ < @ 29% 0 
as pre- alent in Bengal, is entitled to succeed to that portion which was her husband’s share; but, | 


according to the law as current in Mithila, she would not be entitled to succeed even to this, for the law 
expounders of that School declare, that the widow’s right of succession depends on the partition of the 
joint stock, partition being, according to them, the sole cause of creating individual proprictary right. There- 
fore of A’s property, so much as was not his vibhakta or divided, and asédhdrana or exclusive property, 
according to tho law as current in Mithila, and so much as was not his individual proportion, or his share 
of the joint property, according to the law as current in Bengal, will on the death of the first deceased 
son, (A), devolve entirely on his father, even though his widow was living. On tho death of the father, 
the whole property to which he (the futher) succeeded, should have devolved on his minor son (C.) At 
the death of such son, leaving no child, his property should have devolved on his next heir, that is, 
secording to the law as current in Mithila, in default of heirs from the widow down to gentiles, on his 
father’s sister’s son, he being ranked among the cognates; and not before: but, according to the law a> 
current in Bengal, in default of heirs from the widow down to the grandfather’s grandson, the father’s 
sister’s son is entitled to the succession, ho being the grandfather’s daughter's son. 

This opinion is conformable to the Vivddachintd mani and other authorities, as current in Mithila, 
as well as to the Ddyabhdga and other law tracts, as prevalent in Bengal. 


Authorities :— 


1. The passage of the Mahabhdrata cited in the Vivddachintamani, Ddyabhaga, and other authorities: 
(See V. D. p. 29). 
2. “The term ‘waste’ means to give, sell, or make other alienation at pleasure.” Fiyddachintdmani. 
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3. The text of Vishnu cited in the Vivadachintdmant and other law tracts:—“The wealth of him 
who leaves no male issue, goes to his wife; on fuilure of her, to his daughter; failing her, to his mother, 
in her default, to the father, and so forth.”’ 

4. “This rule applies to the husband’s divided property.’’—Vivddachintdmani. 

5. “Therefore the doctrine of Jitendriya, who affirms the right of the wife to inherit the whole 
property of her husband, leaving no male issue, without attention to the cireumstance of his being 
separated from his co-heirs or reunited with them, (for no such distinction is specified,) should be 
respected.”’— Ddyabhdga. 

6. “On failure of gentiles, the cognates are heirs. Cognates are of three kinds; related to the person 
himself, to his father, and to his mother; as is declared by the following text of Ja‘@NyavaLKYA: “The 
sons of his own father’s sister, the sons of his own mother’s sister, and the sons of his own maternal 
uncle, must be considered as his own cognate kindred. The sons of his father’s paternal aunt, the sons of 
his father’s maternal aunt, and the sons of his father’s maternal uncle, must be deemed his father’s 
cognate kindred. The sons of his mother’s paternal ‘aunt, the sons of his mother’s maternal aunt, and 
the sons of his mother’s maternal uncle, must be reckoned his mother’s cognate kindred.”—Pivddu- 
chintamant. 

7. The following is a text of the Ddyabhdiga :—“ The succession of the grandfather’s and great- 
erandfather’s lineal descendants, including the daughter’s son, must be understood in‘a similar manner 
according to the proximity of the funeral offering.” . 

S. In the case of non-partition, the text of Sanknya cited in the Vivddachinté mani applies: “ To 
the childless wives of brothers and of sons, strictly observing the conduct prescribed, their spiritual parent 
must allot mere food, and old garments which are not tattered.” 

Sudder Dewanny Adawlut, December 18th, 1826. Musst. Hariya Bibi versus Bhavani Lal. Macn. 
~H. 1. Vol. IT. Ch. L. Sec. 6, Case XI. (pp. 91—94). 


100. In default of the paternal grandfather’s daughter’s son, the paternal Vyavasthi. 
uncie’s daughter’s son succeeds.* 


Because he presents two oblation-cakes in which the deceased owner participates, namely, the Reason. 
owner's paternal grandfather and great-grandfathcr. 


101. ‘Then succeeds the paternal great grandfather. Vyavastha. 


Because the (late) owner participates in the oblation offered to the paternal great-grandfather 3 Reason. 
and also because of the analegy abovementioned. 


102. Failing him, the paternal great-grandmother is entitled to succeed.t —Vyavastha. 


Because she shares the oblation-cake offered by her great-grandson. ‘This observation of Reason & Authority. 
Jiu Tava HaNa and Racaununpana should be respected. Coleb. Dig. Vol. III. p. 529. 


teense SS SS 


* W. Da. Kra. Sang. p. 22. Maen. H. L. Vol. 1. p. 29. Elb. In. p. 88. 

+ W. Da. Kra. Sang. p. 22. Dad. T. p. G1. Coleb. Dig. Vol. III. p. 528. Macn. H. L. Vol. I. 
pp. 29, 31. 

It must not be argued, that in the want of a positive text, the succession of the paternal great-grand- 
mother is forbidden by the general maxim : “ wealth was conferred for the sake of defraying sacrifices ; 
therefore distribute it among honest persons, not among women, ignorant men, and such as neglect their 
duties.” A man should not affirm, of his own authority, that no such special ordinance exists; for the 
occasion of the law has not been traversed. Coleb. Dig. Vol, III. p. 529. 
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103. If she be dead, the paternal grandfather's own brother, his half brother, Vyavasth4. 
their sons and grandsons are successively heirs*. : 


For they offer to the owner's paternal great-grandfather an oblation-cake in which the owner Reason. 
participates. 


At the decease of a widow who inherited her husband’s estate, the grandson of the brother of the Case 
husband’s grandfather, as collateral kinsman, is entitled to the estate, and he dying before the suit was bearing on the vyavastha 
decided, a decree was passed in favour of his daughters as his heirs. Musst. Mahod& vereus Musst. No, 103, 


Kaly&ni and others. 14th March 1808. S. D. A. R. Vol. I. p. 62. 
104. Next succeeds the paternal great-grandfather’s daughter’s son.’ Vyavastha, 


Since he presents an oblation, in which the deceased owner participates, namely, to the owner's Reason. 
paternal great-grandfather. 


105. Next the succession devolves on the paternal grandfather's brother’s Vyavastha. 
daughter's son. + 


For he presents an oblation in which the deceascd owner participates, namely, to the owner’s Reason. 
paternal great-grandfather. 


ON THE SUCCESSION OF THE MATERNAL GRANDFATHER 
AND THE REST. 


fo intimate that on failure of lineal descendants of the paternal great-grandfather, down to 
the daughter’s son, who might have presented oblations in which the deceased would participate 
the maternal uncle shall inherit in consequence of the proximity of the oblations, as presenting 
offerings to the maternal grandfather and the rest, which the deceased was bound to offer, 
Ja’anyavaLkya employs the term “cognates (landhu).” But Manv indicated it only by a 
passage declaratory of succession according to the nearness of the oblation. Since the maternal 
uncle and the rest pres@nt three oblations to the maternal grandfather and other ancestors, which 
the deceased was bound to offer, therefore the property should devolve on the maternal uncle and 
the rest: for it is by means of wealth that a person becomes a giver of oblations.{ Here also, as in 
the instance of father and paternal kinsmen, if the maternal grandfather be living, he is heir; on 
failure of him the maternal uncle and other maternal kindred succeed in order§. Consequently,— 





_ _™* W. Da. Kra. Sang. pp. 22, 23. Coleb. D&. bh&. p. 215. Colob. Dig. Vol. IIT. p. 628. Maen. H. 
L. Vol. I. p. 29. Elb. In, p. 80. 


Here again a distinction must be admitted in the succession of the paternal great grandfather’s 
son, son’s son, and grandson’s son according to their relation to the paternal grandfather by the ~ 
whole or the half blood; but not in the instance of her daughter’s son. Coleb. Dig. Vol. III. p. 529. 

+t W. D&. Kra. Sang. p. 28. Macn. H. L.: Vol. I. p. 29. Elb. In, p. 80. 

+ Coleb, Dd. bh&. p. 216. § Da. T. Sang. p. 61. 
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106. In default of the paternal grandfather's brother's daughter's son, the 
maternal grandfather (of the late owner) succeeds.* 

107. In his default, the maternal uncle.* 

108. Failing him, his son.* 

109. If he be dead, the grandson of the maternal uncle is heir.* 

For these two texts of Maxu— To three must libations of water be given at their 
obsequies : for three isthe oblation-cake ordained,” and—‘* to the nearest Sapinda the inheritance 
next belongs,"—which declare that succession to the estate (of the deceased) is to take place 
according to the order of proximity of benefits conferred on the deceased owner, propound the 
right of the above-named to succeed ; and the sole object of the introduction of the two texts 
above-cited in a treatise on inheritance is to show that the right of succession to the estate occurs 
according to the order of benefits conferred on the deceased proprietor : otherwise the insertion of 
these texts in a treatise on inheritance would have been useless. 

110. In default of the maternal uncle's grandson, the maternal grandfather's 
daughter's sen succeeds.* 

111. Failing him, the maternal great-grandfather.* 

112. In default of him, his son (succeeds).* 

113. If he be dead, the maternal great-grandfather’s grandson. ° 

114. In his default, the maternal great-grandfather’s great-grandson suc- 
ceeds.* | 
, 115. Then succeeds theson of the daughter of the maternal great-grand- 

father.* 
116. In default of him, the maternal great great-grandfather is heir.* 
117. Failing him, his son,* 
118. In his default, the grandson of the maternal great great-grandfather.* 


119. If he be dead, the great-grandson of the maternal great great-grand- 
father (is heir).* 


120. Next succeeds the maternal great great grandfather’s daughter's son.* 


Legal opinion delivered in, and admitted by, the Civil Court, and selected and approved of 
by Sir William Macnaghten. 


Q. A widow of the Ashiatriya tribe, who was in possession of her husband’s estate, died childless, 
leaving, as the only claimant to the property, her husband’s maternal uncle’s son. In this case, is the 
individual above alluded to entitled to inherit the property left by the widow, by reason of there being 
no other natural heir or adopted son ? 


R. If the widow of the childless man in question died possessed of her husband’s estate, leaving 
her husband’s maternal unclo’s son, and there be no one of her .husband’s heirs surviving down to the 
mother's sister’s son, then, according to the series of heirs enumerated in the 2fitékshard and other 
authorities current in the western provinces, and if there be none surviving down to the maternal 


* W. D&. Kra. Sang. pp. 23,24. Coleb. Dig. Vol. III. p. 628. Macn. H. L. Vol. I. p. 23. 
Elb, In. p. 80. 
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unole, according to the series of heirs as enumerated in the Ddyakramasangraha of Sri’KnIsHNA ranks immediately after the 
TARKA‘LANKA'RA, Vivdddrnavasetu, and Vivddabhangdrnava, which prevail in Bengal, and if there be maternal wae 
none surviving down to the mother’s sister’s son, according to the series of heirs as cnumcrated by 
Sei‘kRisuna TARKA‘LANKA RA in his commentary on the Diyabhdga*, then, agreeably to these three 
wuthorities, the entire property left by the deceased widow will devolve on her husband’s maternal uncle’s 
son, he being ranked among the A‘tmabandhu, or own cognate kindred, provided at her death she left no 
adopted son. This opinien is consonant to the Mitdkshard and other authorities as current in the 
western provinces, as well as to the Ddéyabhdga, the commentary by Sni‘Krisuna TARKA‘LANKA‘RA on 
the Diyabhdga, the Ddyakramasangraha, Vivdddrnavasetu, Vivddabhangdrnava, and other law tracts as 
prevalent in Bengal. 
Authorities: — 


1, The text of Ja“uNyavauxya cited in the above authorities: See page 29. 


2. “On failure of gentiles, the cognates are heirs. Cognates are of three kinds; related to the 
person himself, to his father, or to his mother; ag is declared by the following text: ‘'Thc sons of his 
vwn father’s sister, the sons of his own mother’s sister, and the sons of his maternal uncle, must be 
considered as his own cognate kindred. The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s inaternal uncle, must be deemed his father’s cognate kindred. 
The sons of his mother’s paternal aunt, the sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncles must be reckoned his mother’s cognate kindred.’ Here, by reason of near 
affinity, the cognate kindred of the sleceased himself are his successors in the first instance: on failure 
of them, his father’s cognate kindred; or if there be none, his mother's cognate kindred. This must be 
understood to be the order of succession here intended.”’—Afitakshard. | 
3. “On failure of any lincal descendant of the paternal great grandfather, down to the daughter’ s 
_ son, who might present oblations in which the deceased would participate; to intimate that, in such case, 
the maternal uncle shall inherit im consequence of the proximity of oblations, as presenting offerings to 
the maternal grandfather and the rest, which the deceased was bound to offer, JA°GNYAVALKYA emplovs 
the termi: “ cognates (bandhu).”’ 

4. Wailing him (the maternal grandfather), the maternal uncle; (in default of him), his son; and 
(on failure of him), his grandson. In default of the maternal uncle's grandson, the maternal grand- 
father’s danghter’s son succeeds. 

5. Tho succession devolves on the maternal uncle and the rest, who present oblations which the 
deceased was bound to offer. In default of these, the heritage goes to the son of the owner’s maternal 
aunt; or failing him, it passes successively tothe son and grandson of the maternal uncle. ‘The eom- 
mentary by Sui‘keisuNa TARKALANKA‘RA on the Ddyabhaga.* 


Sudder Dewanny Adawlut, May 30th 1826. Mussummaut Munnoo Beehee versus Gokulchund. Maen. IT. 
L. Ch. 1. Sec. VI. case 12 (pp. 95—97). 


Rani Manmohini versus Joy Narayan Bose—Sudder Dewanny Adawlut Reports, August 1856. 


Case 
bearing on the vyavastha 
| No. 107. 
I. Rip Charan Mah&p&tra versus A’nanda Lal Khan. Select Reports of Sudder Dewanny Cuse 
Adawlut, Vol. I]. pago 36. Santee en 
II. Mohan Lal Khan versus Rani Shiromani. Sclect Reports, Vol. IT. page 32. | No, 108. 


“III. Musst Kashishwari Debi and Ram Kishore A‘chArjya versus Goluk Chandra Ganguli and 
others—Sudder Dewanny Adawlut Reports, 22nd January 1848, page 28. 


This is a mistake~- See the latter part of the note at page 261. 
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In the case of Day& Nath Ray and Ram Nath Ray versus Mathur Nath Ghose and Sri N&th 
Ray, the estate of a man deceased was awarded to the son of his maternal aunt in preference to the 
lineal descendants of a common ancestor beyond the third in ascent. Lith April 1835, 5. D. A. Rep. p. 27. 


On THE SAKULYA’S RIGHT OF SUCCESSION. 


121. On failure of the givers of the oblation-cake which may be enjoyed 
by the late owner, the Sau/ya or remote kinsman takes the inheritance*, 


Then the distant kinsman shall be the heir, or the spiritual preceptor, or the pupil*, Mane. 


The distant kinsman (Sa/ulya) is one who shares the divided oblation. ‘The paternal great- 
grandfather and grandfather, the father, the man himself, his brothers of the whole bloud, his 
son bya woman of the same tribe, his grandson and great-grandson: all these partaking of undivided 
oblations, are pronounced © Sepindis.” Those who share divided oblations are called  Safulyas.” 
Male issue of the bedy being left, the property must go to them. On failure of Svedidus, or near 
kindred, Sakwlyas, or remote kinsmen, are heirs. If there be none, the preceptor, the pupil, or 
the priest, takes the inheritance. In default of all these, the king (has the escheat), Bovowss ws, 
‘The meaning of the passage is this: since (the fourth person or the proprictor) enjoys the 
oblation-cakes presented to the father and the two next ancestors, a3 being the participator in the 
offerings at obsequics; and since the son and other descendants, to the number of three, present 
ohlations to the deceased; and he, who, while living, prescuts an oblation to an ancestor, partakes, when 
deceased, of oblations presented to the same person; therefore, such being the case, the middie- 
most (vi, seven) who, while living, offered fuod to the manes of ancestors, and when dead, partook of 
offerings made to them, became the object to which the oblations of his descendants were addressed 
in their life time. and shares with them, when they deceased, the foed which must be offered hy the 
daughter’s son, and other (surviving descendants beyond the third degrec), Hence those (ancestors.) 
to whom he presented oblations, and those (descendants,) who present oblations to him, partake of 
an undivided offering inthe form of (pinda) food at obsequics. Versons, who do partake of such 
offerings are Sapindas. But one distant in the fifth degree, neither cives an oblation to the fifth in 
ascent, nor shares the offering presented to his manes. So the fifth in J.sceut ucither gives 
oblations to the middle person who is distant from him in the fifth devree, nor partakes of the 
offerings made to him. ‘Cherefore three ancestors, from the graudfather’s vrandfather upwards, 
and three descendants from the grandson’s grandson downwards, are denominated ‘ Sak-u/yas,” as 
partaking of divided oblations, since they do not participate in the same offering. ‘This relation of 
sapindas, as well as that of sakulyas has been propounded relatively to inheritance+. ‘Thus Sal:uiya is 
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No. 110. 


Vyavastha. 


Authority. 


Suunda and akulua defined 
a 


of two kinds—I. descending, and II. ascending.—The descending Sakulya is the great-grandson’s 


son and the rest down to the third degree in the descending line. ‘The ascending Suhuly« intends 
the great-grandfather, and other ancestors up to the third degree in the ascending line.{ 


* W. Da. Kra, Sang. p. 25. Coleb. Da. bh&. p. 219. Coleb. Dig. Vol. ILL. p. 530, 
t Coleb. D&A. bh&. p. 171, t W. Da. Kra. Sang. p. 25. 
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The fourth person and the (two) rest share the /eya or the remains of the oblations wiped off 
with kusa grass; the father and the (two) rest share the oblation-cakes ; the seventh person is the 
giver of oblations; the relation of Sapindas, or men connected by the oblation-cake, extends there- 
fore to the seventh person (or sixth degrce of ascent or descent). It should however be noticed that 
these are considered Sapindas only in the case of impurity by reason of a kinsman’s death; but 
in respect of inheritance, (the first) three are as sapindas, and (other) three as sakulyas. See Coleb. 
Vig. Vol. TIT. page 531. 


122. Of the sakulyas, the son of the great-grandson is first entitled to 
succeed*. 


Because he offers the remains of the oblation-cake to the late proprictor, to his father, and to 
his grandfather. 


123. Next the grandson of the great-grandson*. 

Because he offers the remains of the oblation-cake to the late proprictor, and to his father. 

124. After him, the great-grandson of the great-grandson*. 

Because he offers the oblation-cake to the late proprietor. 

125. On failure of these, the Saku/yas, as far as the third degree in the 
ascending line, inherit in due order*. 


Because the late proprictor shares the remains of the oblation-cake wiped off and offered to 
those ancestors. 


12>. Their offspring also inherit in the order of proximity*. 


Because they present oblation-cakes to tlie grandfather's grandfather and the two next ancestors 
who are partakers of the remainder of the oblations, which it belohged to the deceased owner to 
make. 


‘¢'l’heir offspring inherit in the order of proximity, because they confer benefits by presenting 
the oblation-cake.” From this declaration of Sri’kuisunxa what can be concluded is, that the 
paternal great-grandfather and the two next ancestors, and only those of their issue who offer 
the oblation-cake (and not remains of the oblation) succeed in the order of proximity. And their 
succession in such order can be as follows :—first, the paternal great great-grandfather ; failing him, 
his son, grandson, great-grandson, and daughter's son succeed in order. In their default, the patcrnal 
great-grandfather’s father, his (the latter's) son, grandson, and great-grandson, and daughters son 
successively inherit ; on failure of these, the paternal great great-crandfather’s grandfather, his son. 
grandson, great-grandson and daughter’s son inherit in consecutive orderf. 


* W. Da. Kra. Sung. p. 25. Coleb. Da. bha. p. 219. Caleb, Dig. Vel. Ul. pp. 580, 431. 
Maen. H. L. Vol. I. pp. 29, 80. Eb. In. p. 80 


t+ But the author of Vivddabhangdrnara, in violation of this order, inserts the succession of the 
Sakulyas or remote kindred of the paternal great great-grandfather before or in preference to his father and 
grandfather who are his sapinde or nearer of kin. Thus:--“On failure of these (¢. ¢. great-grandson's 
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127. Where there are many relatives in ‘the agnatic line, remote kindred, vyavasthé. 


and cogna e kindred, he of them, who is nearest of kin, shall take the property of 
him who dies without male issue (¢)*, VRiHASPATI. 


(i) Propinquity of kin mist be considered with peference: to ‘the creater « or . Tess benefits 
conferred on the deceased proprietor, as is confirmed by both the texts already cited above. 


128. If there be no such distant kindred, the Samdnodakas, or kinsmen 
allied by common libation of water, inherit (w+. 


Since they must be considered as comprehended in the term ‘‘Sakulya*.” 


(u) The relation of Samdnodakas extends to the fourteenth person, in conformity with the 
text of Vrinat Manu ‘‘ But the relation of Samdnodakas, or those connected by an equal libation 
of water, ceases with the fourteenth person.’’} 


129. The Samdnodakas also should, like Sakulyas, succeed in the order of 
proximity (e). 


(#). That i is, by parity of reason, the Samdnodakas in the descending line should succeed first 
and then those in the ascending line in the due order of proximity. 


son, and the rest ) the paternal grandfather's paternal grandfather; if he be dead, his son and other 


descendants to the third degree have successive claims ; on failure of these, the daughter’s son of 


the paternal grandfather’s paternal grandfather, and other givers of a funeral cake in the triple set 
of. oblations, inherit in order; in default of them, the son, grandson, and great-grandson of the great- 
grindson of the grandfather’s grandfather, in the male line, have successive claims as givers of the remains 
of funeral cakes to the paternal grandfather's paternal grandfather: on failure of them, the paternal great- 
grandfather’s paternal grandfather is heir; if he be dead, his son, grandson, or great-grandson, in the male 
line, his daughter’s son, the son of the great-grandson i in the male line, and the son of that great-grand- 
son’s son, and the son of this last mentioned descendant, » have successive claims as before; on failure of 
them, the paternal great-grandfather® ) ‘paternal great-grandfather, his son, grandson, and great-grandson, 
hie daughter’s son, the :son, grandson, and great-grandson ‘of this great-grandson, similarly inherit in 
order”? This is not consistent with reasor :—I: - Because the succession of the Sakulyas or distant 
kinsmen of the great great-grandfather is recognised before or in preference to, his father, who is his 
sapinda or nearer of kin; and II. because such order is repugnant to the two texts of Manu: “To 
three must libation of water be offered, to three must oblation Of food be presented,” « &o.; “ To the nearest; 
of. kin the infierttanceS hidzt belongs ” to the above text of VRInASPATI, and also to the analogy of 
succession of the father and the rest, according to all which, the father of the creat great-grandfather 
should succeed immediately after his (the latter's) daughter’s son; and the great great-grandfather’s 
grandfather also should succeed in the same order. . 


* W. Da. Kra. Sang. p.25. _ . ¢ W. Da. Kra. Sang. p. 26. Coleb. D&. bha. p. 217... 
2 Coleb. Dig. Vol. Tit. p. 5 532. | - “Ens 
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SUCCESSION OF THE SPIRITUAL PRECEPTOR 
AND THE REST. 


130. On failure of the Samdnodakas, the 4 ‘chénjya, or spiritual preceptor, 
(o) is the successor.* 
131. In default of him, the pupil (%).* 


For the text of Manu, “the spiritual preceptor, or pupil,” propounds their succession in 
order.* 


(o) The spiritual preceptor is he who instructs (his pupil) in the vedas, after investing (him) 
with the holy thread, whence is he denominated ‘ A’charjya’.* 

(k) Pupil i is he who receives instruction in the vedas. A’chdrjya is he who gives such instruc- 
tion.—Sal KRIsHNA’s commentary on Ddyabhdga, Sans. p. 238. 

132. On failure of him, the fellow student (gz) in the vedas (is heir.)* 

As named in the text of Ja‘anyavatxya: ‘A pupil, and fellow student,” &c. (See V. D. 
p: 29.) 

(zg) <A fellow student is he who studies the vedas under the same Ss aa See Coleb. Dig. 
Vol. ILI. p. 534. 

133. In his default, the descendants of the same ancient sage, who are 
inhabitants of the same village, succeed.* 

134. On failure of them, men who are descended from the same patriarch 
and inhabit the same village are the successors.* 

According to the text of Gotama: ‘Persons allied by the funeral oblations, family name, 
and patriarchal descent shall take the heritage.’’* 

135. On failure of all heirs as here specified, the Brdhmanas of the same 
village, endowed with learning in the three vedas and other qualities, are the 
successors.* 

Manu says: On failure of these, the lawful heirs are such Brdéhmanas, as have read the three 
vedas, (j) as are pure in body and mind, as have subdued their passions. Thus virtue is not lost 
(é).* 

(4) ‘* Have read the three vedas,”—i. ¢. have studied all the (three) vedas. Vide Coleb. Dig. 
Vol. IIT. p. 536. 


(¢) Virtue, -which would be extinguished by the ample enjoyment (of its reward,) but is 
renewed by ¢he acquisition of fresh merit from the circumstance of his wealth devolving on 
Brdhmanas, is not lost. Here also the author indicates the appropriation of the property for the 
benefit of the deceased. See Coleb. Da. bh&. pp. 220, 221. 


136. In default of them, the property goes to the king, excepting however 
the property of a Brdkmana.* 


* W. D&. Kra. Sang. pp. 26-28. Coleb. D&. bhé. PP. 220, 221, Coleb. Dig. Vol. IIL. p. 533 
& 536. Macn. H, L. Vol. [, pp. 29, 80, Elb. In. p. 80. 
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Thus Mawv says : ‘‘ The property of a: Bréhmana shall never be taken (as an escheat) by the 


king: this is a fixed law: but the property of the other classes, on failure of all*, the king may 
take.’ 


BoupHa vaNa :—Poison kills but one, a Brahkman’e property (unduly appropriated) kills (also) 
the son and son’s son : therefore,’ the king shall on no account take the property of a Brdhmana.+ 


De vata :—In every case the king may take the property of a subject dying without an heir, 
except the estate of a Bréhkmana ; for the Property of a Bréhmana dying without an heir must be 
given to learned priests.+. 


SanxHa and Likartta:—The property of aparishad (d) descends to Bréhmanas, not to the 
king ; wealth consecrated to the gods, or allotted to priests, must not be seized by the sovereign, nor 
a deposit open or sealed, (m) nor wealth regularly inherited, nor the property of infants or women : 
thus the Veda expresses: ‘‘ ‘The inherited property of a woman must not be seized by the king, nor 
(acquired ) effects of an infant, nor the wealth of & woman received in the six modes of acquisition, 
nor the patrimony of infants.’’+ 


(d)° The term parishad in the above text signifies a. 


(n) Deposits and the rest are terms employed indefinitely: hence the property consecrated to 
the gods, or allotted to priests, must on no account be taken by the king, unless as a fine or the 


like. 


A failure of the descendants from the same patriarch or ancient sage, as well as of Dihaiii, 
must be understood as occurring when there are none inhabiting the same village, else an escheat to 
the king could never happen.t 


137. In respect to the property of a Brdahmana, it must however be under- 
stood that, in default of a duly qualified Brahmana, even a Brahmana of another 
village is the successor (p).§ 


(p) From the expression “even a Brdhmana of another village” it is deduced that— 


138. In default of a virtuous Brahmana of the same village, a like Sidi 
of another village is heir. 


And not a common Brdhmana of the same village so long as a virtuous Brdkmana can be 
found. 


Because, according to the texts: ‘ Brdhmanae as have read the three vedas, as are pure in body 
and mind, as have subdued their passions : thus virtue is not lost,’ &c., and “ wealth is ordained for 


* The term ‘ all’ intends as far as Brdhmanas. Vide Da. bh&. p. 2238. 
That is, on failure of all (heirs) including honest or good Brdhmanas. Vide Coleb. Dig. Vol. IIT. 570. 
+ Coleb. Dig. Vol. III. pp. 587—539. ' ~ Coleb. D&. bh&. p. 221. § W. Da. Sang. p. 28. 
Macn. H. L. Vol. I. pp. 29, 80, ‘ 
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defraying sacrifices; therefore distribute it among good men, not among women, ignorant men, and 
such as neglect their religious duties ;"—a virtuous Brahmana is preferable to an ignorant one. 


139. On failure of a virtuous Brdéhmana, the property of a Brdhmana Vyavasths. 
should be given even to a common Bréhmana* : 
In as much as the property of a Bréhmana must never be taken by the king. Reason. 


140. The common Brdhmana of the same village should however succeed Vyavastha. 
first. In his default, a like Bréhmana of another village.* 


Since an inhabitant of the same village is to be preferred to the inhabitant of a different village.* Reason. 


Legal opinions deliwered in, and admitted by, the several Courts of Judicature, and examined and 
approved of by Sir William Macnaghten. 


Q. On the death of a childless widow, who left apparently no heir, her property was seized by the 
ruling power, and a proclamation was issued for the appearance of her heir and roprescntative within a 
certain period. After the expiration of the period fixed, a gosdim appeared, and presented a petition for the 
property, alleging that the widow was his father’s disciple ; and he also proved, by the testimony of his 
four pupils, that she was his father’s follower: but, according to the established usage of this country, no 
gosdin has ever received any property of his disciple, and it does not appear, that in the instance of any 
disciples of a gosdim dying without an heir, such gosdin received his property under the jurisdiction of 
this court: under these circumstances, is the gosdim, according to law, entitled to succeed as her heir ; 
and can he, as such, claim her property ? 


R. In default of heirs down to the Samdnodakds, or kinsmen allied by the common libation of An éeharyya or spiritual 
water, tho succession devolves on the spiritual teacher (A’chdrjyz). The gosdin is the widow’s Guruputtra, erect et rag 
or the son of her spiritual guide. A Guru is not termed an A’chdrjya. If the widow was not of tho law, but not a bar Tn de - 


Brélmenioal order, her property should escheat to the king, who alone becomes heir. So Manu directs :— re Bidag te Bie pad ond 


“The property of a Brdhmena shall never be taken by the king: this is a fixed law. But the wealth of to the king, except he be of 
the Brahminical order. 


the other classes, on failure of all heirs, the king may take.” Zillah Hooghly, April 83d. 1817. Maen. H. L. 
Vol. II. Ch, I. Sec. VII. case I. (pp. 100, 101.) 


Q. Balarim Sit& Das, (a devotes,) had appropriated a building for religious worship, and had 
established in if an image of the deity. On his death, the plaintiff, who is the widow of the son of 
Pritram, his Purohst, or spiritual preceptor, preferred a claim to the temple in question; a son’s son of the 
founder being then living. Under these circumstances, according to the Hindu law, is the claim of the 
plaintiff in virtue of the rclinquishment or appropriation valid, or is the heir of the founder to be con- 
sidered as owner of the temple ? 


R. The building, with the deity, was relinquished to the Purohit, and not given to him; indeed, 
the founder having relinquished a building in which he- had established an image of the deity, did in 
fact give that building to the deity; hence it belonged to the deity solcly: for the deity existing thercin, 
it was impossible to give it to another. By mere relinquishment, proprietary right cannot be established; 
and, consequently, as the Purohtt himeelf never possessed any proprietary right, none can possibly 
appertain to the widow of his son. The appropriation, which was an auspicious act, is common to the _ 
heirs of the founder, in whom the right of enjoyment is vested. City of Moorshcdabad. Lakkhi 
Thakurani versus Keval Panthi and others. Macn. H. L. Vol. IT. Ch. I. Sec. 7, Case IV. (pp. 102, 108.) 





* See Coleb. Dig. Vol. III. p. 687. 
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OBSEQUIES, &C. OF THE LATE PROPRIETOR 
MUST BE PERFORMED. 


Two motives are indeed declared for the acquisition of wealth: one temporal enjoyment, the 
other the spiritual benefit of alms and so forth. Now, since the acquirer is dead and cannot have 
temporal enjoyment, it is right that the wealth should be applied to his spiritual benefit. Accord- 
ingly Vainasratt says: “Of property which descends by inheritance, half should carefully be set 
apart for the benefit of the deceased owner, to defray the charges of his monthly, six-monthly, and 
annual obsequies.” By saying “lo defray the charges of his monthly, &c. obsequies,” his partici- 
pation, and by directing “‘ Religious purposes,” his spiritual benefit, are stated as reasons. So 


A’PasTAMBA ordains: ‘* Let the pupil or the daughter apply the goods to religious purposes for 
the benefit of the deceased.”* Consequently, 


141. He who takes the estate of the deceased, shall perform his obsequies.t 


I. A brother, a brother's son, a Sapinda, or a pupil, performing rites with a funeral cake for 
the deceased, shall thence obtain increase (of prosperity). VRIHASPATI. 


II. He who takes the estate shall perform the obsequies.f Smriti. 


142. But if one be heir to the estate, and another be qualified to perform 


‘the srddda, (0 ) he must give sufficient property and cause the rites to be celebrated 
by him who is qualified to perform them.t 


TLe word ‘ Srdddha’’ here signifies the obsequies performed after the death of a person.t- 


How can the spiritual preceptor, who takes the estate of a Ashatriya perform his funeral rites, 
since that is forbiddenof the text :—‘* The priest who performs funeral rites for persons of an inferior 
tribe, is degraded to that class in the present world and in the next ?” No; for this text relates to 
brothers unequal in class: and the difficulty is obviated by saying, the spiritual preceptor may accom- 
plish the funeral rites by. the intervention of a qualified person equal in class with the deceased.+ 


* Coleb. D&. bh&. p. 216. 
t Coleb. Dig. Vol. IIT. pp. 545, 546. 


If, in consequence of the heir of a deceased proprietor being in a different country, there be a 
probability of loss of the deceased’s estate, then for his religious merit: and spiritual benefit, any one can, 
with propriety, spend the money left by him, inasmuch as, according to this text of Narapa: “ Whoever 
willingly performs the obsequies of, and religious rites for, a deceased, he also is held to be a substitute for 
the person, on’ whom it was incumbent to perform them.’ This has been fully laid down in the 
Shuddhitatwa. The author of the Ddyabhdga, by saying that the estate of a deceased proprietor should in 


every instance be applied to religious purposes for the benefit of the deceased, has laid down the same 
thing. Ddyatatwa, Sans. p. 68. 
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SUCCESSION OF THE HERMIT AND OTHERS. 
The property of a hermit, an ascetic, and of a professed student, let the spiritual brother, the 
virtuous pupil, and the holy preceptor take,* 
On failure of these, the associate in holiness, or person belonging to the same order, shall inherit. 


Thus Ja“envavatxya says :—'The heirs of a hermit, of an ascetick, and of s professed student, 


are, in their order (m), the preceptor, the virtuous pupil, and the spiritual brother and associate in 
holiness.* 


(m) * Order,” that is, the inverse order.* Therefore,— 
141. The preceptor takes the property of a professed student.* 
142. The virtuous pupil inherits the property of an ascetick.* 


143. The spiritual brother, that is, he who is engaged in the same pilgrimage 
or sojourns in the same hermitage, takes the property of a hermit*. 


144. On failure of these, the associate in holiness or the person belonging 
to the same order itnherits.* 


The professed student is of two descriptions—perpetual or Noishthika, and Upakurbdna or 
temporary.* —— 


145. The preceptor inherits the property left by a perpetual student.* | 


For, abandoning his father and the rest, he makes a vow of residing for life in his preceptor’s 
family.* 


4146. But the property of a temporary student would be inherited by his 
father and other relations.* 


Since he does not enter on any such vow, but merely attends his preceptor for the purpose of 
instruction.* 


Legal opinions delivered in, and admitted by, the Civil Oourts, and selected and approved of by 
Sir William Macnaghten. 


Q. A Boiragt, or religious mendicant, having consecrated an idol, died, leaving considerable pro- 
perty ; subsequently to his death, his brother claims his estate ; and a person who is a stranger to him in 
blood also claims the estate, and adduces sufficient evidence to prove that the mendicant had left the 
order of a house-keeper, had become an ascetic, and had made him (the claimant) his pupil and follower ; 
" on the strength of which he had performed the exequial rites of the deceased. In this case, which of 
these persons is entitled to inherit the property of the defunct ? 


Vyavastha. 
Vyavasth4. 


Vyavastha. 


Vyavastha. 


Authority. 


Vyavastha. 


Authority. 


Vyavastha. 


Authority. 


R. Supposing the mendicant to have actually left the order of a householder, and to have become an : 


ascetic, in this case is follower and pupil is entitled to the inheritance, to the entire exclusion of his 


brother, whose fraternal relation can be held to have effect so long only as the proprietor continued in 


the order of a householder. 


*See W. Da&. Kra. Sang. pp. 28, 29. Coleb. D&. bh&. pp. 223, 224. 
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Authority :— 
VrinaspatTr:—“Decision must not be made solely by having recourse to the letter of written codes, 
since, if no decision were made according to the reason of the law, there might be a failure of justice.’’* 
August Sth, 1817. Maen. H. L. Vol. II. Ch. I. See. VII. case LIT. (pp. 101, 102). 


Q. <A rejigious mendicant died, leaving no heir; but there is a person who calls himself the pupil of 
the same spiritual teacher with the decensed, and alleges that he is therefore entitled to the succession. 
Is such person recognised as a brother by the fraternity of mendicants P 

R. There is no provision in the Ddyabhdga and other works of law that, on the death of a 
religious mendicant, his spiritual teacher’s pupil has the right of succession to his estate, and there is na 
relationship between them; but the person who becomes a follower of the spiritual teacher is universally 
termed a religious brother by the fraternity of devotees. If such person attend the deceased on the point 
of death, and perform his exeguial rites, and if the spiritual teacher himself disclaim all right of suc- 
cession, such religious brother is entitled to the inheritance. This doctrine is justified by universal usage. 
Macn. FI. lu. Vol. I1. Ch. IT. See. 7, p. 101. 


GOBINDA DA‘S versus RA*MSAHAY JAMA‘DAR AND OTHERS, 
- 3rd August 1843. 

The promovent filed his libel, alleging that he was the cheld or disciple and legal representative in 
estate, according to the laws and usages of Hindus, of one M&kan Das, deceased, a Hindu Boiragi or 
religious devotee. 

To this libel an exceptive allegation was filed, dissenting from the promovent’s being allowed to 
proceed further with the cause, for that he was a person having no interest in the subject matter of the 
suit, inasmuch as a cheld of a Hindu Boirdg?t does not, as such, succeed to the property of such a 
Boirag? in the event of intestacy. 

Leith and Fulton in support of the allegation._-For the purposes of this argument, we must assume 
that the deceased was a Boirdgi or religious devotee, and the promovent his eheld or disciple. Such a 
promovent would not succeed in the event of intestacy. Hindus are divided into four classes, of which 
the tiree higher classes (viz. Brdhmana, Kshatriya, and Voisya,) are called twice born classes, and 
the fourth Skhidra. For the members of the twice-born classes there are three religious orders, into which 
they may enter if they wish to partake of the divine essence after death. To the Shidra the privilege of 
entering a religious order 1s denied. The three religious orders into which the twice-born classes may 
enter are those of the Bdnaprastha (or hermit), the Sanydst or Jati (the ascetic), and the Brahmachdré 
(religious student). The whole of the authorities refer to a passage of JA“GNYAVALKYA, where such ix 
laid down to be the law, and clearly shew that the wealth of a Bdnaprastha is inherited by his dharma- 
bhratreka-tirthina (or holy brother of the same hermitage), that of a jatz or yati by his sat-shishya (or 
virtuous approved pupil), and that of a Bramachdri by his A chdérjya (or spiritual guide.) 

Now the term Boirdgi simply means a person who restrains his passions. It is not a name descrip- 
tive of one of the religious orders, of which a man must be a member in order that his goods may be 
inherited by others than his blood relations. Any one may be a Boiragi, be he a Shidra or a member 
of the twice-born classes. The house-holder oirdgi is well known amongst the Hindus, and goods 
are inherited by his blood relations. Brahmachdri is a Botrdgi according to MAnvu. When used ina 
more technical sense, the term Boitrdg? is applicd tothe followers of Rdmdnanda, whereas the yati referred 
to in the above text of Ja‘anyavaLkya is the Tritandi Sanydsis, a sect who follow the doctrines of 
Rdmdnuja, which are different from those of Rdémdnanda. ; 





—_—..—————— ae ee 


* The above opinion is doubtless correct, though the authority cited in support of 1t appears wholly 
irrelevant. ‘The following passage of the Ddyabhdga justifies tne exposition of law as given in reply to 
the question. “The goods of a hermit, of an ascetic, and of a professed student, let the spiritual 
brother, the virtuous pupil, and the holy preceptor take. On failure of these, the associate in holiness, or 
person belonging to the same order, shall inherit.’’—-Ddyabhdga, page 223. 
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But, again, assuming the Boirdgi to be a sufficient description of the yati of Ja anyavauxya, his 
goods are not inherited by his cheld or pupil in that eapacity, but by his sat shishya (or virtuous approved 
pupil.) A person may become the cheld or follower or pupil of a yati of his own accord. After he has 
served the yat: for a year, if the yats thinks him worthy of the honor, he makes him a shishya (an 
approved pupil), and then should he be the sat shktshya or best of the approved pupils, he would inherit. 
On turning to Wilson’s Sanscrit Dictionary we find the word chedd or cheldé to mean a servant. There is 
a period of servitude fora twelve-month necessary before the aspirant pupil can become a shishya or 
partake of its privileges. The pupil in this state of probation is called a cheld, and after a twelve-month 
he may become a shishya if approved of, but not necessarily so; but a cheld as such can never inherit. 
There is no instance in the reports of the Sudder Dewanny Adawlut applicable to this case : the only cases 
there relate to the succession to the Mohantship of the Afathes, of which R4am&nanda was the originator 
and those cases clearly shew that the succession depends on election, and not upon inheritance merely. 


GRANT, J.—We are of opinion that the exceptive allegation must be allowed ; that more must be 
shewn by the promovent on the face of the libel, than is stated, to shew his right to sue. This exceptive 


allegation then must be allowed and with costs,*the other party having liberty to amend. SETON, J. 
concurred. Fulton’s Reports, Vol. I. pp. 217—224. 


‘The following is an extract from a letter upon this subject, which the editor received from Bdbu Prasanno Kumér 


Thdkur, a gentleman of well known learning and repute. ‘‘ The word cheld is applied to a servant or one who serves another, 


and we find that under the authority quoted below one who serves his spiritual guide by word of mouth, with his 
heart, with his personal attendance and his wealth, may, when possessed of these qualities, be a shishya, and no one else. 


Ilence the duty of a servant is a necessary preliminary qualification for becoming a shishya ; during the probationary period above 
alluded to he cannot be called by any other name than that of a cheld or servant. 


The conclusion I come to, therefore, is that a cheld or servant may, if qualified, be admitted a skishya, but the mere denomi- 


nation of chelé does not necessarily imply the meaning of shishya. ‘The Hindu law recognises the right of inheritance of the 


alter, sc d, consequently, no cheld of a deceased ascetic can inherit his property, unless the former can prove himself his 
shishy« too.” 


The following extracts from the first section of the work by Krishndnanda, called Tantraséra, compiled some time about the 
end of the 15th or the beginning of the 16th century, have been furnished to the editor by the same learned gentleman :— 
‘Let me, in the first place, describe the respective qualities which should form the character of a spiritual guide 
and of his religious pupil. With regard to the former, it is wecessary that he be of gentle and mild disposition, and capable of 
controlling hie passions. He is to be descended from a respectable family, modest, neat iu his dress, of pure manners, and 
possessing reputation for good deeds, he must be pious, clever, and a man of good sense. He must be of one of the four orders 
of sects, full of devotion, and well conversant with religious works, and their rites and ceremonies ; capable of inflicting 
punishment as of doing acts of favour: a person possessing these qualities may be properly catled a spiritual guide. 
With regard to the latter, it is necessary that he should be gentle, modest, of a pure character, full of reverence, and 
possessing a good memory. He is to be able, and should be descended from a respectable family. He is to be a man of good 
sense, humble, and able to subdue his passions. These qualities are essentially requisite, and without these no one can be- 
come a religious pupil. A year’s residence and association with eacb other is required to form the connection of the 
spiricual guide and the pupil : it ie also enjoined in Sérasangraha, that a good spiritual guide should put his dependant pupil to 
@ year’s probation. A knowledge of the-mysterious and excellent Shdstras should not be imparted to every one without 
distinction, it should be imparted to a well-behaved pupil after a yeur’s sesidence with him.’’ 
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@ The word Dharma here signifies usage, custom, practice, or rule. 


~ w 


rial, should not be held to supersede the maxims of the law. 


150. The prevention of enforcement of a custom or usage by violence or 
undue means should not, however, be held to be a breach of such usage. 

151. The usage of a country, ‘&c., established by agreement of the people, 
and not repugnant to the Vedas and the codes of law (Siriti), should also be 
respected and observed. 


The usage or practice which has its origin in the general agreement of the people should be 
carefully preserved, as well as that which is established by a king; provided sych usago be not 
opposed to one’s own dharma.—J A°GNYAVALKYA. 


152. Where no express law is found, one should be established on approved 
usage.—See Coleb. Dig. Vol. I. p. 95. 


What has been practised by good and virtuous men of the twice born classes,’ if it be not 
inconsistent with the legal customs of provinces or districts, of classes and families, let the king 
estahlwh. Manu. Ch. VIII. V. 46. 


The use of law is only to prevent multiform practices at the will of the men of the present 
generation. Where many. texts of law are inconsistent, or many interpretations of the same text 
are contradictory, usage alone can be received as a rule (of conduct). But where no (positive) 
ordinance is found, there is nothing inconsistent with any known law, and in that case approved 
usage alone must regulate the proceedings. Still, however, the example of learned and virtuous 
Bréhmanas should be followed.—Coleb. Dig. Vol. I. p. 96. 


153. A family migrating from one to another country is entitled. to the 
benefit of the laws of the former country, provided it have uniformly observed the 
religious ordinances peculiar to such country, otherwise it must be subject to 
the.laws of the latter country. , 


Mah&méy&is claim as heir to her husband to the moiety of an estate, was dismissed, on proof that her 


husband’s brother succeeded to the whole estate (previous to the: grant of the Dewanny) under a custom 


by which it always devolved entire to one heir. But it was'at the same time provided, in conformity with 
a general maxim of the Hindu law, that the plaintiff, as a member of the family, should receive (as she 
appeared to have before done) a maintenance from the estate. Musst. Mahdméy4 Debi vereus Gouri 
Kanta Choudhuri—28rd May 1808. S. D. Rep. Vol. I. p. 236. 
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149. The usage which has not been invariably observed from time immemo- Vyavasthé. 
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II. In the case of Maharaj& Garur N&rfyan Deo of Pachete versus Ananda L&l Singh it being | 
placed beyond all doubt that, by the ancient custom of this family, the reigning R&jé is succeeded by 
his eldest son, and that other sons ag well as the minor branches of the family roceive merely an, 
allowance for their subsistence, and further that the successor to the dj has full power to annul, cancel 
alter, modify, or confirm the arrangements of his predecessor as to him may seem fit, the majority of the 
Court accordingly pronounced a decree in favour of the appellant (plaintiff,) whose claim was to recover 
possession of a pargan& granted by his predecessor. 14th February 1840. 8S. D. Rep. Vol. VI. p. 282. 

III. In the case of Har L4l Singh versus Jarawon Singh it was held that a ghdtwdli mehal in Zillah 
Birbhum, with reference to the usual practice and meaning of the term ghdtwdl, is not divisible, on the 
death of an incumbent among his heirs, but should devolve entire on the eldest son, or the next ghdtwal® 
19th June 1837. S. D. A. R. Vol. VI. p. 169. 

IV. In the case of Thaékur4i Chhattradhari Singh vereus Th&kur&i Tilakdhari Singh the succession 
by primogeniture to an ancestral estate in Chhotdé NAgpore was, agreeably to the family uses? upheld 
against a claim for division thereof under the Hindu law of inheritance. 22nd May 1839. 8S. D.A.R. 
Vol. VI. p. 260. 

V. In the case -of an estate in Mainbhim, it was held that, according to the previous family custom 
succession vested in the eldest son of the deceased R&j& born of any of his wives, in preference to 
the eldest son of his Pat Rani. Raj& Raghu N&th Singh versus R&j& Harihar Singh. .8th June 1843 
S. D..A. R.-Vol. VIT. p. 126. 

VI. The Kunwor or the second son of a Raj&, on the death of his eldest son, A. the Thdkur, made 
over the Pargand of Sonepore to A’s sons. B. the Kwnwor’s younger son sued to participate. Held, that 
the Kunwor’s eldest son, the Thdékur, was entitled, agreeably to the family usage, to succeed to the 
gadi and to the entire estate, and B’s claim was dismissed. L&lah Indran&th SA&hi Deo versus Thakur 
. K&shi N&th Sahi and others. 3rd Feb. 1845. Sudder Dewanny Adawlut Decisions, page 17. 

VII. It is no bar to the division amongst heirs of an estate, the property of a Hindu family, thas it 
previously belonged to another family, in which the custom had obtained that the whole estate should 
pass to the eldest son. Gop&l D&s Sindh M&n Datta Mah&p&tra vereus Narotum Sindh and others. 26th 
March 1845. S. D. A. R. Vol. VII. p. 195. 

VIII. In a suit for succession to a moicty of the estate of the R&ja of Tirhut, the claim was dis- 
missed on the ground that the succession devolved upon the defendant, in virtue of a deed executed in his 
favor by the lato incumbent, such succession being in conformity with the long established usage of the 
family in which the title and estate had uniformly devolved entire. for many generations. Maharaj Kunwor 
Basudev Singh versus Mah&r&jah Roodra Singh Bahadur. 27th Feb. 1846. S. D. A. Vol. VII. BR. p. 228. 

IX. Where, by the custom of a family, childless widows took no part of the inheritance, and an 
tkrarndmah, executed by four brothers, who at the time owned the whole property, declaring the 
practice of the family as stated, was produced in evidence; it was held, that such childless widows were 
excluded from the inheritance. Rasik L4] Bhanja and others verexs Parashmani. 9th June 1847. S. D. 
A. Decisions, p. 205. 

X. The existence of a family usage, by which an estate descends to the eldest son of tho proprietor 
will not preclude an eldest son from being bound personally to his brothers, by admissions formally miade to 
them, acknowledging their right to co-heirship along with himself. R&4j§& Bishwa- Nath Singh versus 
Ramcharan Majumd&r. 16th February 1850, S. D. A. Decis. p. 20. 

But such admissions will not be valid against the eldest son, in favour of an alleged adopted son 
of one of his brothers, so as to bar inquiry on the pleas that there is also a family usage which precludes 


inheritanee by adoption, andthat the adoption, alleged to have been made, was otherwise not correct 
according to law. Tbid. 


* But it seems that although the eldest will ssoeed to othe 1 ghatwalijands to the exclusion of .the others, the latter ; are 
entitled to maintenance if they choose to stay and perform a ghatwal's duty. ° 
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According to the established custom of the religious order of mohantaa or sanydsis, it appeared that, 
out of the chelds or pupils whom the mohanta, in his capacity of Guru or spiritual teacher, instructs in 
the doctrine of the sect, some one is selected by him to succeed at his decease ; and that, after his death, the 
mohantas of other similar institutiors in the vicinage convene an assembly of the order, for performing the 
bhinddrd or funeral obsequies, at which they generally confirm the nomination made by the deceased, 
and install the pupil he selected as his authorised successor. 

XI. On a claim by Tej Gir, a sanyds?, against Ganesh Gir, to the succession of a deceased mohanta, the 
Sudder Court (present Messrs. H. Colebrooke and J. Fombell) referred the case to a panchdet (or religious 
assembly) of the sect, who after reciting that, Ganesh was never elected, and got possession of the math 
or temple (in dispute), stated that, according to the usage of the sect, the proper successor to a mohanta 
was his khds cheld or principal pupil; that at the obsequics of Prem Gir, Tej Gir, his principal pupil, was 
elected his successor; and that (on the death of Tej Gir) Omrao Gir, the principal pupil of Tej Gir, was 
the person now entitled to the office, and has been elected accordingly. The pandits of the Zillah and 
provincial courts certified the legality of this award. The pandits of the Sudder Dewanny Adawlut 
having also been referred to, reported that, “by the law of the Sanydsi sect, a Guru or spiritual teacher 
must be succeeded in his rights or possessions by his cheld or adopted pupil.” In conformity with the 
award of the panchdet and the opinions of the law officers of the respective courts, the Sudder Court passed 
judginent in favor of Omr4o Gir*.—Ganesh Gir versus Omrao Gir. 9th November 1807. 8S. D. A. Rep. 
Vol. I. p. 218. 

XII. In a suit for a mohkanti, on the ground that tho plaintiff was tho successor appointed by the last 
incumbent, and afterwards regularly installed, tHe case was not made out, and the claim was dismissed. But 
the defendant in possession of the endowed lands not having been regularly elected or installed after the 
death of the last mohanta, as required by the usage of the sect, the Court (present Mr. Harington) directed 
that an assembly of, mohantas should be convened to elect and install the defendant, if entitled, or another 
person in whom the title might be vested. Gang&é D&s and others versus Tilak Das. 26th November 
1810. 8. D. A. Rep. Vol. I. p. 809. 

YITT. In the ease of Dhan Sing Gir versus Maya Gir, it being proved that the late mohanta Tula 
Gir appointed the defendant (M4y4 Gir) his principal pupil, and portioned off other pupils, that they might 
not interfere with him ; that he was installed as the successor at the cclebration of the obsequies ; and that 
the plaintiff was present at that time, and did not then set up any pretensions ; the plaintiff's claim was 
dismissed, 15th August 1806. S. D. A. Rep. Vol. I. p. 153. 

Seo also the caso—Ram Ratan Dis versus Banomali D4s. 26th September 1806. S. D. A. Rep. 
Vol. I, p. 170. 

I. In the case of Samran Singh and others, appellants, versus Khedan Singh and Har Lal Singh, the 
respondents pleaded the peculiar usage of their family, which, they averred, was sufficient to regulate 
the mode of succession: and they adduced twa instances, in which the distribution had been made by 
the number of wives without any reference to the number of sons that they had borne respectively. 
The proceedings in this case were delivered to the Pandite for an exposition of the Hindu law, and 
from their written opinion, it appeared that, to legalize any deveation from the strict letter of the law, it 
was necessary that the usage should have been prevalent during a long succession of ancestors in the family, 
when it becomes known by the name of kuldchar. In support of these opinions the following texts of 


* he present decision establishes a precedent where no successor bas been nominatcd; and it may be considered tha 
ascertained rule, in such cases, that “the proper auccessor of a Mohanta is his khds or principal pupil ;” though, from the 
result of enquiries irfstituted in tho case above noticed, the election or installation of the successor by an assembly of 
Mohantas at the obsequies of the decoased Mohanta, sppeara te be in all cases indispensable and conclusive, 
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VarnasPpati and Ka ‘rya “yawa were cited :— Where there are an equal number of sons borne of two or more 
different wives, equal in degree, the distribution is to be regulated according to the mothers; but where 
the number of the sons (by different wives) is uncqual, the distribution is to be regulated by the 
number of sons.”” “ Where a usage is hereditarily and scrupulously adhered to, it acquires the appella- 
tion of duty; and must be adhered to.”” On receiving the above exposition of the law, the first arid 
second Judges of the Sudder Dewanny Adawlut, who tried the appeal, being clearly of opinion that the 
plaintiffs had not proved such a usage as is required to justify a deviation from the Hindu law of inheri- 
tance, awarded them a two anna share of the Zemindaree (in conformity with the Hindu law). 27th June 
1814. 8S. D. A. Rep. Vol. IT. pp. 116, 117. 


II. In the case of B&abu Grivar Dh&ri Singh versus Kolaihal Singh and others, it appearing on evidence 
that the estate of the deceased had not invariably devolved entire on the chief heir, but had been taken 
by the most competent, and had been occasionally held by several heirs conjointly, the Sudder Court 
considered the plaintiff’s claim under the custom of the family not established, and ordered the estate to 
be divisible among the heirs according to the Hindu law of inheritance, and decreed partition of the 
estate among the heirs in opposition to the claim of one heir to hold the same as an individual estate. 
19th January 1825. S. D. A. Rep. Vol. IV. p. 9. 


This decision was in appeal confirmed by the Judicial Committee of the Privy Council on the Sth 
December 1810. See Moore’s Indian Appcals, Vol. IT. p. 3-£4. ; 

TIT. In the suit instituted by the Jubard) against the son of the late #ajdé of Tiprah, for succession 
to the Tiprah Zemindaree, the Court (present J. H. Harington and J. Fombell) observed that by the 
usage of the family, the person appointed Jubarda) by the Ztajd for the time being, if alive at the time of 
the Raja’s deinise, uppeared to have regularly succeeded, unless prevented by force or other unduc means. 
To determine the Hindu law, with reference to such custom, the Court, after delivering the genealogical 
tables into the hands of their pandits, proposed to them the following questions : 

lsé. What is implied by the word Jubard; ? And to whom does the Shdstra apply that term P 


vd, If it be the custom of a TIindu family, possessing a rd/ and Zemindaree, that the Ldjd, on 
succceding to the 7dé7, appoint one of his relatives to be Jubardj: and that, on the demise of the dja, 
the person so appointed Jubard7, succeed to the rdj and Zemindaree, is such a family custom repug- 
nant, or not, to the Hindu law of Bengal ? 

3rd. If in a family, in which the custom above mentioned has existed for gencrations, Rdjd Rajdhar 
Ma&nik on his accession to the rdj appointed Durg& Mani (the respondent), great-grandson of Dharma 
Manik to be Jubardj; and afterwards appointed his own son Ramgangé Deo (the appellant) to be 
Bara Thdkur; under such circumstances, according to the law, as well as the custom of the family, 
whether had Durg& Mani the right to the rd7 und Zemindaree, as Jubaraj, onthe demise of RAjdhar 
M&nik, or Ramgang& Deo, as son and heir of the last Raja ? 


The answers delivered by the pandits were as follows. Ist. The term Jubardj implies young Raja. 
The son of a Ztajé may be constituted Jubardj, on performance of certain ccremonies prescribed by the 
Shdstra, and the term be applied to him in its literal meaning. A idja’s brother, or other relative, may 
also be constituted Jubardj, with the ccremonies above alluded to; and the term, as applicd to the latter, 
is in a sense which usage has given it. 2nd. If a Adjd, on his succession to the 2a) of his fainily, constitute 
one of his near relations Jubard), such person, as Jubard7, succeeds to the Rdjdé at hisdemise. The custom 
is legal, in families where it has subsisted for generations, according to the authorities of theMindu law 
current in Bengal. 8rd. On the demise of the dja, anear relation succceds, as Jubardj, even though there * 
be a son of the deceased. The custom, specified above, having existed in the family of the parties for 
many generations, Durg& Mani, on the death of R&j& R&jdhar Manik, was cntitled to succeed as 
Jubardj; and R&amgangé Deo, asthe son, had no title to the succession. 
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On consideration of the above answers of their pandits, the Court held that, according to the family 
eustom, sanctioned by the Hindu law, the respondent was the rightful successor, as Jubardj, to the late 
Réj&; but as, according to established usage, and under the provisions of section 2, Reg. X. 1800, the 
Zemindaree is not liable to division, the Court at the same time provided in the judgment that respondent 
should hold the Zemindaree, subject to the usual charge for maintenance of members of the family and 
other established disbursements.* R&m Ganga Deo, appellant, versus Durgs Mani Jubar&j, respondent 
294th March 1809. 8. D. A. Rep. Vol. I. p. 270. 

See also the following cases :— ' . 

Arjun M&nik Th&kur and others versus Rém Gangé Deo. 24th March 1820. 8. D. A. Rep. Vol. II. 
p. 189. 

Rani Sumitr& versus Rim Gang MAnik. 26th July 1820. 8. D. A. Rep. Vol. IIT. p. 40. 

This custoin, by which the succession to landed estates invariably devolves on a singte heir, without 
division, has been recognized and declared legal by Reg. X. of 1800. A formal cnactment was not: per- 
haps necessary as far as the Hindu law is concerned, that law itself providing for exceptions to its general 
rules, by declaring that particular customs shall supersede general laws. “A decision must not be made 
solely by having recourse to the letter of written codes, since, if no decision were made according to the 
roason of the lawt, there might be a failure of justice.” Vrihaspati. 

IV. Acclaim to an estate on the plea of family usage, whereby a brother succeeds a brother to the 
prejudice of surviving sons, disallowed, on proof that such was not the family usage, but only in one 
instance the brother had seized on and maintained his title by violence. Pratap Deb versus Sarbba Deb 
Réykat. 19th January 1818. S. D. A. Rep. Vol. IL. p. 249. 

I. The Bengal law of inheritance was held to be applicable where a family had migrated from Mithila 
and resided for generations in Bengal, and had not uniformly observed the religious ordinances of Mithila, 
and the contested lands were situated in Bengal. WRéjchandra Narayan Choudhuri versus Goculchandra 
Guha. 22nd June 1801. S. D. A. Rep. Vol. I. p. 43. 

II. But claimants to an inheritance, who had migrated from Mithil4 and had continually practised the 
usages of Mithilé in every respect, were, on reference to the decision in the above case, held to be entitled 
to th.» benefit of the laws of MithilA. Ganga Datt Jha versus Sringrayan Ray and another. 24th 
April 1812. S.D.A. Rep. Vol. IT. p. 11. 

III. The same point was decided by the Judicial Committeo of the Privy Council in the case of 
Ratchepati Datta Jh& and others versus Rajendra Narayan and another. 12th February 1889. 2 Moore 
Ind. App. p. 182. 

IV. Where a family of Bengali Shidra Sudgops had migrated to Mithild at » remote period,.and it 
was proved by the evidonce that they had adopted the laws and customs of Mithila, the Mithila law of 
inheritance was held to be applicable. Rani Padm4vati versus Babu Dular Singh and others. 80th June 
1847. MS. Notes of P. C. Cases—See Morley’s Digest, Vol. I. p. 332. 

Vv. A family of Sudgop Brahmans, who had, many years previously to the institution of the original 
suit, migrated to Midnapore, were, upon proof that they retained their laws and religious observances, held 
to be entitled to the benefit of the Bengal laws of inheritance. Rani Srimati Debi vereve Rani Kunda 
Lat& and others. Dec. 1847. Notes of P. C. Cases—See Morley’s Digest, Vol. I. p. 382. 


* The principle of this decision corroaponds with the rule prescribed in section 2, Reg. X. 1800, that regulation 11 


ha shall not be considered to supersede or affect any established usage, which may have obtained in the Jangle Mahals of 


idnapore, or other districta, by which tho succession to landed estates, the proprietor of which may dic intestate, has hitherto 
been considered to devolve to a single heir, to the exclusion of the other heirs of the deceased. 


of a Jubardj, an a virtual devise of the succession, the decree in this case may also be considered within the spirit of Section 


6, regulation XI. 1793, which allows any actual proprietor of land to bequeath or transfer his or her entire landed estates 


to one or more persons, in exclusion of ull others, by: will, or other writing, or verbally ; provided that the bequest or transfer 


ah 6 ore to the regulations of the British Government, nor contrary to the Hindu or Mahomedan law. 8. D. A. 
p. Vol. I. p, 278. 


+ Or according to immemorial usage ; for the word “ Jukté” admits both senses. See Colebrooke’s Digest, Vol. II. p. 128. 
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SECTION VI. 
ON MAINTENANCE 


Although the law, as current in Bengal, ordains that that relative, who, by presentation of 
oblations confers the greatest benefit on the deccased proprietor, is entitled to inherit his estate, 
yet so anxiously careful has the law been that there shall exist no ultimate distress in the dependant 
members of his family, while means exist to prevent it, that is, it declares such persons to be entitled 
to maintenance out of his estate.* 


Persons entitled ta,maintenance are of two classes :—I. those whom the deceased proprictor 
was bound to support, (and who with a few exceptions are included in the series of heirs). LI. 
those who would have succeeded together with the inhcritor, had they been free from that. fault 
or defect for which one is excluded from inheritance, or had they not been barred by custom. 


The claims of the first class of dependant members of the family of the deceased proprietor 
are grounded on the humane provisions of the law promulgated by MANU and some others. hus:— 


« MANU declared that a mother and father, in their old age, a virtuous wife, and an infant son 
must be maintained even by the commission of a hundred offences.” 


“Phe support of persons who should be maintained is the approved means of attaining 
heaven, but hell is the man’s portion if they sufferf.” MANu. 


« He who bestows gifts (on strangers with a view to worldly fame,) while he suffers his family to 
live in distress, though he has power to support them, touches bis lips with honey, but swallows 


poison : such virtue is counterfeit.” MANU. 


»inintenanies by aman of his dependants is with the Hindus a primary duty. They hold, that he must be just before 
he is generous, his charity beginning at home ; and that even sacrifice is mockery, if to the injury of those whom ho is bound 
to maintain. Nor of his duty in this respect are his children the objects, co-extensive as it is with his family, whatever be 
its number, as consisting of other relations and connexions, including (it may be) illegitimate offspring. It extends (according 
to MANU and JaA“@NYAVALKYA) to the outcast, if not to the adulterous wife, not to mention such as are excluded from the 
inheritance, whether through their fault or their misfortune ; all being entitled to be maintained with food and raiment. 
A benevolent injunction, existing at no time ever to the same extent under our own law ; which professes little of the kind, 
since the time that it has been competent with us for a man to dispose by will of the whole of his property, real and personal, 
without regard to the natural claims of wife and issue, to say nothing of more distant ties ; a latitude, not approved by the 
author of the Commentaries, (Blackstone) who, in noticing the power of the parent so to disinherit his children, thought it 
had not been amiss, if he had been bound to leave them at least a necessary subsistence ; or, as the same sentiment has been 
expressed, in their peculiar manner, by the highest Hindu authorities, “ who leaves his family naked and unfed, may taste 
honey at first, but shall afterwards find it poison.” 

+ This text is not to be found in the printed copy of. MaNnv’s Institutes: it is however cited hore on the authority of 


JiMUTAVA HANA and SRI’KRIBHNA TARKA‘LANKA BA, which is much respected. 
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“ Even what he does for the sake of his future spiritual body, to the injury of those whom he 
is bound to maintain, shall bring him ultimate misery, both in this life and in the next.” Manu. 


“A man may give what remains after food and raiment for his family; the giver of more 


who leaves his family naked and unfed may taste honey first, but shall afterwards find it poison”. 
VRIHASPATI. 


“The maintenance of the family is an indispensable obligation.” Da. bh4. p. 29. 


From these it follows that the support of the family was an indispensable obligation on the 
late proprietor and is just such on lis heir and suceessor, since he (vr she) gets the estate not for 
his (or her) own benefit but for the spiritual benefit of the late proprietor*®, and the act by whiel: 
the greatest benefit can be eonferred on the deceased is the support of his family, without which 
even sacrifice (performed for him) is a mockery, and he is doomed to hell. 


Further,—-* the wealth of the deceased proprietor should be apphed to his spiritual benefit.” ~- 
From such declaration of JIMUTAVAHAN Af it is clear that the heir who takes his estate takes i 
~ubject to the maintenance of his family and performance of other acts beneficial to fis soul; and 
that if he neglect to do so, he frustrates the intention of the law. Now it is the provinee of the 
culing power to comnpel the inheritor, if ueglectful of his duties, to alhere to the law in its 
substance. 


The dependant members, above alluded to, are the father and mother where they cannot take 
as heirs, stepmother, erandmother, son's widow, the daughter and sister, uot otherwise provided 
ror, and others?. 


154. These have claims to be maintained out of the late proprietor’s estate. = Vyavasth4. 


155 The uumarried sister and daughter have moreover claims to reccive from Vyavasth, 
the deceased’s estate the expences of their marriage. 


Vide — 
* Coleb. Dé. bhé pp. 170, 174, 216, 219. Elb. In. p. 74, 
+ Coleb. Dé. bhé. pp. 221, 222, 
t Coleb, Dig. Vol. II, pp. 459—462, V.D. pp. 108—107. 
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156. The wife or any dependant member, if be expelled without a just Vyavastha. 
cause, must get maintenance from the master of the family during his life, and 
out of his estate since his death. 


157. Separate maintenance should be allowed to those who for a just cause Vyavastha. 
could not live in, and mess together with, the family. 


158. The amout of maintenance should be fixed with reference to the Vyavasthi. 
proprietor’s estate. 


159. If means allow, not only food and raiment should be supplied, but also Vy#vastha. 
an amount should be assigned for necessary and religious expences. 


160. Should a woman without unchaste purposes quit the family house and YY*vasth4. 
live with her parents or own relations, yet still she is entitled to maintenance. 


161. The widow however is not entitled to maintenance by residing elsewhere Vyavastha. 
without a cause, if she was directed by her husband to be maintained in the 


family house. 


162. An unchaste woman forfeits her right to maintenancc*. | Vyavastha. 


The other class of the dependant memberstof the family are:—impotent persons, persous 
horn blind or deaf, mad men, idiots, the dumb, those who have not some one organ or have lost 


* The son is entitled to take the share of his father, and his mother must be maintained out of his allotment. Brethren 
are not bonnd to maintain the unchaste widow of their childless brother; nor has any authurity been found for imposing it 
as a civil obligation on the son to maintain his mother, if she be an adultress. Colebrooke’s remark. Seo Strange’s Hindu 
Law Vol. II. pp. 381, 382. 

As chastity is a condition of a woman’s inheriting on failure of male issue, so it would seem that for want of it she for- 
feits her right to maintenance. Strange’s Hindu Law. Vol. If. p. 132. 


+ Tho claim of another class of dependants remains to bo noticed, namely, that numerous one, excluded, some by 
their destiny, others by various disabilities, from inheritance, but all, by the humane provision of the law, entitled, ont of it, 
to an abundant maintenance ;— all, unless the outcast and his issue subsequently born, are to be excepted. According to 
MANU, the substituted heir is to provide it for life, without stint, to the best of his power, subject to penalties and con- 
xequences, that have been already stated. With regard to the outcast and his issue, authorities differ ;—upon which it is 
observable, however, that he is not excepted by MANu, and that he is admitted by Ja GNyavaLkya. It is truc, the measure 
in restricted to “ food and raiment ;” to which, if the outcast be adinissible, it would seom difficult to exclude the adulter- 
ous widow. Of persons disqualitied to inherit, their childless wives, continuing chaste, are moreover to be provided for, as 
are also the maintenance and nuptials of their unmarried daughters. Strange’s Hindu Law, Vol. I. pp. 234, 235. 
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the use dherdof those afflicted with elephantiasis, or incurable or obstinate and agonizing disease, 


professed enemies to their fathers, — or impostors, and the like+, as well as those who are 
disinherited by custom, &c. 


163. ‘These are entitled to maintenance out of the late proprietor’s estate. 


1. Manu, after premising impotent persons and the rest, says:—*“ But it is just that the heir 
who knows his duty should give all of them food and raiment for life, without stint, according to 
the best of his power: he who gives them nothing sinks assuredly (to a region of punishment).” 

The construction of the above text is this: it is just to give all of them, namely, impotent 
persons and the rest, food and rainient for life. Coleb. Dig. Vol. TIT. p 320. 


164. From the construction of the above text it must be inferred, that he 
who does not willingly give (food and raiment) shall be compelled to give it. Ibid. 


JA“ENYAVALKYA :—“.An outcast and his son, an impotent person, one’ lame,a madman, an 
idiot, one born blind, a person ‘afflicted with.an incurable disease, must be maintained without 
any allotment of shares.” 


The outcast and his issue subsoquently born are not excepted by MANU and J a’ GNYAVALAKY A, 
but by (some) other sages, and JI“MU TAVA’HANA and the rest. Thus:— 


BoupHA‘VANA :—* Let the inheritor supply with food and apparel those who are incapable ot 


transacting business, as well as the blind, idiots, impotent persons, those afflicted with ‘(incurable) 
disease, and calamity, and others who are De to the performance of (religious), duties, 
excepting however the outcast and his issue.” 


DEVALA :—‘ Food and raiment sh@mld be given to them excepting the outcast. But the SONS 
of such persons, being free from similar defects, shall oktain their father's share of the inheritance.” 


JIMUVAVAHANA:—“ Although they be excluded from participation, they ought to be main- 
tained, excepting however the outcast and his son. That is taught by Devata.” See Coleb. Dé. 
bha. p. 103. 


4 ° e ° ; . 
SRIKRISHNA TARKA‘LANKA RA :—‘ The maintenance is directed for all, evcept the: outcast.’ 


By the term outcast, his son must also be understood, for he becomes so“in consequence ot 
having been begotten by an outcast. “Ddyakramasangraha, p. 67. 


RAGUNANDANA and JGANNA‘THA are of the same opinion. 


165. Their daughters must be maintained until provided with husbands. 
Ja°GNYAVALKYA. 


Cc. 4 


Vyavastha. 


Authority, 


Vyavastha. 
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166. Their childless wives who preserve chastity, must be supplied with food 


and apparel; but disloyal and traitorous wives shall be banished from the habita- 
tion. JA“GNYAVALKYA. 


Since it is directed that daughters must be supported so long as they be not disposed of in 
marriage, it appears that the expence of nuptials must be defrayed, and that if no share be received 
by a son ; but if the son do take a share, his sister must be supported, and her nuptials defrayed 
by him sia as (is done in common cases) by a son whose father is dead, He alone must 
likewise support his own father (who is disqualified), 


The legislatpr mentions “ childless wives,” alluding to the married wives of the eunuchs and 
the rest. So the Ratudhura. Twice married women, and other adultcrous wives, however they 
hecome so, shal] not be supported. 


“Traitorous wives '—This term, according to the Ratndkara, positively denotes treason, such 
as the attempt to administer poison or the like, not merely a contentious spirit, consequently the 
same married wife who ought to be banished from the habitation by her husband, shall in like 
manner be expelled by his brothers and the rest. Dig. Vol. IIL p. 324 


GO 
Q. There were two brothers, the elder of whom had a son, who died during his father’s lifetime, 


leaving a widew and two daughters. In this case, on the death of the elder brother, is his son’s widow, 
or his brother’s sons, his brother being dead, entitled to inherit from him? If the former, as on her 
demise there were two sons and two daughters of a daughter, and a son of another daughter living, which 
of these survivors are entitled to the property which devolved on the widow by night of inheritance ? 


R. The elder brother having died leaving no heir down to the brother, his brother’s sons are equally 
entitled to the succession, but not his son’s widow, as tlie son died defore him. 


Authorities :—Visunv. See V. D. p. 29. 


The brothers’ sons having succeeded to their uncle, will provide his son’s widow with the proper 
maintenance. Zillah Hooghly, May 22nd, 1821. Mac. H. L. Vol. IJ. Chap. I. Sec. VIII. Case 2. 
(p. 105.) : 


Q. B, son of A, having dicd during the lifetime of his father, will his widow take any share in 
his property, or in that of C and D, his full brothers, who died after their father ? 


R. If A had three sons, B, C, and D, of whom B died without issue, leaving a widow, and if after 
this A died, leaving heirs, his two remaining sons him surviving, the right of B to the property left by 
A is barred by reason of his having died during his father’s lifetime. His widow therefore is not enti- 
tlod to any share jn the property of her deceased husband’s father. She is entitled to receive maintenance, 
therefore, and to take by inheritance, during her life, any property of which her husband had possession 
during his life. Maen. H. L. Vol. If. Chap. L. Sec. VITI. Case 4. (p. 106.) 


Q. A person turned his wife out of his house, whereupon she went and lived in the family of her 


own brother, and now claims her maintenance from her husband. In this case, can she, according to law, 
sue for the means of support ? 
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R. The wife, having been expelled by her husband from his house, and living with her brother’s 
fumily, is entitled to obtain maintenance from her husband, provided the husband was not justified in 
expelling her by the circumstances of the case. This is the received opinion*®, Raimpriya versus Bhrigu- 
ram. Dacca Court of Appeal, September 9th, 1815. Maen. H. L. Vol. II. Cha. 11. case I. (p. 109). 


Q. If a man expel his wife from his house. or if she wilfully elope from her husband, and live in 
the family of her mother; in cither case, is sho competent to sue for her maintenance ? 

R. If the husband turned the wife out of his house, and she live with her mother; in such ease, 
she is entitled to maintenance. Butif she without her husband’s sanction leave lim, and live with her 
mother, she has no right to maintenance. Zillah Chittagong, January L4th, 1820. Mac. H. L. Vol. TH. 
Ch. IT. Case. L1. (p. 109.) 


Q. here were four brothers, one of whom diced leaving a widow, who, having assigned over to thein 
her husband’s property, movable and immovable, by gift, obtained an avreement from the denees that 
they would provide her with food and raiment. | Subsequeatly she became pregnant, the fruit of an adul- 
terous intercourse; on which she was expelled from the family house, and the donees now refuse to 


support her, In this ease, has the widow a legal clann to her maintenance from the donees ? 


R.A virtnous widow of a person who Ivaves no inale heir down to the great grandson, suceceds her 
nusband ; and ifshe violate his bed, she becomes degraded : consequently the widow described has no right 
to her husband’s heritage, and cannot claim her maintenance, even though she obtained an agreement for 
her subsistenee previously tu her offence ¢ 

Authorities: — 

Text of Vra‘sa:--See V. D. p. 385. Text of Ka tya’yaya :—See V. D. p. 55. Text of Na Rapa :-— 
See V. D. p. 10%. 

City Dacca, 21st January, 1823. Mae. If. GL. Vol. If. Cha, Uf. Case 5, (pp. 112, 113.) 


Q. An individual, by trade a blacksmith, had three sous, whom he brought up and supported until 
they attained the age of majority, when they separated themselves from cach other, and took possession 
of their father’s estate: the father is now old and decrepit, and the sons do not provide him with food and 
raiment. In this case, is the father entitled to maintenance from his sons or otherwise ? 


R. The sons are bound to support their aged parentst. This is consonant to the doctrines laid down 
in the Vivddabhangdrnava and other works. 

Authorities :-— 

The following passage is cited in the Vivddabhangirnava, “ Manu declared, that a mother and father 
in their old age, a virtuons wife, and an infant son, must be maintained, even though doing a hundred 
times that which ought not to be done. Zillah Nuddea. Mac. H. L. Vol. WL. Ch. IL. Case VI. (pp. 
113, 114.) 


* If the wife have been turned away on account of unchastity, or a ximilar offence, she has no right to be maintained. 

+ Tho sons have no property, and cannot seek independency while their father exists, as MANU says: ‘Three persons, » 
wile, a ven, and a slave, are declared by law to have in general no wealth exclusively their own: the wealth which they may 
earn is regularly aquired for the mau to whom they belong.” Under these circumstances, the father is not only entitled to 


ebtain maintenance from his sons, although the property be acquired by the suns, but he may take a share of it, whether the 


acguisition was mado with or without the personal labour or pecuniary aid of the father. 


~ D 4, 


A husband expelling his 
wife without sufficient cause 
is bound to maintain her, 


Hy voluntary desertion of 
her husband, the wife loses 
her right to maintenance. 


An unehaste widow is not 
entitled to maintenance from 
her hushand’s brothers, even 
though she may have resign. 
edoher right to his property 
in their favour, in considera. 
tion of sueh midntenauee, 


Sons are bond to 
tain their parents. 
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Q. There were six brothers, four of whom were by the same mother. They. hived together with 
their father as a joint family, and one of the four uterine brothers (the seéond) died before his fathers. 
leaving a widow nine years old. Of the three surviving brothers of the whole blood,. the eldest acquired 


somé property movable and immovable, with his separate funds and exclusive labour. The widow af — 


the second brother’ now claims one fourth of her late husband’s eldest brother’s acquisitions, and the share 
of his ancestral property. In this caso, is 8 wach widow entitled to a share i in oe property claimed ? — 


- Rs: Under the circumstances stated, the widow has no right:to claim any sltare of her husband’s 
ancestesl property, or of his brother’s acquisitioné, but she must be maintained by the heirs and represen- 
tatives of her father-in-law. This opinion is conformable to the Ddyabhdga. Calcutta Court of Appeal, 
December 4th, 1821. Macn. H. L. Vol. II. Cha. II. Case VIII. (pp. 116, 117). 


Q. <A person died, leaving two sons by one wife (who died before him), and a widow and her two 
daughters, and subsequently to his death one of the sons died. There are now surviving a son of his 
first wife, and a widow‘and her two daughters; and, supposing the widow to have received no portion of 


the property from her step-son,—in this case, is she entitled to any share of tho estate; and.if so, what is 
the extent of her right ? 


R. The widow is only entitled to a proper maintenance from her step-son ; and if her two daughters 
have not been disposed of in marriage, they will also have some share of their father’s wealth to defray 
their nuptial expenses. Should they, after marriage, be in want of maintenance, in consequence’ of their 
husband’s inability to support them, they must be provided with food and raiment by their half brother. 
This is conformable to the Ddyabhdga and other authorities. Zillah 24 Pergunnahs, January 24th, 
1818. Macn. H. L. Vol. II. Ch. TI. Case X. (pp. 117, 118). 


Q. <A widow instituted a suit against her father-in-law and her husband’s younger brother, setting 
forth, that her said father-in-law had sotme acquired ancestral landed property, and that he had two sons, 
the elder being her deceased husband and the younger her deceased husband’s full brother; that her 
huéhand died before his father and brother, leaving her and her two daughters, one of whom is since dead 
bit is survived by three minor sons, and that she claims only sixty rupees per annum due on account of 
her proper maintenance, at the rate of five rupees per mensem. In this case, is the widow, whose husband 
died before his father and brother, competent to bring an action against her father-in-law and brother-in- 
law for her maintenance ? Supposing the plaintiff's husband to have been separated from his father and 
brother during his lifetime, in this case is the widow competent to claim her maintenance. from the 
individuals abovementioned ? 

R. A son dying before his father, his widow, living. virtuously and obediently to her husband's 
family, is entitled to obtain maintenance from her father-in-law or other successor to his property; but 
if her husband have received his share from his father,.and been separated from him,-she cannot in that 
case claim maintenance as against him or his heir. This opinion is consonant to the Vivdddrnavasetu and 
other authorities. Zilla Beerbhoom, August 14th, 1823. Kamalmani Dasi versus Bodhnér&yan Majum- 
d&r and another. Maon. H. L. Vol. II. Ch. II. Case XI. (pp. 118, 119). 


A widow whose husband 
died before his father has a 
legal claim to maintenance 
only. 


A son, on succeeding to 
his father’s estate, must 
maintain his step-mother and 
her daughters. 


The widow of a separated 
brother is not entitled to 
maintenance faom her late 
husband's family. 


Q. Does the right of succession which an insane person would have had to his father, provided he | 
had been of sound mind, devolve on his mother or on his wife P And supposing such insane ane to . 


have had a son, born subsequently to the death of his (theingane's) father, which son is since dead; 
this case, wae the grandson entitled to inherit immedidtely from his grandfather by reason of his father’s 8 
insanity ; and if so; on hie death; has bis mother any titte to suceced him ? 
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R. The insane person’s wife has no title to inherit from her father-in-law. The widow of the 
original proprietor excludes her daughter-in-law ; but the insane person and his wife must be provided by 
her with the necessaries of life out of the estate. If, however, after the death of the grandfather, a son 
ef the insane person have been born, and subsequently die, the original proprietor’s daughter-in-law will, 
vs mother of the child, take the heritage in succession to her child, and supply food and raiment to her 
mother-in-law and husband. This doctrine is contained in the Ddyabhdga and other authorities. Zillah 
24 Pergunnahs, 12th July, 1812. Um& Debf, vereuwe Rammani Debi. Maen. H. L. Vol. 11. Cha. 1V. 
Case II. p. 130. | 

Q. A person dicd, leaving a son and adaughter by different wives. The son is insane and dumb, 
and there is no hope of his recovery. In this case, is the daughter alone entitled to succeed to her father’s 
property, or docs it devolve on his maternal grandfather, subject to the condition of his maintaining the 
son ? 

R. Under the circumstances stated, in default of his widow, the daughter of the deceased is alone 
entitled to the succession, to the exclusion of the son. The son’s maternal grandfather has no legal claim 
to any share of the property subject to the condition stated, but the son must be supplied with the 
necessaries of life by his half sister. 

Authorities : — 

Manvu:—* Impotent persons and outcasts, persons born blind and deaf, madmen, idcots, the dumb, 
and those who have lost a sense or a limb, are excluded from a share of the heritage.” 

DrvaLa:—‘On the death of a father or other owner of property, neither an impotent man, nor 
person afflicted with clephantiasis, nor a madman, nor an ideot, nor one born blind, nor one degraded for 
sin, nor the issue of a degraded man, hor a hypocrite or impostor, shall take any share of his heritage. 
For such men, except those degraded, let food and clothes be provided.” 


Zillah Burdwan, July 25th, 1822. Macn. H. L. Vol. LI. Ch. I. Sec. IIT. Case ILL. p. 42. 


I. Claim by Padumani Choudhurani for a moiety of an ancestral estate, as heir to her deceased 
husband and his brothors, was dismissed, because it appeared that her husband died before his father and 
brothers. She was declared entitled to maintenance only, Musst. Wemlat& Choudhur&ni versus Musst. 
Padumani Choudhuréni. 14th February 1825 8. D. A. Rep. Vol. 1V. page 19. 


IT. Shambhu Chandra Ghose having died without issue, leaving his step-mother Joymani and grand- 
other Karunamoyi, held that not Joymani but Karunamoyi was the heiress of Shambhu Chandra; that 
the latter inherit Shambhu Chandra’s share, but the former has a right to maintenance out of it, and may 
follow it for the purpose of obtaining her right into the hands of Karundmoyi, and may now, if ie 
has just cause, require security as to her rights. Con. H. L. p. 68. 


III. In the case of Sib Chandra Bose against Guru Pars&d Bose and others, the Court took, in my 
opinion, a correct view of the right which a widow, entitled to maintenance, had to security for the duc 
receipt of it. This was a bill for partition, Shashimukhi, who was one of the three widows of Madan Mohan 


Bose and mother of onc of his six sons, had died; another widow, Anandamoyi D&si who was mother of 


the other five sons, was living. The third widow, Madhabi D&si, who had been childless, was also living. 
On the 7th of August, 1813, a partition was decreed and the son of Shashimukhi was declared entitled 
(his mother being dead) to ono sixth part of Madan Mohan’s estate. The other five parts were to be 
divided into six, of which Anandamoyi was declared entitled to one, and her five sons to one each ;—but 
it was ordercd that before any partition be made, the Master do enquire and report what would be a requi- 
site sum for the purpose of securing to Madhabi (the childless widow) a suitable maintenance, and it 
was ordered that in tho first instance such sum be set apart for the purpose. 


From these decisions, it clearly appears that the widow entitled to maintenance, is not to be left at 
the mercy of him whose duty it is to maiu‘ain her, but that she may compel him to do her justice, and 
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although the obligation imposed upon him be indefinite, that a court of equity will define it, by adverting 
to circumstances, and aid her in the enforcement of such advantages, as the possessor of her husband’s 
wealth is bound in conscience to confer. Con. H. L. pp. 62, 68. 


That M&dhab{j D&si had a right to be maintained out of her husband’s wealth is certain ; and when 
that wealth was to be divided, among so many, the justice of providing a fund for her support, cannot be 
questioned ; for no one of the partitioners being bound to supply her with the necessaries of life, it was just 
to secure her against want by ajoint contribution. Con. H. L. pp. 68, 69 


IV. On partition of the property of a deceased Hindu amongst his sons, it was held that, after the 
partition, they were each liable for a share of tlie maintenance of their father’s widow. Kamalmani Dasi 
versue Ram& N&th Bas&k. 8S. C. 30th March 18438. Fulton. Vlo. I. p. 189. Morley’s Digest. 
Vol. 1. pp. 440, 41. 


A Hindu leaves all his prroperty to his sons by will, and a partition is effected amongst them 
according to the terms of his will. The court will grant maintenance to his widow after the partition, 
and direct cach of the sharers to contribute.— Ibid. 


The nght of the widow, under such circumstances, docs not extend beyond maintenance, and she has 
no right to a share of the property in licu of maintenance on partition.—Ibid. 


A-Hindu widow will not be entitled to arrears of maintenance if she has been guilt of delay in 
the prosecution of her suit, and her maintenance will be calculated from the date of the decree.—Jbid. 


Litigation having taken place between parties in which the contest was whether the plaitiff (a 
Hindu widow) was entitled to a share of the estate of her deceased husband, but in which it did not appear 
that the question as to maitenance was directly raised; it was held that such procecdings did not act as a 
bar to her right of maintenance.— Zoid. 

In the construction of a Hindu’s will his widow’s right to maintenance will never be barred by 
LApication.—l bed. 

TIindu females cannot be deprived of their right to maintenance by a will, which does not expressly 


exclude them though ¢he whole estate be left to others. Wt&ni Hara Sundari versus Kunwor Krshna 
Nath. 8. C. 1st March 18-41, Fulton Vol. I. p. 396. 


V. A Hindu widow has no claim upon her step-grandson, or her stepson’s widow, for maintenance, 
while she has a stepson living, who alone is bound to maintain her, even though the others are in joint 
possession with him of her late husband’s estate. Krishnfananda Choudhuri cersus Musst. Rukkini Debi. 
15th February 1821. 8. D. A. Rep. Vol. ITT. p. 70. 


J. Shiba Sundari D4si widow of one Golok Chandra who died during his father Ram Mohan’s life time 
voluntarily left the family house, and sued the defendants who were the surviving sons and representatives 
of the other sons of R&m Mohan, for separate maintenance: a verbal reference had been made tc three 
respectable Hindus--K4shi Nath Mallik, Gobinda Chandra Banarjy4, and Ram Mohun Neogi, who awarded 


12 Rs. per month as a sufficient allowance to her, she being allowed appartments in the family house, 
and food. 


Peel. C. J.—“ We think that she is entitled to a separate maintenance. The words ‘food and - 


raiment’ being too vague and ambiguous an expression, we must refer it to the Master to enquire and 
report whether the amount offered was just and proper with reference to her situation in life.’’—Shiba- 
sundari D&si verews Krishna Kishore Neogi and others. 25th March 1851. 8. C. (in equity.) Taylor and 
Bell's Neportz, Vol. II. part LV. pp. 190, 191. 


Cuscs 


bearing on the vyavasthds 
Nos, 157, 158 & 159, 


Gor : QA ws | 


oo chs cotter fomeate ottesph avatars ys aw fags we wea ACM cod! Bash sew wR 
cwat afeq aceq wies atferh) otf wife sfani antedal efacaa ce forraaty ce va ater 
afatricent stata weit @ rey feats afsatm wifea aca, aac @ uatgan Mifeal feats wTas 
afsatiea Sarg fuapl artaca =F | | 


array eafe shal wee wtatraq fasd wafers ca a? frag agagta farsa afaaty 
fafacs cy (atie afeatieg wasty ifs fore facroal Ys) Fo fees ate TsUP a cord 
rH acaetwal cwlla Sor ys wifes! fe offs Beta cers ovica | 


atita ators facontcé Bai fanatics cq Boa coms Beha aae twine, “haw *Mfewcwarcy 
(3sx views faacna atfs YPSorts YRS) feta cafacaa cq apo Btal eer Sa acted cvs 
Sige wifes eerza aa Stairs fofa frm Wa FEatics, wecs, wife ghyqrs, yratfascs 
e way catace wrathe face azz atfag @ facag orfacaifas Sosa twas wtag, azz 
atagia ata, afsfe cra, craceg cawa, @ Oitarfaant aa arena ay fasta aigcs at sBraq | 
ica wital atcwerta fafacs qaeal Btw Skrat aae afew Cw AhLocag far wats seca 
8 CHARAN TS Gl watcacay ¢ afsetier ocew cota aie atfag ateaem Stats © WAT foat 
afaml Ofe efacaa ca—“atheay Aasy activ ced fawols fonsata ctaerta asa franz 
S8cs wifaatacr% zpo Bral wters Ayatfaqd: Asataicwt @ fowl sea cq atfwata wey 
yor Stfat ekcs weata ate Aitzg wv otfaet oie yes oifa ae7g o a TicAA sts stata 
fae were cq firal sesz0 Brai stron esates Stal afeatiy wartatag ortaorh atfwcs 
afaacy cen; wital atel @ fo sbacr Be atfeatwm afaaca oe aintacsa Strasse. 
Caraga witecaq Bre as Dial Aacia eca areata Wee Wes fas 2vo Hirsi sfanl us fowls 
wifat =Bcs alae otwta SBcs orttqa! Sicslote_ cacagna wees 4 Baty cepenfag 
Site wy stqa @ Statq wae ate? Aas acwival cafes whaslaa cen why, Beta 
THA AAR S Zaya A otaics His capita sive aifertfy quatatag oriavptics wfeics 
@ stetcs steal we @ aafis aca. So afeatiycs ays was) atfeance afer, ataca 
fsfa caas aicaran sal atans cate acan curs afars atrqas aswhecace® attra wrt 
@ fol sta cy atetacea cred YS ans Ber-aryl Atewg SI Tcl whe Gafase 
faal s¢s20 Btal aq2 Va Hifaal Soys Sayan ai ay cr orig Afoarwt So fensaraA mrrsstaita 
atiqtstaq faay feapa a oe ceta aca eateag afacs ai ortcq” * | 


Se fuses cata shi al series acwiwal cwal wate atest sigcna oF atefarty ce 
wtzta wits Biel otwicag faface forraaty oriaurna stag faan fawn wai at a= atwre- 
Aq Heat, ACIS aAty age sveoz Atta ye Fars otfact are eal atrvg wicacag Aifs aiewt 
zea ca fofa fore ary onavita ca cfatrs sian fara EBCS shod Aiea 2 ATH Stacey 
fomta Drei ofgerte au wtata fetta aBel tel faa sfanl Saas Steamed cacagier 
ATSATH CHA | 


sees atta Creoveg ater Ws Fearwata testa .sherdl A ception cwat far ofay quatatys 
atsortq ater ators afacna: oF atford? orifey marrtqaca Ate ZBT1 soz ates 
2 wets otfacty cera cetg wewal as Saal gaia SEu fowl e aicw eka cy fenwaty 





ae an Were -ereenerreqeninitfics Gripe ~ EE: ee! Ve se 


* astral 8 astet ca wtauifestal uf Busta crwtectea atcwa Sra “PET AA cHeatT ATScsS wits, 
wife cate ofa ca nfea Seatfcstfan fern a8 afew a BytSa facs clave waetwat wea wfustfaet faxes 
cous afacs statafwace fautas sface aca. fanica cas wagta franifusiface stetewa Saige wife; 
wheag wcas artiaa facs aifaxs eface iter 1 Fa: fe. a. A. 2 | 7 


VYAVASEHA -DABPANA 333 


Il. Srimati Mandodari Debf, the eldest of the two widows of Tilak Ram Pakr&si a Hindu native of 
Bengal, filed.a bill against his son, praying that defendant “ may set forth a full, true, and perfect account 
of the property of which the said Tilak R&am died possess and that he may be compelled by a decree to 
pay to the oratrix a maintenance proportioned to the same.’ 

At the first hearing, it was referred to the Master to enquire and ascertain what would be a 
proper and suitable maintenance (the circumstances of the parties complainant and defendant being 
duly adverted to and considered) to bo made to Srimatt Mandodari Debi, as one and the cldest of the 
widows of Tilak Ram P&krAsi deceased. 

The Master by his report, after reciting that he had been attendéd by the solicitors on both sides 
ana by the pandits of this court learned in the Hindu law, found Sa. Rs. 280 per month to be a proper 
and suitable allowance to the said Srimati Mandodari Debi (the estate of the said parties being adverted 
to) as well for her own maintenance and support as to enable her to defray the expences incumbent on her 
to disburse on account of gifts to her own relations in indigent circumstances, presents to her spiritual 
teacher, gifts to virtuous Brdhkmanes, and to officiating priests, charity to the poor, sums necessary for the 
religious ceremonics requisite according to the Hindus to be performed daily for the benefit of her late 
husband’s soul and her own, as well as for religious bequests, for the reception of guests, for servants’ 
wages, and for pilgrimages to the holy places. ‘The cause came on for further directions, whereupon 
and upon reading on the part of the complainant the aforesaid report of the Master, and upon hearing 
the counsel for the complainant, no one appearing for the defendant,—-the court deerced and declared : 
“that the complainant Srimati Mandodari Debi is entitled to an annuity of Sa. Rs. 280 per month from 
the day of the death of her husband Tilak Ram Pakr&si, and therefore itis ordered and decreed that the 
defendant Joy Narayan P&krfasi do forthwith pay to the complainant the sum of Sa. Rs. 15,120, being the 
amount. of such annuity accrued and grown due from the day of the death of her husband to the sixth 
day of this present month of March, being four yeara and six months. And it is further ordered and 
decreed that the said defendant do also forthwith pay into the hands of the Accountant General of this 
court a sum of money sufficient to raise an annuity equal to the payment ofthe sum of Sa. Rs. 280 per month 
from the day of the date of this decree, and that the Accountant General do lay out such sum of money 
in the purchase of ‘Co.’s paper the interest thercof to be paid to the complainant Srimati Mandodari 
Debi during her life time, and from and immediately after her decease, the said principal sum and the 
saeurity or securities in which the same shall be then vested, shall revert to and be paid and made over, to 
che said defendant Joy N&rdyan P&kr&si, and that the said defendant be at liberty to make such 
application to this court on the death of the complainant as he may find necessary. And it is further 
ordered and decreed that an injunction do issue out of and under the seal of this court to restrain the said 
defendant from selling or otherwise disposing of the cstates real and personal which were of, and 
belonging to, the said Tilak Ram PakrAsi, until the above mentioned sum of Sa. Rs. 15,120 and the 
aforesaid annuity are both fully provided for.*”’ . 

The above decree having proved ineffectual, Mandodari Debi again filed her bill praying that the 
lands of Tilak R&m P&krasi be sold to satisfy her demand. The bill was taken pro confesso, and upon the 
hearing exparte, 8th July 1802, the Master was directed to take an aceount of so much of the lands 
and heridits of Tilak Rain P&krasi as should be sufficient to satisfy the decree of 23rd March 1801, and 
to sell the same and pay the proceeds to the Accountant General. 

In. September 1801, the younger widow, Koushaly& Debi filed her biJl against her own son Joy 
WNartyan Pakrdsi. Thie bill was taken pro confesso. The suit of Koushaly& Debi was heard on the 14th 
July 1801, exparte, when it was declared and ordered: That the said complainant Koushaly& Debi is well: 








* It ia thus evident that a maintenance, if not voluntarily yeilded, may be enforced by law, and I conceive it will 
follow that widows having a right to maintenance, may restrain the representatives of their husbands from wasting, or mak- 


ing away with, their estates or at least compel the possessors under such circumstances, tu give security for the duc pay- 
ment of a suitable maintenance. Con. H. L. p. 62. 
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entitled to a maintenance out of the estate which was of Tilak Ram P&kr&sf her late husband, and which 
has come fo the hands of the said defendant Joy Narfyan P&ékr&si. And it is further ordered and decreed 
that it be referred to the Master of this court to enquire and ascertain what is a proper and suitable 
maintenance to be made to one of the widows of Tilak Ram Pakr&sf deceased. 


The report was accordingly made, finding Sa. Rs. 40, per month to be a proper allowance for 
Koushaly& Debi. The following are the minutes of the final decree, on the 11th July 1803, made upon 
reading the Master’s reports, in both causes: The court, in consideration of the second widow being entitled 
to a maintenance out of the estate, declared that the sum to be paid to her be charged upon and peyeve 
out of the annuity of Rs. 280 directed to be raised for Mandodari Debf by order of this court. 


On the 18th July, the minutes were amended (in the first cause) by introducing the following, viz. 
That, upon securing to Koushaly4 Debi the payment of her annuity of Sa. Rs. 40 per month, E. Lloyd, 
Easqr. the Master (out of the gross amount of sales of the estate of the said Tilak Rim Pakr&si) do pay 
over to the complainant (i. e. Mandodarf Debi) the sum of Sa. Rs. 6,809-5-1, being the arrears duo to 
her, from the 23rd March 1801 to 21st January, 1803, being 1 year 10 months and 16 days. Srim&ti 
Mandodari Debi versus Joy Narayan Pakr&si (1800-1-3). Kousahly& Debi versus Joy N&rfyan P&krhsi 
(1803). For further particulars of these two cases, See Montriou’s Cases of Hindu law, pp. 4083—412. 


Jadumani Dasi versus Khyetra Mohan Shfl. 8S. C. 21st July 1854. 


Peel, C. J. delivered the judgment of the Court on this question—The question-in this case is 
whether a Hindu childless widow, who, some short time after the death of her husband, uncompelled by 
cruelty or ill usage, left the house of the family of her deceased husband, to dwell at first in the house of 
her own fathor, and subsequently with her aunt, living with her own relations, the residence being in all 
respects a proper one and her conduct unimpeached, forfeits her right of maintenance out of the pro- 
perty which was that of her deceased husband in his life-time, and which has devolved on his heirs, In 
atzeral decisions of this Court it has been held that under such circumstances no such forfeiture is incur- 
red. In a recent case® in the Sudder Dewanny Adawlut it has been decided, though not unanimously, 
that under similar circumstances such a forfeiture is incurred. This decision has, however, been followed 
by another in the same court, in which it was held, that if the widow loaves the residence for that of 
her parents on a tender of an insufficient maintenance she does not forfeit her right to maintenance. 
This state of the authorities has induced us to examine closely into the law on the subject. . We should 
not hesitate to follow the decisions of the Sudder in preference to those of our own Court, if they appeared 
to us to be at once more just and more conformable to the Hiudu law. We have intended to follow the 
Privy Council. The Privy Council has, on the subject of the right of Hindu widow to return to the 
home of her parents, laid down a broad rule upon which it is not desirable to infringe. That Court says : 
“it was not pretended that she had withdrawn herself for unchaste purposes. She waa only fourteen at 
the death of her husband; his brothers were young men: and she thought it more prudent aud decorous 
to retire from their protection and live with her mother and her family after the husband’s death—there- 
fore, it appears quite clear from the answers given by the pandits that she did not forfeit the right of 
succession to the husband’s estate, on account of removing from the brothers of her late husband; that 
they had no right to ineist on her not withdrawing herself from them, in order to put herself under her 
mother's protection.” ‘The decisions of that Court must, of course, give the law to all Courts here. 





* Ujjalmant Ddsi versus Joy Gopdl Pél Choudhuri and others. let June 1848. 
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The answer of the pandits which the Privy Council adopts is, that—‘ if a widow from any other cause 
but unchaste purposes ccased to reside in the husband’s family and took up her abode in her parent’s 
family, her rights would not be forfeited.’ This was followed in the Sudder Dewanny in the cnse of 
a Hindu widow and heiress. It is to be observed, however, that in the subsequent case of August 1850 by 
the same Court, the case was considered by the dissentient Judge as one of doubtful authority, and the 
Court was of opinion that she did not forfeit her right by leaving the husband’s house and seeking 
shelter under the roof of her own parents on an offer of an insufficient maintenance. In the case where 
the forteiture was declared, the Judges who gave the decision observed that the deccased husband had 
never owned the property and that it was a mere case of maintenance. We do not adopt the distinction, 
but nevertheless, we regard the case before the Sudder as different from the present one. 


Strange, in his boo’: on Hindu Law treats the right to maintenance as a charge on tie property ae 
the hands of the heir, wad it certainly has always been so considered in this Court. In the Privy Council 
the question was whether the Hindu heiress forfvited her estate, by scleecting, without Impropricty, her 
father’s roof for her residence. But itis to be observed that the opinion of the pandits was generally 
fexpressed as to forfeiture of myehts, and the Court expressed in general terms that the widow had a right 
under the circumstances to select that residenec, and could not be compelled to reside under the roof of her 
husband's family. This freedom of choice had respect to causes as applicable to a widow not an heiress as 
to one who inherited. 


There are certainly texts in tie Hindu law both ancient and mudern which speak of the right of the 
relatives of the husband to have the widow resident under their roof in preference to that of her own 
family. ‘Phe modern text writers do not adopt as law all the ancient texts. The question must always 
be, are those positions in their nature capable of being applied by a Court of Justice, and how far are 
they to be modified with reference to the altered usages of soviety and the altered position of things? It 
is to be observed further that the ancient text writers do not state in any case that maintenance is forfeited 
if the widow inverts the order of residence and prefers her father’s roof to that of her deecased husband. 
Maenaghten, in the passage of his work which is referred to in the Sudder, docs not state that the con- 
sequence of non-observinee of the rule as to residence is a forfeiture. We have examined the texts of the 
ancimnt liw, and we think they bear out the opinions of the pandits in the case before the Privy Council. 
fine texts say as to maintenance, forfeiture 1s incurred by unchaste lie, but they donot say that it is incur- 
red otherwise. ‘There are many duties enjoined to women in the text of a moral or religious nature, 
the violation of which would never have involved any forfeiture.  Forfciturss are not to be extended by 
construction. ‘The duty to reside with the family of the deceased husband, is not enjoined for the sake 
of thrift, merely because it may in that way be least burdensome to maintain the widow, (that may- 
be always duly regarded and provided for by the exercise of discretion in the amount and mode of main- 
tenance) but the foundation of the duty to reside is that she may be sate from being tempted to sin, and 
so may avoid disgracing herself and dishonouring the family. The texts speak in condemnation of her 


“strangers”? for a dwelling. But the woman is presumably as safe under her own father's 


resort to 
or family’s roof as elsewhere. It is no resort to the house of sérangers, and there is nothing dangerous, 
immoral, or dishonoring in the act. It 1s not shown to be in any way abhorrent to the usages and cus- 
toms of respectable Hindus: on the contrary we believe it to be a common practice, not disapproved of. 
The reasons which existed in the olden time for placing restraints on females, applicd just as much to 
female heiresses, as to females entitled to mere maintenance. Nothing can be found in the old texts which 
Hnposes the condition of forfeiture on widows and heiresses, not acting strictly on the rules as to pre- 
ferential residence. The strongor words have been controlled by the Privy Council with a declaration of 
the widow’s right, founded on reasons of decorum and propricty which are applicable to all cases alike. 
The majority of the Court in the case in the Sudder doclare the Hindu widow, to be always in a depen- 
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dant state. This view is, however, dissented from by Mr. Welby Jackson, with much force of argument 
and expression. Undoubtedly such was the ancient status, and to a limited extent it is true still. But 
the status of the Hindu female has improved, and is improging. 


The Hindu law governs suits between Hindus in the Supreme Court in three cases only, contract, suc- 
ecssion, and inheritance. In other cases the English law is as to them also the law of the Court; the only 
modification is this that the family usages and rights of Hindu fathers and heads of families are to be 
observed, The Court is bound and always willing to give due effect to those rights. The Hindu law 
says in several texts, ‘reason and justice are more to be regarded than mere texts, and that 
wherever a good custom exists it has the force of law'. The manners of one age are not necessarily 
those of another. A corrupt practice dies away: mankind, as they advance in civilisation and knowledge. 
learn to be more mild and tolerant, and to respect more the natural rights of others. The feeble 
are less subject to oppression, the slave grows into a frouman, the rights of women are at least in 
part acknowledged. “I have always understood,” says Sir Henry Seaton, “that the law of a country 
was to be found, not in the mere text of its code, which can never be more than the foundation of it, but in 
the practice which has prevailed under it, which may be often inconsistent with it, and even in some 
cases oppesed to it. We cannot adopt in preference to our own established by several decisions, another 
rule if it can be said to be the rule of Sudder authorities as established there, which scems to impose 
something like a penalty on the exercise of a reasonable free-dom, allowed in practice amongst virtuous 
and, intelligent Hindus. We may remark further, that as the Indian Legislature has relieved against 
forfeitures for even graver offences in the eyes of strict Hindus, it seems inconsistent with the spirit of that 
law to decree a forfeiture for a minor infraction of the strict letter of the TTindu law, in a case which 
brings no disgrace, and is unattended with sin or danger. | 


We think this lady is entitled to part of that which she asks; six Rupees per mensem, which was the 
aum offered her, was, we think, considering her station and the property, too little: twenty Rupees which 
she claims would not have boen too much had the property been larger. We shall award ten Rupees per 
month, and the back maintenance must date only from the date of the demand. We might in a proper case 
say there shill be no back maintenance, and further maintenance should be enjoined only on the condition 
of residence with the late husband's family ; but in this case, we think there is no y'round for attaching any 
such condition to the award of maintenance.” Decreed accordingly. Englishman, 26th July 1854. 


‘Kunjamant Dasi and Bilis Dasi, two of the widows of Rdjd Naha Krishna, filed their bill against 


Gopimohan Deb the adopted son, and Rdjd RAj Krishna the begotten son, of Aaja Naba Krishna, pray- 
ing an account and a separate maintenance. To the answer of Aajdé Raj Krishna the willof uja Naba 
Krishna was annoxed, from which it appeared that he had given to each of his wives, money and jewels 
suitable to their situation in life—-and that he had directed them to be maintained by his son Rdjd Raz 
Krishna in the fumily house. The defendants stated that the widows (complainants) had left the family 
house withont any cause, and had gone to reside elsewhere. dja R4j Krishna offered to maintain the 
complainants, if they would return to tho family house. The case made by the defendants could not be 
denied, and tho bill was dismissed. The right of the widows however to a suitable maintenance was not 
disputed. It was indeed, on the contrary, admitted, and it was upon showing that they had, or might 
have, such a provision as their husband had thought proper, that the bill was dismissed. Con. H. L. p. 62. 


A claim by a Hindu widow for an allowance from her husband's family, was dismissed on proof of such . 


Case 
bearing on the vyavasthé 
No. 161, 


Case 


impropriety of conduct on her part as, in the opinion of the court, deprived her of legal claim, according: bearing on the vyavasthg 
62, 


to the Hindu law, to a maintenance from them. RAni Basanta Kuméri vereus Rani Kamal Kumari and 
others. 29th December 1843. 8. D. A. Rop. Vol. VII. p. 144. . 
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CHAPTER II.—PARTITION. 
SECTION I.—PARTITION*BY A FATHER. 


TIME OF SUCH PARTITION. 


While the father’s right subsists :— 


167. His choice alone determines the time for making partition of his own Vyavastha 
acquired estate.* 


When the father separates his sons (from himself), his will regulates the division of his own Authority 
acquired property.* VISHNU. 


168. But in the case of property inherited from ancestors, the father’s will, Vyavastha 
associated with cessation of the mother’s catamenia, determines the time of parti- 
tion.* 


I. After the father’s death (natural or civil) let sons share his estate : or while he lives, if the Authority 
mother be past child-bearing (a), and he desire partition.* GOTAMA. 


II. On the death of both parents, partition among brothers is allowed: and even while 
they both are living, it is proper, if the mother be past child-bearing. VRIHASPATI. 


(a) The phrase ‘if the mother be past child-bearvng’ must be considered as denoting the 
impossibility of her bearing more sons. Coleb. Dig. Vol. ITI. p. 52. 


169. The term ‘mother’ comprehends also the step-mother; for she also can Vyavastha 
bring forth a son (to the father), Da T. p. 12. SriKkrisuna‘’s Comment on the 
Diyabhaga, p. 32: 


170. In fact the father’s choice, preceded either by the circumstance of the 
mother and step-mother being passed child-bearing or by that of the father being 
incapable of connubial intercourse, determines the time of partition. 


In case the ancestral estate be inadvertently divided before cossation of the mother’s cata- 
menia,— VISHNU says: 


173. The brothers divided by the father shall give the portion of the bro- Vyavastha 
ther born after the division. Da. T. p. 14. 


If shares have been distributed, although the mother were not too aged to bear more sons, 
what should follow ?—has a son been born after partition, or not? In the first case, the remain- . 


* Coleb. Dig. Vol. IIL p. 51. Dé. Kraw. Sang. p. 91. Macn. II, L, Vol. I. p. 48. See partition of the self-acquired 
property. + Coleb’ Dé. bhé. p. 23. Coleb. Dig. Vol. III. p. 49. 
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ing wealth, omitting what has been consumed, must be brought together, and a second distribution 
must be made: for sons, though born after partition, claim shares of the patrimony which had 
descended from the grandfather. But in the second case, that very partition is valid. Let it not 
be objected, that, since the mother's arrival at a certain period of life can alone entitle the parceners 
to divide (the estate), that partition, being made by persons not authorised (to do so) is void, like 
one which is made by a stranger. Since the phrase ‘when the mother is too aged to bear sons,’ 
may be explained as providing for the participation of a future son, there is no proof by which it 
can be established to propound a distinct authority for partition. However, property ill distributed 
must be again divided. ‘If the mother is too aged to bear more sons’ relates to the 
patrimony which had descended from the grandfather ; for, unless the mother be too aged 
to bear more sons, partition could not be made among’ existing sons, since it is reasonable 
to reserve for those who may be hereafter born, their right to the patrimony inherited from the 
grandfather: and this is a mere instance ef comprehending the case of a father capable of con- 
nubial intercourse, but refraining from it: else the son of another wife could have no share. 
This is evident from the text of Na“RapA:—‘ When the mother is too aged to bear more sons, and 
sisters have been given away (in marriage), and the father refrain from the connubial intercourse, 
(then shall the partition be made).” Coleb. Dig. Vol. III pp. 48, 49. 


The phrase “ When the sisters are given away (in marriage)’ is added ‘to show the necessity of 
bestowing them in marriage after the death of the father: it does not denote, says JIMU TAVA HXA, 
that partition cannot take place unless the sisters have been given away (in marriage). Coleb. 
Dig. Vol. III. p. 52. 


The author of Vivddabhangdrnava, after declaring: “ While the father’s right subsists, his 
choics alone determines the time for (making partition of) his own acquired wealth: but, in the 
cuse of property inherited from ancestors, it is also requisite that the mother be past child-bearing ;’ 
says: “and (with this reserve), the father, or, according to another opinion, he or his son, may chooxe 
(the time).” Such opinion is not however respected in Bengal :—I. Because it is repugnant to the 
dictum of BOUDHA’YANA: “ partition of heritage (is to take effect) by consent of the father.” IT, 
Because the son’s choice is of no avail at all,the inchoate right arising from birth not being admitted 
in the Bengal school. III. Because the division of the estate can never take place ifthe father, 
being desirous to marry another wife, does not make the partition notwithstanding the son, after 
cessation of his mother’s catamenia, desired to have “the partition made. IV. Because it is opposed 
to the opinion respected and quoted by the said author himeelf, viz.— In the partition of pro- 
perty inherited from the grandfather, whose will 1s consulted ? the answer is, partition is granted by 
the sole will of the father: for he is owner of that wealth.”"* (Sce Coleb. Dig. Vol. III. p. 42. Da 
bha, 24.) 


* The same author has likewise expreased an opinion, that sons, oppressed by a step-mother, or the like, may apply to 
the king, and obtain a partition from their father of the patrimony inherited from the grand fathor, though nota partition 
of the wealth acquired by the father himself. This also, for reasons above. shown, is not the law as current in Bengal. 
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Consequently, the opinion of Ji‘MUTAVA HANA is correct, which is:—“ a division even of 
wealth inherited from the grandfather must be made by the sole choice of the father. But, with this 
difference, that it is requisite the mother should have ceased to be capable of bearing issue: 
whereas, in the instance of his own acquired property, partition takes effect without that condition.”* 
It is consequently true that a distribution takes place at the will of the father only, and not by the 
choice of his sons, A division of it does not take place without the father’s choice: since 
Manu, Na‘Rapa, Gorama, Boupua*yana, Sawxua, Lixnira, and others, (in the following 
passages, “they have not power over it,” “they have not ownership while their father is alive 
and free from defect,” “while he lives, if he desire partition,” “ partition of heritage by consent of 
the father,” “partition of the estate being authorised while the father is living,” &c.) declare with- 
out restriction, that sons have not a right to any part of the estate while the father is living, and 
that partition awaits his choice: for these texts, declaratory of a want of power, and requiring 
the father’s consent, must relate also to property ancestral; since the same authors have not 
separately propounded a distinct period for the division of an estate inherited from an ancestor.+ 


“If the father recover paternal wealth (seized by strangers, and) not recovered (by other 
sharers, nor by his own father,) he shall not, unless willing, share it with his sons: for in fact it 
was acquired by him.” In this passage, MANU and VISHNU, declaring that he shall not, unless 
willing, share it, because it was acquired by himself, seem thereby to intimate a partition among 
sons even against the father’swill (4), in the case of hereditary wealth not acquired (that is, recovered,) 
by him. But here also the meaning is, that a father, setting about a partition, need not distribute the 
grandfather's wealth, which he retrieved: but must so distribute the rest of it, and not according to 
his own pleasure. Those authors do not thereby indicate partition at the choice of sons.t 


(4) ‘Agaitnat the father’s will ’—that is, not according to his free will, but according to will 
created through fear of sin, SRiI‘KRISHNA’S Comment on the Déyabhaga, Sans. p. 41. 


Legal opinions delivered in, and admitted by, Courts of Justice, ant selected and approved 
of by Sir William Macnaghten. 


Q. 1. A person had three sons, the youngest of whom absconded from his family house, and 
the father went towards Brind&ban to make inquiry after him. His other two sons remained at home. 
In this case, is the eldest son competent to exercise proprietary right over the landed and other 
property? Supposing the eldest, in this interval, to have adjusted the proportion of his father’s share of the 
joint property by means of arbitration, in this case, is the adjustment complete and binding? 


R. 1. Inthe absence of the father, who proceeded to Brind&ban to inquire after his missing son, 
the eldest son is competent to manage his assessed lands and his other property, in virtue of which he: 
may exercise proprictary right over it. But any partition of joint property made by means of arbitration 
without the father’s permission, cannot be considered as lawful. | 


a a 


. * Coleb, Dé bhé. p. 34. + Dé bhd. p. 25. +t Dé bhé. pp. 28, 29. 
5. 
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Q. 2. Ifthe father, at the time of his proceeding to Brind&ban, verbally left directions with his 
eldest son to adjust the dispute regarding his share of the immovable property held in joint tenancy with 
his other co-heirs, and he (the eldest son) accordingly did eo while he was absent, and the fathor upon 
his return be not satisfied with the adjustment, in this case, is such adjustment good and binding ? 


R. 2: Supposing the eldest son, in the absence of his father, but with his permission expressed But, with his consent, 
at the time of hia proceeding to Brindaban, to have chosen an arbitrator, and to have received his legal er though absent at 
share of the joint property, separated by means of arbitration, such partition of the estate is good and 
binding, even though the father after his return wish to recede from it. 


Q. 3. Aperson had an only son, who, in the absence of his fathor, having chosen an arbitrator, 
caused a partition of his father’s ancestral immovable property which was held in joint tenancy with his 
other co-hcirs ; and tha father having returned home dissented from the measure, and shortly after died. 
Tho son who caused the partition is still living, and wishes to recedo from it. In this case, is he 
competent to do so, or otherwise ? 


R. 3. The partition of the father’s joint immovable and other property made by the award of And without his consent 
an arbitrator, during the father’s absence, without his express permission, and to which the father after nae i bind the son who 
his return did not consent, is illegal; and on the death of the father, if the son who caused it to be made sree 
wish to recede, it cannot be considered as good and binding. 


Zillah Midnapore, May 25th 1818. Maen. H. L. Vol. IT. ch. V. Case IV. pp. 148—150. 


PARTITION OF THE FATHER’S SELF-ACQUIRED 
PROPERTY: | 


172. Partition of the father’s own acquired estate is regulated by his will Vyavasthé. 
alone.* | 


When a father scparates his son (from himeelf,) his will regulates the’ division of his own , atuceney 
acquired wealth.® Visunu. Theo meaning of this passage is as follows:— 


178. Inthe case of his own acquired property, whatever he may choose vyavasths. 
to reserve, whether half or two shares, or three, all that is permitted to him by 
the law: but not so, in the case of property ancestral.* 


A father, during his life, distributing his property, may retire to the forest, or enter into 4 thority, 
the order suitable to an aged man (a); or he may remain at home, having distributed small 
allotments, and keeping a greater portion: should he become indigent (4) he may take back 
from them.* Ha‘RITA. 


* Coleb. D& bhé. Ch. IL p. 44. W. Dé& Kra Sang, pp. 98, 94. Coleb. Dig. Vol. IL. pp. 538, 589. Maon, H. L. 
Vol. Lp. 44. : 


ate ie 


erate 


erate 


say 


Ce) TEt— ewe | wl. Gl. 
CO Gge ER shade wen, re HIE 
CUCH t Wi. Ww. 7%. j.88i 

ceteris wcaa ce HUTy-Baice watfcs 
fastey State (c8Iaq tivang), aay compare wy 





wy Sage atratere Stace) wo oF wl 


ACTOR by 


398 caters wa etry fae care 


jace wf Sfetm raya aes Acai- 
os afar src fen se afm oe 
AHA CRY ARF WAG, EEN Bat- 
fas Fawie siacer whsth, ERAT * | 
Ctra wares Sericga—faegs cy Wat- 
fas fasta otal wih * | 
Jo SU emifes—acaaheaca fore cr arata 
wea gates Str ofan fertewa ste tai 


Bere vtea siarq aque crete weary 


Recz | 
Ao ATAW-A BIRA—ABrual forsi Few wat 


fas fasta arte ay, Statrwg, CHS SAT ani, 


cagy farsi racy aig C *1 

— @]) ays—aedte cpaics wie woifr 
sface amet) wi me. of 88 | 

forgae gatfussts forstx ziitGs weak 


| wh oreey States Cieta wwsE ayy wice, 


MHStAE wea Stal ae * 1 Setts— 
s1¢ Oe wane coe siaafaa 
farsi wifes ea Qrrifas frets Siac 
BI Phy AA OF SOG | w1-S-B.F.we! 
yal atertaa seza—fety aliaetion fests 
aaa fsfa stag fea cate chars facta afy- 
CAAA Begreacata yacataginafacea ai ts 
atte—aotyq faaj cata yure afus fer 
facra sfacza al, eae cata gers Stengel 


Sacra ai CB), Vataify cy faeta ca WCATaA 
MST AT! Str feat os Barae fara wfa- 
yerm at fee ataa ats: sGak ad) as 


ecwa-s ans wants zentrs « frorg faery. 
atathy wra-dTai aq, fax forsta RIFTS (3) 
farrs, a% Bata adi wi: St. wo 


© wL GL. eo ous Wi. mH Fe. 4. 


WA. 8) CBM. GL. TH. 2, F ese 6 caw | 


12 
e 


 BMaei-wofae | 


% eet ow qatar —25e. wi. Si. . ty | 
YM Vorwee—Aeterqyasyte 1 wl. wT. 


FR. %. 88 | | 
exptiectars cyanate fester 
SSY acrpaygrrgthe Aetay sate: wi. 
6. i or j WI—- 





398 CUT NSle wate fae aar~a THT. 
ates TARGA A Saris wearacya 
T FU SHCA A errysem wfre 
were zrates free wey fore 
WHT * | 

CMe wiaateras—gwaifes fasetate wae 
forgzee as * | 

Stl JemSs—nagatfyatsrt: fHanrre- 
ate asfgsts: wetiecs ttaate facarics 
Wasa * | 


aaep—frtats fase co mpgratheag. 
tHe.) cSate A at we, ASAE fers] 
ABs (B) *| | 

(@) AZFt— Cg] wees fafacetrtret wi. 
At J. 88 | | 

AS YA ASHA StHwtNCE THABT TE 
waties frotas forges foroua fren oarae 
wae * | Stto— 

¢ SwiaTeT sade fea wes 
wa Werte faqa frsten a oi Sfe 
STAz 1 Wi. Gi. B. ve | 

BY] StUrtaas—Aafestery fos, trae 
gat facrecne fasterutstase warrte 
CB) Sta: fami t | 
wtte—ta safuartraafacracre, ae faStarye 
fester yore a PATE staqe faa 1 Vatarte 
Facaeetie wEqicay trea asatiors opera 
Stats fan faecal a Shs, stag ate, wher 
QI 1 eBNitieanrattetatcrc wt fares 
fae forgyfamrss (@) eras serte wats | 
Wi. Sl. FT wa | 


Sp aSpearecrrcareerer a ee 
Set wr eonw fr. Wh St. UTZ. 51 COTM. Wi. Gi. %- 8d @ao1 B w1. 


Wi. SL wa fe ae we 31 COT Wi. Sl. m. Q2 8 CO | CHT VI. T. 2,91. eet 


VYAVASTHA-~DARPANA 349 


(a) ‘The order suitable toan aged man :'—that is, the state of a travelling devotee. 
See—Dd. bhd. p. 44. 


(¢) ‘Should he become indigent: —that is, should he havé spent the whole of his wealth. 
Dé. Kra. Sang. p. 94. 


Even in the self-acquired property, the unequal distribution at the father’s will should be 
made on the ground of piety or having a large family to maintain, or incapacity, and the like. (Da. 
T. p- 8). Consequently:— 


174. Ifthe father make an unequal distribution of his own acquired wealth, 
being desirous of giving more to one, as a token of esteem, on account of his good 
qualities, or for his support on account of a numerous family, or through compassion 
by reason of his incapacity, or through favor by reason of his piety; the father, so 
doing, acts lawfully.* 


JAGNYAVALKYA declares:— A lawful distribution, made by the father, 
among sons separated with greater or less allotments, is pronounced (valid).”* 


So Vrinaspati:—* Shares, which have been assigned by a father to his sons, 
whether equal, greater, or less, should be maintained by them. Else they ought 
to be chastised.”* 


NaRADA—likewise :—“For such as have been separated by their father with equal, greater, or 
less allotments of wealth, that is a lawful distribution: for the father is lord (2) of alL’’* 


(2) “Lord”—that 1s, possessed of the power to alienate at pleasure. Dé. Kra. Sang. p. 94. 


Since tho circumstance of the father being lord of all the wealth, is stated as a reason, and that 
eannot be in regard to the grandfather's estate, an unequal distribution made by the father, is law- 
ful only in the instance of his own acquired wealth. However :— 


175. Should the father make unequal distribution among his sons, without 
any of the aforesaid reasons, such division is not moral. Sri‘krisHNaA’s comment 
on the Ddyabhaga, Sans. p. 65. 


Thus Ka T¥AYA NA:—But let not a father distinguish one son at a partition made in his life- 
time, nor on any account exclude one from participation without cause.t 


That is to say: let him not distinguish one by the allotment of a greater portion, nor exclude 
one from participation by depriving him of his share, without sufficient cause. (This does not relate 
to the specific deductions :) for the distinguishing of sons by allotting to them the prescribed 
deductions extends to many, and is not confined to one. One son should not be distinguished with- 


out cause. But for a sufficient reason, it may be done. Since the meaning is “even one son.” 
The distinguishing of one has no reference to specific deductoin ; but intends a distribution made 


according to the father’s mere pleasure, as before explained.+ 





* Coleb. Dé bhd. pp. 49, 50. Dé. T. Sans. p. 8. W. Dé. Kra, Sang. p 04, Coleb, Dig, Vol. IL. pp. 547, 548. 
+ Coleb. Dé. bhé. pp. 52, 58. Coleb. Dig. Vol, 11, p. 840, 
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(4) ‘ without a cause ’—such as piety, a large family to maintain, or inability (to earn his live- 
lihood), and the like, (as explained on the concurrent opinions of JI‘*MUTAVA HANA and the rest)—he 
shall not prefer one son, or distinguish him by assigning to him a larger portion; nor shall he 
exclude one of his sons from a share, or disinherit him, without a legal cause of exclusion, such as 
degradation and the, like or spontaneous relinduishment of his share. Coleb. Dig. vol. II. p. 540- 
SRI’KRISHNA concurs in this exposition. See his Commentary on the Déyabhdga, Sans. p. 70. 


(w) By the term ‘mere pleasure ’is meant that he can divide his self-acquired property at his 
pleasure, for any of the above reasons, SRI*KRISHNA’s Comment on the Ddyabhdga, Sans. p. 70. 


176 Unequal partition is lawful, when grounded on the reasons (wz) above 
mentioned. Dd. bhd. p. 52. 


(4) ‘ Grounded on the above reasons ’"—that is, on the ground of piety, having a large family 
to maintain, and so forth. Sri‘krisHna’s Comment on the Déyabhdga. Sans. p. 69. 


177 If the father give a greater portion to one son, and give less or none to 
another son, through perturbation of mind occasioned by acute disease, wrath, 
&c., or through the influence of excessive partiality on his mind, from love or the 
like, such distribution is invalid.* 


Because he having no power to do so, it is made by one who is disqualified. 


I. A father who is afflicted with disease, or influenced by wrath, or whose mind is engrossed by 
a beloved object, (0) or who acts otherwise than the law permits, has no power in the distribution 


of the estate.* Na RADA. 
(0) ‘Engrossed by a beloved olject :'—that is, excessively partial towards the son of tho 
favourite wife. Vide W. D&. Kra. Sang. p. 95. 


II. A contract made by a person intoxicated, or insane, or afflicted with severe illness, or 
vyasant (k), by an infant, or a man agitated by fear or the like, or by a person without authority, 


is void. JA°GNYAVALKYA. 


(ky ‘ vyasant '—Addicted to gaming or the like: for the word vyasana is explained, ‘ danger, 


or calamity, degradation or depravity, and the vice proceeding from lust or wrath.”* 


(g) Under the term ‘and the like’ are comprehended, as RAGHUNANDANA observes, a man 
wholly dependant, a slave, a son, and the rest : and that observation is just.* 


(j) Since the eighteen titles of administrative law are comprehended under the term, ‘ contract 
(vyavahdéra,) partition of heritage (by a person so circumstanced) is also null.* 


Should the father give his whole fortune, or nearly the whole, to one son, through partiality, 
and give nothing to another, or a trifle only, through resentment, such a distribution may be _resist- 
ed. The text of VRIHASPATI and others cannot deny the right of opposition ; for it is declared iti 
the text above cited that “the father has no power (in such circumstances) to make a partition 
different from the law (of inheritance.)* | 


ana 


* Coleb. Dig. Vol. I]. pp. 541, 542, 548, 548. See—Coleb. Dd. bhd. p. 52. W. Da. Kra. Sang. p. 95. 
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Consequently the sense is this: as the worship of deities, performed during impurity, is produc- 
tive of no merit, so does the volition of one insane, wrathful, or the like, who intends to make 
a gift, produce no devesture of former property; for, as a pure worshipper is alone qualified for the 
one act, so is a wrathless man or the like for the other. Consequently, since the distribution made 
by him is null, partition must be made afresh. Coleb. Dig. Vol. II. p. 548. 


The decision therefore is this:— 


178 If thefather give a greater portion to the sons who are dutiful and so 
forth, the partition is moral as well as valid; if he give less to one and more to 
another, through perturbation of mind occasioned by disease, &c. or disinherit any 
son, such an act is not valid; if he without any merit such as dutifulness and so 
forth, or without perturbation of mind, but only at his own pleasure, make an un- 
equal distribution, it is also valid though not moral. 


179. When sons unanimously request partition (in the father’s lifetime,) the 
father shall not make unequal distributions on account of (filial) piety or the like.* 


Vyavastha 


Among undivided brethren if there be an exertion in common, the father shall on no account Authorities 


make an unequal distribution in such case.* MANU. 


But he may give a deduction of a twentieth part and so forth to the eldest son and the rest ; 


for it is not of the nature of an unequal distribution; and the allotment of greater and less shares 
- only is forbidden.* 


The father, being advanced in years, may himself separate his sons; either dismissing the eldest 
with che best share (t) or in any manner as his inclination may prompt.* Na‘RADA. 


(t) “The best share ’"—that is, the deduction of a twentieth part or the like ordained by 
Manu. Vide Coleb. Dig. Vol. II. p. 538. ) 


The unequal distribution, here intended, appears evidently to be different from that, which 
consists in giving the best share to the first-born; since the author, having noticed the allotment 
of the best share to the eldest, again says “ or as his inclination may prompt;” thereby dis- 
tinctly authorising any unequal distribution, which the father, for reasons before mentioned, may 
think proper to make.* 


* See Coleb. Dé. bhd. pp. 52, 53. Coleb. Dig. Vol II. 544. 


Tf a man has five sons; one dutiful, one unable to carn his livelihood, another burdened with a lerge family to be main- 
tained, a fourth otherwise ciroumstanced. These four, but not the fifth, demand a partition. In this case unequal distribution 
en account of piety, duty, or the like, may be made; for there is no common exertion of all the brethren. Dig. IJ. p. 546, 
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_. bould, the father not give a deduction of a twentieth part and so forth to a virtuous eldest son 
and the rest, the partition is not therefore invalid; for the allotment of a twentieth part and the 
like is founded (only) on piety and other merits, and equal partition is also propounded by the law: 
and if he do allot a suitable portion, including a deduction of a twentieth part and so forth, to his 
eldest son and the rest, the partition is not different from the law of inheritance; for the law assents 
to a deduction of a twentieth part and the like. Coleb. Dig. II. p. 543. 


Q. A Brahmin, who was possessed of some consecrated images, rent-free lands, ancestral and self- 
acquired lands, had three sons. Previously to his death, he verbally gave the lands and consecrated 
images to his eldest son, and the rent-free lands to his other two sons. In this case, is there any neces- 
ity for the execution of a document to perfect the verbal gift ? In other words, should the father 
have died without executing a written gift, is each of his sons entitled toan equal share of his property ? 


R. Inthis case, it requires no written instrument to perfect the gift, as far as regards the self-acquired 
property ; and the sons are incompetent to disturb the distribution made by the father, even though there 
be no document forthcoming. They are entitled, however, to share equally the ancestral lands. 


A uthorities:— 


Na’rapa's Text. See V.D. p. 849. Ja‘onvavankya:— When the father makes a partition, let him 
separate his sons (from himself) at his pleasure, and either dismiss the eldest with the best share, or 
(if he choose) all may be equal sharers.” Mitdkshard. 


Zillah Junglemehale, May 24th, 1811. Macn. H.L. Vol. If. Ch. V. Case IT. pp. 146, 147. 


Q. A father distributed his property among his sons, and subsequently to that distribution he 
wished to take it back from them. In this case, is the distribution revocable by the father ? 


R. If the father have divided his self-acquisitions among his sons, and subsequently become indigent, 
he is competent to take back such property, asis expressly declared by a text of Ha‘rr’ta cited in the Vivd- 
carhintdamant : “ A father during his life distributing his property may retire to the forest, or enter into the 
order suitable to an aged man; or he may remain at home, having distributed small allotments, and 
keeping a greater portion: should he become indigent, he may take it back from them.” 


Zillah Shihabdd, July 15th 1819. Macn. H. L. Vol. IL. Ch. V. Case IIT. p. 148. 


A SHARE MUST BE GIVEN TO THE SONLESS WIFE. 


180 .If the father make an equal partition among his sons, his sonless wives 
must have equal shares with the sons.* 


Even the childless wives ofthe father are pronounced equal sharers.© VyYA a. Coleb. Di. 
bhé. p. 64. 


The term ‘of the father’ in the genitive form is put for the nominative. In the parti- 
tion made by the father, his sonless wives only are entitled to shares, not those who have sons 
while in the partition made by the sons, their mothers only are to have shares, and not those. who 
are not mothers of sons, SRI‘KRISHNA’S comment on the Ddyabhdga, Sans. p. 82. 


<—— 








* When the father makes a partition of his own acquired property, he should give a share equal to the share of a 
son to auch of hia wives, a8 are destitute of sons. W. Dd kra. Sang. p. 98. 
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:+; 181 - Bhis donation of ‘equal’ share (to a wife) occurs, where no Strfdkan Vyavastha 
or pecuilas property, an been bestowed on (her) by her husband and the rest.* 


“Tf he make the allotments equal, his wives, to whom no Strtdham has been given by their Authority 
husband or their father-in-law, must be mongere’ partakers of like portions."* Ja “GNYAVALKYA. 


182 If Strédhan has been ‘a to some of the wives, the sonless wives must Vayavasth4 
be rendered, by the father, partakers of property to the same amount.®* 


‘183 But where such Stridhan has not been given, they must be rendered 
equal sharers with the sons.* 


This is the law in the case. where the sons are made equal sharers. 


184 Where the father has allotted lesser shares to his sons and reserved a 


greater portion for himself, equal shares must be made up (to his sonless wives) 
from his own portion.* 


185 Inthe case of Stridhan having been given, half a share (u) is to be 
given (to the sonless wife).* 


By the rule of analogy, oiaeeved in the case of a wife whose husband marries a second wife, Reason 
and who has received Strédhan, being entitled to receive only half of the éddhivedanika. (e).* 


So the text of JA°TGNYAVALKYA: “To a woman, whosc husband marries a second wife, let 
tim give an equal sum, as a compensation for the suppression, provided no Str¢dhan have been 
bestowed on her: but if any have been assigned, let him allot half."+ 


(ui) ‘Half a share’ that is, half of a son's share is to be given to the wife. Da. T. Sans. p. 10. 


(e) The property which is bestowed on a first wife, by a man desirous of marrying a second, 
is termed ‘ ddhivedanika,’ the object of such gift being to contract a sccond marriage. This 
soul be ss to what is given to the second wife.* : 


Although this (property) relate to the gift made to a superceded wife, and the text “to whom 
no stridhan has been given ”’ relate to the partition made by the father, yet it may be so assumed 
in the present case also; conformably to the maxim, that the sense of the law ‘ascertained in one 
instance, is applicable in others also, provided there be no impediment. SRI°*KRISHNA’S commentary 
on the Déyabhagd, Sans. pp. 81, 82. 


* W. Dd. kra. Sang. pp. 98—100. See Coleb. Dé. bhd. pp. 63, 64. Coleb. Dig, Vol. III. pp. 11-20. Maen. H. L 
Vol. I. p, 47. 


+ ‘ Let him allot half.’—The allotment of a toiéty implies that the other moiety is completed by the woman's separate 
property. Else so much only should be given as will make her allotment equal to the son’s. ManrsHwaRa. , 
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According to JIMUTAVA'HANA, RAGHUNANDANA, SRI‘KISHNA TARKA‘LANKA Ra, and the 
rest, when partition is made by a father, a share equal to that of a son must be given to the wife 
who has no son, not to her who has male issue ; her son should be considered as alone entitled 
to share in the partition: this, they think, agrees with common sense. But, when partition is 
made by sons, no share need be allotted to the step-mother who has no male issue ; but food and 
raiment mnst be assigned, for the late owner of the property was bound to support her.* 


“ But if the female property have been given, an equal share completed by including that 
property must be allotted.” This doctrine of JAGANNA THA is found neither in the Ddéyabhdga 
nor in the works of the other leading authorities, all of whom have laid down the following 
opinion subsequently expressed by JAGANNA THA himself. “Should the father, by his own choice, 
give equal shares to all his sons, his wives must have equal shares with his sons, if they have 
received no female property either from their lord or from his father; but if such property 
have been given, a moiety of a share will be ordained ; according to the text: “ But if any 
(Strédhan) have been given, let him allot.half.”* 


This also ts the opinion of the same author: “ From her 1 ord, or from his father,” this is a 
mere instance, comprehending his grandfather, mother, and the rest. The meaning is this: when 
she has received, from any person, wealth which would ultimately have accrued to her husband, 
that shall be included in completing her allotment ; but if she received it from her own father or 
other relative, or from the maternal uncle or other (collateral) kinsman of her lord, such wealth 
shall not be included in her allotment, because it was exclusive of his claims. Such is the method 
of mterpretation consistent with common sense.* 


If he allot an excellent share to the eldest son and so forth, his wives shall not have such 
excellent shares and the like ; but, after sctting apart the deducted allotments, they shall receive 
eyual shares together with deduction, as ordained by A’PASTAMRBA:* “The pots of the house and 
the ornaments shall be allotted to the wife.” 


186 If the share allotted to a wife or mother (or grandmother) be consumed 
in her support, she is entitled to receive alimony from her husband or son; for, at 
all events, she must be maintained.* 


187 But if a surplus remain above the consumption, and the husband's 
wealth be wholly dissipated, he may, by parity of reasoning, resume property 
from his wife, as he might resume it from his son.* 


188 The wife cannot, without a just cause, give, sell, or mortgage the pro- 
perty received in partition. ji 


Coleb.. Dig. Vol. IIL pp. 13, 39, 20, 26. 
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Can the property received by a wife, mother, or grandmother, when partition is made, be 
disposed of by her like her Strtdhan, or must it be held as received in right of affinity, and 
incapable of being alienated by her (without a legal cause)? To this, JAGANNA‘THA has 
made conflicting replies assenting to both. In one place he says: “the share allotted to a wife 
and the rest, like that which is given to a son, may be disposed of at their pleasure. Hence, like 
female property, the gift, sale, or other alienation of that share is valid: for it is equally given 
her by her husband and the rest.*” In another place he affirms: “ Nor should it be objected that 
since the share of a wife isin a manner (gratuitously) given, it ought to be held similar to female 
property. Being received in right of the relation of a wife to her husband, it is justly considered 
as similar to connected property, or wealth devolving on heirs in right of affinityt”. A few of the 
modern lawyers, concurring in the former opinion, have said : “ property obtained by a woi1nan in 
partition is to be held as her Strédhan, given by the husband and the rest, it being more in the 
nature of a gift, than what she succeeds to in her own right.” But most of them have con- 


curred in the latter exposition of JAGANNNATUA, it being grounded on the opinion of SRI‘KRISNA 
TARKALANKA'R,*, and more consistent with reason. 


“ Such being the case, would her daughter succeed to such wealth on her death, if she leave no 
male issue, although a son born of another wife ” (of her husband) be living? No; for the text 
‘after her, let the heirs take it,’ may relate solely to property received by the wife in night of her 
connection (by marriage’) as easily as it may relate to the property of the husband, in which the wife 
has an interest ; since there is no argument, on which one meaning should be selected in preference 
to the other, and the right of the husband's heirs has been alone propounded. 


Again; the equal 
title of her own son, and of one born of another wife, is admitted§.” The following therefore 
should be the rule of decision : 


189 She will only enjoy the property, restraining herself until her death; 
after her, the heirs of the former owner will take it. 


When a distribution is made by a father, 1f his own mother be living, no share is ordained for 
her ; since the law has only ordained the allotment of a share to the mother, when partition is 
made by sons with each other. It should not be argued, that her partition may be deduced from 
the law which ordains the allotment of a share to a grandfather, in the case of partition among 


grandsons. This is not partition made by her grandson, but by her sons ; it is, therefore, a distri- 
bution made by her own son.{j 


* Coleb. Dig- Vol. III. p. 27. + Coleb. Dig. Vel. II. p. 24. 


t Srr‘carsana TARKA LANKA‘RA does not admit the validity of sale or other alicnation by a wifeand the rest. Coleb, 
Dig. VoL [II. p. 27. 


§ Coleb. Dig. Vol. III. p. 23. 4] Coleb. Dig. Vol. IIE. p. 31. 
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Sir William Macnaghten writes.: “ But the doctrine laid down by Harindtha is, that if the 
father reserve two or more shares, no share need be assigned to the wives, because their maintenance 
may be supplied out of the portion reserved. It is also laid down in the Viwdddrnavashetu that 
an equal share to a wife is ordained, in a case where the father gives equal shares to his sons ; but 
that where he gives unequal portions, and reserves a larger share for himself, he is bound to allot 
to each of his wives, from the property rescrved by himself, as much as may amount to the average 
share of ason. These shares to wives are allotted only in case of ho property having been given 
to them. According to some authorities, if she had received property elsewhere, a moiety of a son's 
share should be allotted to them ; but according to other authorities, the difference should be made 
up to them between what they have received and a son’s share.” (Vol. L pp. 47, 48.) 

These opinions are however very little respected. : 


SELF-ACQUIRED AND ANCESTRAL PROPERTY DEFINED. 


190 Property originally acquired by the father is properly his own acquired Vyavasthi 
property. 


191 Ancestral property seized by strangers but recovered by the father with 
his own exertion and so forth, can be used as acquired by himself. 


I. If a father recover the property of his father (seized by strangers and) which remained Authority 
unrecoverd, he shall not, against his will, share it with his sons, for in fact it was acquired by 
himself.* Manu. 


IL. “ Over the grandfather's property which was seized (by strangers) and is recovered by the 
father through his own ability, aud over (any thing) gained by him through science, valour, or the 
like, the father’s full dominion is ordained. He may give it away at his pleasure, or he may defray ~ 
Lig consumption with such wealth ; but, on failure of him, the sons are pronounced entitled to equal 

’ 7 2 i 
shares."* JA GNYAVALKYA. 


SHaNKHA propounds a special rule regarding land :— 

192 Land, inherited in regular succession, but which had been formerly Vyavasths 
lost, and which one shall recover solely by his own labour, the rest may divide 
according to their due allotments, having first given him a fourth part.* 


By the term ‘solely’ the author intimates, that neither common funds were used nor joint 
personal exertions made. Still it does not become’ the separate property of the person retrieving 
it: but a fourth part of the land recovered must be given to him in addition (to his regular 
allotment :) by farce of the word ‘land;’ and because there is no reason for supposing it to be 
vague. * 


- 


193 Where there is ancestral real property, the father has full dominion Vysvastha 
over the personal property though inherited from the grandfather, and has power 
to distribute the same unequally just as his own acquisitions. 


_ © Coleb, Dé. bbé. pp. 134, 188. 
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The father is master of gems, pearls, and corals, and of all (other movable) property : but 
neither the father nor the grandfather is so of the whole real estate. JA°GNYAVALKYA. (D5. bh&, 
p. 29). But where the (grandfather's) estate consists not of land, corrody, and slaves, but only of 
gems and other movable property, there the father has not power to consume or dispose of all; 
since the reason is the same, and the text which declares the father to be master applies where 
the estate consists of both movable and immovable property. SRI“KRISHNA’s Commentary on 
the Déyabhdga, Sans. p. 42. 


194 Land, corrody, and chattels, inherited from the grandfather by the father 


in right of affinity, are held to be properly ancestral, the father having no power 
to use them as his self-acquired property. 


“The ownership of father and son is the same in land, which was acquired by the father’s 
; . . Og 
father, or in corrody, or in chattels.” (k).* JA GNYAVALKYA. 


(ck) A “ecorrody” signifies what is fixed by a promise in this form: “TI will give that in every 
month of Kidrtiki.* 


By “chattels,” from their association with land, slaves must be here meant.* 


That the property descended from the paternal great-crandfather is to he treated as that 
inherited from the paterna] grandfather, appears to be indisputable. But the question is, whether 
property inherited from the maternal grandfather and the rest is or is not to be treated just as that 
devolved from the paternal grandfather? To this question some reply, “that ‘his own acquired 
wealth, in the text of VISHNU, signifies that which was gained by his own act ; but, what is receiv- 
ed from the maternal grandfather, being gained without any exertion on the part of the father, is 
not acequired by his act ; he shall therefore reccive two shares or the like, as suggested by the 
gencral rule. It should not be objected, that the text only ascribing to the father and son equal 
domipion over property left by a paternal grandfather, they have not such claims in this case. 
Their oqual dominion is a necessary consequence of considering the term, ‘ property left by the 
paternal grandfather, 7as a mere instance of a general sense; else it would not be a rule, that 
the father, being the son of one born blind shall take two shares or other (greater) portion of pro- 
perty inherited from the paternal great-grandfather. The term ‘ property left by the paternal 
grandfather, ’ must be explained as * property inherited in right of affinity:’ whether it be received 
from the paternal great-grandfather, and so forth, the father and son have equal dominion over it. 
Nor should it be argued, that property regularly descending from ancestors, is alone inténded by the 
term ‘ estate left by the paternal grandfather ;° and that any other property, whether left by a 
maternal grandfather, or received in a present, or tlre like, is regulated by the law which allows 
he reserve of the greatest part and so forth, There is no argument to prove that ‘an estate 
devolving from the maternal grandfather and the rest is not considered as regularly descending 


® Coleb. Dé, bhé. pp. 25, 26. 
+ See ante p. 341 & Coleb. Dig. Vol. IT. p, 538. 


Authority 


Vyavaath’ 


Authority 


WaT 


Uy 


ATAIAA A, Caryl Stel Fra waste afesrg 
qq watuify aa aipteice waa wife 


BAA farsi gewma Gar wthacga atofe ay- 


faca: coifea-geagq nets «ca ufyaty a 
etsics wtety fos afgcere steta wy a8, 
Se fasl ation ttfacersl wate ais | wae 
qa aiarstate, what qe HIINS * ya aT 
ROMTS State Baar aes etdray fas 
Aastireg utyart wa frotratfe SBcs orz- 


al aenhare wftars steics ca feist 


Waa Gar -aifay Stzl Sel eecsB Bei ute 
fag frsingaia Sica afistareg wat ete 
ay wtettse farsi geaq Gartfeeta cate 
CUSY eilets Hates Sea | Qae erotres 
CA ATH AT SAS STAT AVIAN Ma Baar BTA 
sfact cata cate ate, cares ‘gfa-coja- 
SH) E-atal zee Blerwy @ Wi aife su,’ 
a Wea Orr ‘Ya-gtal ctaea er cole 
aial wen wef vty, @ aca atal wacate 
ate ey t, «2B eta ye-cNa-acNmH, Gy 
aia aofats caty eBrere i fa. wi. Sy. WW. a 21 
Bare arty | wsaqa— 


Vat HATS wy WA CSAS weag 
ANH AAS | 

Yaw weinetfar vated Bef cq 4a 
Sei cainifsecvsea ANH BWaEla Sal 


ATSTS MHITH 


ofiolafe agafeace fasta afral cra ore cytoti- 
fGwu faag cana Fal cat an Sta efacs aicza”) 
a& fam -apcad aez—‘agen faw fas-acasg wg: 
auics fasta WHS cada Sere cayey—sF sre- 
MA WS, OTe ‘FAS-eaja BAUS atel wis 
Stata Vatfes fasta sfars forei Hwa’ a frags 
fafaal faatwortazesy areas Bat? aytay, fas: 
WUA Grates ats Seithes sq, stetes Hasata! 
Scfastas wy ateics ca Way (fasta) Toiywe 
Bam Ata t feG oF AS AWweAAtAS ay, carey 
QSTHCN FMLA CI WES ai sess favtas siew 
forotcs went cy ta Stel Sc aiva frsinafante 7.x, 
WSLI GA Cag Sais fasta miss cy «aq ota 
Asat: forsra®, Mrasiag va! fa. Wi St wh zo, 4 


TWAsl-wofge 1 


Rertes; ong ferrwert(asa tis ese 
“saicatays retaieetecett ay ahrqtalacal 
ou fatqutseatis forsteeratyas yt fret. 
FITS | cm Ragen wate wartafietiqy- 
WHY Beats gery a wifige Provacqe sor 
Macy Sati ata are te efotye 


whats aeatrsgtetate *) fee afr starz. 


wlan forstaathe sq-rqa eiconicazd AAAS 
STTsGais Caftsigaucryae  ezfqe- 
faeicatag aree| Bedal) aie aftstazyae 
WsfAs-rSlqss riley atcorths, wwf 
Sts says frstgacniyaetyagfats aezae, 
ae tnsiaeze Zornes SAT azeH- 
aca Sats fsacate rcwtas | catataaie frae 
ate: yac*\waciaesfafe apcag, yrouq 
caleta wats colrsaaataaras ts | Bt gyara 
citad ayntentts fre +, Bie zraa 
Aang aoNe-wHatafate catyate | 
fa. wi. Sl. FY. a. 21 REBT | CoA 

Vat HMI Wl Wea trsrqs Taey- 
F2Tas | 

Vay Whorrere Nace. wR wae 
qi fers TaIqas 2 BITS 1 


' « fasices gata feoceys Cay carmectay woriewces” 
afs fam apa agar ‘aa ziary wartyratea, fra- 
fers aq frryraefats srotane: ; foredrartyncat- 
cast aafeesr say wafasten fara fastens forsis 
agfits fan-aee yofratqortdceniferese qe- 
tase, fors wrasinatcsa aWfGor Sy wayatg! we- 
fayahh wags Sewae Srtrgacaq yar" | 
feqgtavaerawertTs vst Paar aryl. 
Wats Waar? FAStAsts fagise ss sata: frqraa 
FSL, ASSEALTSA PtH AAPM SrS AZ SatefASwye 
ay terete: f&% wi. ol. eh a 31 


eM SCT TT TW Sine TACAS cosy Hains Sy, SHS ca AT) erafors Get, war faepowey arr 


wiuty Sas oeag WUics ASA caty-atfA ST | 
+ BVI—ay.- fF. F. €%o | 


VYAVASTHA~DARPANA 367 


trom ancestors : and legislators have not distinguished property devolving eventually on collaterals 
or on descendants in the female line.” Against this JAGANNA THA affirms: “That reply is not 
satisfactory ; for, when the heritage of onc who leaves no kinsman devolves on ® fellow student, 
or on a learned priest, the father and son would have equal dominion. In the case where the sou 
of a daughter’s son does not succeed to property eventually devolving on a distant heir, by failure of 
the direct descent in the male line, surely that son has no dominion if his father be dead ; but, if 
his father be living, he is not even noticed. The very same exposition is proper in respect of the 
heritage devolving, from the father of the paternal great-grandfather, on the grandson of his 
grandson ; fur that has not regularly descended* from-ancestors. But the heritage of the paternal 
yreat-grandfather, successively devolving on his son and the rest until it reach the great-grandson. 
has regularly descended, in that case the rule of equal dominion vested in father and son must, be 
argued : howaver, when a great-grandson, whose father and grandfather are both dead, succeeds 
to the estate of his paternal great-grandfather, he and his son have equal dominion. ‘There is ne 
objection to explain ‘ property left by the paternal grandfather’ an estate inherited in right 
of birth whereby the ancestor attains a region of bliss ; for texts show, that a man reaches heaven 


by the birth of a son, of a son’s son, and of the son of that grandson.f” Coleb, Dig. Vol. TT. pp. 
G1—63. 


This opinion of JAGANNA‘THA 1s reasonable and just. Consequently, 


395 The property regularly descended is to be treated like that devolved 
from the paternal grandfather. : " 


3896 The property devolved from ue maternal-‘grandfather and the rest can 
be used as sclf-acquisitions. 


“Ita father make a partition between himself and his sons, he may give or reserve, at his pleasure 
any part of his acquired wealth :? after this text of Visunv, the author of Vivddabhangdrnava, having 
cited the following opinions of CiaNnpEsHwanra (1), and Missra (2): — This concerns wealth acquired 
by the father without ysing the patrimony which had descended from his own father ” (1); “what has been 
acquired without adventuring patrimony »afather has power to Qstribute in cyual or uncyual shares (2)’—- 
says: “ that is reasonable ; for, what is gained on the adventure of property left by his father, -being 
considered as an acquisition of his father, by means of that property adventured, is deemed a part of his 
patrimony.’* (Dig. Il. p. 539). This however is not the doctrine of the Bengal school, according to which, 
the inchoate right arising from birth not having been admitted, the son has no right to his grandfather's 
property wihile the father lives: so, any thing acquired by the use of the grandfather's property devolved on 
the father, and which is then held to be the father’s, is of course his own acquired property, and not a part 
his patrimony. 


* Regular descent extends only to the 2 great- -grandaon ; on failure of him the estate devolyes on the wife, &c. but after 
some deviations the line of successions reverts to the lineal kindred. 
+ Ante p. 33.7 
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PARTITION MADE BY A FATHER OF THE PROPERTY ANCESTRAL. 


When a father separates his sons, (from himself,) his will regulates the division of his own 
acquired wealth ; but, in the estate inherited from the grandfather, the ownership (i) of the 
father and son is equal. VISHNU. 


(:) Ownership or dominion over the father’s estate during his life is not propounded by 
declaring the equal dominion of father and son over property inherited from the grandfather ; for 


that inference has been already‘disproved. But the father alone has abselute property ; and equal’ 


dominion 1s affirmed to show that no unequal distribution can be made in this case.* 


The ownership being figuratively attributed tg the son, though he be not the true owner, 

1 tight attendant on ownership is alone assumed : and that right consists, according to JIMU “TA- 
VATHANA in the power of claiming partition, and in that of resisting unequal division ; for there is 
no ground for selecting one of these rights to the exclusion of the other. It does not consist in 
taking an equal share with the father; for that is not acknowledged hy JIMU“rAVAHANA.* 


196 When the father makes a partition of the ancestral property, he may 
take two shares for himself, and allot to each of his sons a single share.t 


a 


For the text of Vartrtaspatt, which declares : “ The father may himself take two shares at a 

partition made in tise life-time,” relates to ancestral property.+ 
: e 

NARADA also saying: “ Let the father, making a partition, reserve two shares for himself 5" 
do so ordain without restriction. Dé. bha. p. 35. 

As for the text of VrrnaspaTi: “In wealth acquired by the grandfather, whether it consist 
of movables or immovables, the equal participation of father and son is ordained :” its meaning 
is, that the participation shall be equal ogguniform, and the father 1s not entitled to make a 
distribution of preater or less shares at his choice, as he may do in the instance of his own 
acquired goods. It does not imply that the shares must be alike. (Da. bhd. p. 42.) Consequently. 


197 A father may reserve for himself two shares of wealth which has regu- 
larly descended in succession (from ancestors :) he is not entitled to more, however 
desirous of it he may be. Da. bha. p. 49. . 


188 <A father has not power to make an unequal distribution of ancestral 
property, consisting either of land, or a corrody, or slaves, even though (any of) 
the causes before mentioned, namely superior qualifications, &c. exist.t 


" Coleb, Dig. Vol. III. pp, 86 and 43. 
+ W. Dd. kra. Sang. pp. 95, 96. 
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For the text of JAT@NYAVALKYA, which declares— “The ownership of the father and son is the 


sarne in land which was acquired by the father’s father, or in corrody, or in chattels,” is intended to 
restrain the exercise of the father’ 8 wilL* 


Consequently, immovable property inherited from the grandfather, and given or (unequall y) 
divided through the indulgence of the father, or through his favour, in consideration of filial piety, 
of a large family to maintain, or of inability to carn a livelihood, shall not be consumed nor enjoyed 


(a8 go distributed) ; for this coincides with the text which declares the equal dominion of father 
and son. Coleb. Dig. Vol. III. p.41. 


199 The father has ownership in gems, pearls, and other movables, though inherited from 
the grandfather, and not recovered by him, just as in his own acquisitions, and has power to dis- 
tribute them unequally,f provided the estate does not consist only of these,* 


100 But where the (grandfather's) estate consists not of land, corrody, and slaves, but only of 
gems and other movable property, there the father hasenot power to consume or dispose of all; since 
the reason is the same, and the text which declares the father to be master applies where the estate 
consists of both movable and immovable property.* 


But if the father give a deduction of a twentieth part and so forth, toa virtuous or qualified 
eldest son and the rest, itis not an unequal distribution ; for itis not of the nature of an unequal 
distribution ; and the allotment of greater or less shares only is forbidden.+ 


900 As the father should give to his son his proper share, so shonld he give 
to his grandson whose father is dead, and to his great-grandson whose father and 
grandfather are dead, shares which their father and grandfather were respectively 
entitled to have. : 


“Should an unequal distribution of the property inherited from the grandfather be never- 
theless made, a second partition cannot be requested, but the father 1s guilty of a moral offence ; 


as is intimated by JIU TAVA IANA in thes® words : ‘unequal distribution made by tha father is’ 


only lawful, (morally considered), in respect of property acquired by himself.” Consequently, 
sin® the father has full power over wealth which he himself acquired : his unequal distribution 
of it is lawful; but in respect of property wherited from the grandfather, that (unequal dis- 
tribution morally considered) 1s unlawful. This appears to be his meaning.” 


Thus JAGANNA THA has expressed a new opinion on the plea of such being the meaning of 
JiMUTAVAHANA, This is not however right. For if such had been the meaning of that 
author, then, as in respect of sale and gift he has said: ‘since it is denied, that a gift or salo 
should be made, the precept is infringed by making one ; but the gift or transfer is not null ;’ ” (82) 
go also in respect of partition of ancestral real property, ‘i would have declared a similar opittion. 
But neither he nor any of tho leading authorities of the Bengal school has laid down that if the 
precept of the law is infringed in the distribution of ancestral real property, the partition shall 


* Ante, pp. 363, 365. & W. Dd kra. Song. p. 96. ° + See Coleb, D& bhdé. pp. 29 & 53. 
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“pect 6 invalid. “Add to this, in the following case, it has been established by « mass of apthorities, 


baad: deterthined after an ample discussion, that unequal distribution of ancestral real property is 
‘illagal and invalid. . 


BHAWA'NI’ CHARN BA‘NARJYA’ APPELLANT versus THE HEIRS OF 
RAM KANTA BA‘NARJYA’ RESPONDENTS. . 


The appellant in this caso brought an action fn the Ziilah court of the “94-Pergunnahs against his 
father Rain K&nta, his brothers Gaydram ‘and A“ianda Chandra, and against Musst. Tar&m@ni and Musst 
P&rbati, wives of his brother Lakkhinérayan. A short time before the institution of the suit, Ram 
Kanta had executed a hissandmah or decd of partition, allotting unequal shares of his estate, movable and 
immovable, ancestral and acquired, among his sons, after deducting a small portion of the estate for his 
own support and for charitable purposes. The deed of partition was duly registered ; but on an attempt 
being made to carry it into effect, this suit was instituted. 


o 


The objections urged by him against the validity of the deed of partition are:—that it was written 
without his knowle Ige; that. his father was more than eighty years of age when he exccuted it, and not 
in full possession of his senses; that during the lifetime of his brother Lakkhinar&yan, the wives of 
that person coul@ not be or y included in the deed, as they had no right toa share; that the deed 


included his exclusive ‘property ; and that the deed contained no specification of the mueroantile concerns 
or of the patrimonial estate and so forth. 


The defendant Rim Kanta pleaded an answer that ho had a right to fnake such partition among 
his sons, as he considered proper, of Is estate real and personal ; that with respect to LakkhindrSyan, he 
had been excluded on account of his extravagance and bad conduct, and his share assigned to his wives, 
in order that he might not be left wholly destitute; that all*the ancestral estate had been included in 


the deed of partition ; and lastly, ‘that he, Ram Kanta, would hereafter make such disposition of .the 
mercantile concerng as he should judge proper. 


The Zillah judge was of opinion that, as the plaintiff was not a party to the deed of partition, that 
instrument was invalid and illegal; as it was incumbent on the defendant Ram K4nta to have obtained 
| the consent of all his sons previously to making a partition among them of joint ancestral pr operty. A 
‘decreas was theroforo passed for setting aside the deed of partition as void and of no effect. Possession 


as usual, of what he then héld and had per sonally acquired, was awarded to the plaintiff, the joimt pro- 
perty to be legally distributed after the death of Ram Kinta. 


On appeal to the Provincial Court of Calcutta, the above decree was considered as erraneous in cvery 
respect. The title of the plaintiff to the immovable property claimed by him, on the ground of its being 
his own exclusive acquisition, was considered as not being proved; and his claim to a third of the 
ancestral property was held to be inadmissible, because during a father’s lifetime ‘ son cannot sue for a 
division of such property; Ram Kanta the father, however, having domised pending the appeal; his 
heira were declared to be at liberty to sue, if dissatisfied, in a court of justice, when the division of the 
proparty of the deceased mous on ia aa on an — of the Hindu law. 


This deaision was : atl from to the Sudden ae Adawlut. Bhaw&ni Charan, while the 
sppeal was pending im the Provincial Court, presented ; a petition to that court, prayingsthat the property 
of Ram Kinta might be attached, in order that, after the death of that-person,- he might. be ablo to 
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secure his legal share of it. This petition was complied with, and an order was tesued accordingly for 
the attachment ; but Ram K&nte petitioned the Superior Court to prevent the exeeution of this gyder, 
en the grounds that thé deed of partition executed by him had not been carried into effect, that he still 
retained exclusive possession of his property, and that so long as he lived no one was competent to prefer 
a claim to any part of it, movable or immovable, ancestral or acquired. These objections appeared to 
the Superior Court to be founded on-law, and the Provincial Court was directéd, to withdraw the order of 
attachment. 

Under these circumstances, the provisions of the deed not havipg been carried into effect, Mr. 
Fombell, the second J udge of the Sudder Dewanny Adawlut, before whom the cauge was first heard, was 
of opinion that the merits of the case could be ascertained only by a reference to the Hindu law officers 

The deed of partition was therefore reforred to them, and replies were required to the following questions: 
| ist. Is such.a deed valid according to Hindu law, whether the property apecified therein was the 
ancestral or ycquired property of Rkm KA&nta, the person executing the same P : 

2nd. In the event of possession not having been given of the property specified in the deed of 
partition, to the parties therein mentioned by Ram K énta, and of his dying without altering or revoking 
the same, or making any other disposition of the property specified in it, is such deed binding on the 
parties therein mentioned and their heirs after the death of Rim K&nta ? | 

8rd. Was Rim K&ntdé authorised by the Hindu law, in the disposition of the property in question, 
to exclude one of his sons from all participation cherein, and grant shares to the two.wiyes of the said 
son P 

To the above interrogatories the Pandits delivered the following answers :— : 

1st. The Hindu law prescribes two rules for the distribution, by a father, among his sons, of 
ancestral property. The first: is, to divide it into twenty parta, and having made a deduction of one 
twentieth for the eldest, equal shares of the residue are to be allotted to all his sons. The second is, to 
make an equal distribution among all his sons, without deducting any specific share for the eldest. As 
the father eannot legally make an unequal distribution ef ancestral property among his sons, accord- 
ing to his will, the deed of partition, as far as it gocs to make euch unequal distribution, is not valid, and 
is not binding on the partics therein Se ee With respect to acquired pruperty, the law permite 
a father to make an unequal distribution of his own acquisitions among hie sons; if he be desirous of 
giviug more to one son as a token of esteem on acgount of his good qualities, or-for his support on account 
of a numerous family, or through compassion by reason of his incapacity, the father eo doing acts lawfully ; 
therefore the deed of partition, as far as it relates to the acquired property, is binding on the parties 
mentioned in it and their heirs, unless the deed awarding an unequal distribution was made through 
perturbation of mind, occasioned by disease or the like, or through irritation against any one of his sons ; 
in which case the said deed of partition is absolutely illegal and invalid. 


2nd. In the event of possession not having been given of the property specified in the deed of par- 
tition, to the parties therein mentioned by Ram KaAnta, and of his dying without altering or reyoking 
the same, or making any other disposition of the property specified in it, such deed is not binding on the 
parties therein mentioned and their heirs after the death of Ram Ka4ata. - 


3rd. By the Hindu law Bam Kanta was not authorised to grant shares of his property to the wives 


ef a living son, excluding that son from all participation, unless ener’ should be a valid reason for that 
measure. 


After inspecting the above opinions the second judge observed, that the answer delivered by the 
Pandits to the second question was conclusive as to the merits of the .case, all parties having admitted 


that the deed of partition oxeeuted by R&m K4nta had not been carried into effect during his life-time 


and that he had not made any other disposition of his property, and the law-officers having distinctly 
doclared the deed under such circumstances to ) be nugatory and of no avail. 
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recorded his opinion that so much of thé decree of the Provincial Court, as revorsed that part of the 
Zillah court’s decree which left the plaintiff in possession of the property then alleged to be held by him 
in hie own right (although disputed by the defendants, and not investigated by the judge), should be 
affiemed, but that the part of it which virtaally maintains the-validity of the deed of partition should be 
reversed, and. that. such part of the decree of the Zillah court as r-jects the said deed as inadmissible 
,nould, be affirmed : but the final deeision in this case was loft for the sitting of affother judge. Subsequently 
the cause was brought before the senior judge ; and two other questions were put to the Pandits, partly 
with the view to define, as accurately as possible, the grounds of decision in the present case, and partly 
to ascortain the provisions of the Hindu law in other analogous cases. 

lst. Supposing the decd of partition, executed by Ram Kanta, to be a legal and valid instrument, 
‘would it be rendered nugatory and of.no avail from the circumstance of the distribution specified in it 
not having been carried into offect during the life-time of Ram Kanta, although the opposition shown by 
the plaintiff’ prevented its being carried into effect ? 

9nd. If Ram KAnta in his tife-time had put all tho parties, excepting the plaintiff into possession 
of the shares alloted to them in the deed respectively, and had divested himself of all proprietory right, 

would such distribution of the property, movable and immovable, whether acquired or ancestral, be valid 
(notwithstanding the declared illegality of an unequal distribution of ancestral immovable property) ? 

The Pandits differed from each other on these points. The answer delivered by Chaturbhuj Pandit 
waa to the following effect:— * 

Ist. Supposing the deed of partition to be a legal and valid instrument, still a title deed, in virtue - 
of which possession has not been taken, cannot bo received in law as evidence of right, and there is no 
provision in the law to make such deed available, even though possession had not been obtained solely by 
reason of the opposition shown by an adverse party. The law declares further that this possession must have 
been in sight of the adverse party, without let or molestation on his part, and that possession for three 
successive generations even is not sufficient, unless it has been maintained in sight of the adverse party 
and with his acquieacence. Now, if by reason of the opposition created by the plaintiff, who in this case 
has stood forward as the adverse party, the defendants did not, during the life-time of Ram K&nta 

‘tain possession of the property specified in the deed above alluded to, it cannot be deemed valid or 
en on the parties, for the reason before assighed ; viz. thata title deed unaccompanied by possession 
must be disallowed as evidence of right. ; 

Some of the authorities cited in support of the above opinion are as follow :— 

4th. Pitdmaha-sanhitd :—“ Occupancy alone is not sufficient to constitute right without a title, nor 
will the production of atitle suffice unsupported by occupancy. It is thereforo determined that the 
existence of both is essential to constitute a right.” ° 

Sth. Vrihaspati-sanhitd:—" The right to land docs not accrue from mere occupancy, nor by the 
production of a title alone. From the union of both results a right, not otherwise.”’ 

7th. Na’ RavaA:—“ For the first, gift is evidence (of right) 5 - for the second, occupancy with a title ; 
for the third, oceupancy of long and uninterrupted continuance.’’ : 

9th. Ja’“GnyYAVALKyYa :—‘ Where there has not been possession even for a short time, 2 title is of 
little avnil. But where occupancy exists in one part, it may be said to exist with regard to the whole.”’ 

llth. Vrruaspatr:—“‘ Immovable property acquired by partition, by purchase, by descent, or from 
the king, is confirmed by occupancy, and lost by neglect.” 

The answer delivered by Chaturbhuj to the second question was to the following effect :— 

Supposing tho deed of partition executed by R&m K&nta to have been acceded to during his life-time 
by all the parceners ‘(excepting the plaintiff) ‘whose names were therein specified ; that they. obtained 
actual possession of their. respective allotments, with the ekeoption, however, of the particular share of 

smmovable property in the possession of the plaintiff; and that Ram Kanta divested himself of all pro- 
prictary right in the estate, yet- the said deed specifies two descriptions of property, viz. ancestral, im- 
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movable property” and acquired property, real and personal: now because no mention occurs in the 
DBdyabhdga or other law tracts of the egality of an unequal distribution of ancestral immovable property, 
beyond the authorised deductions of a twentieth, half a twentieth, &c*; because a father has not unlimited 
discretion, with ate to ancestral immovable property, and because where the Ddyabhdga upholds the 
validity of* a prohibited gift or sale it is always understocd as a proviso, that the donor be vested with 
power to make guch transfer, an unéqual distribution (over and above the authorised deductions before 
alluded: to) of ancestral immovable property cannot be maintained as valid. If the father make an unequal 
distribution among his sons of his own acquisitions, his motive must be looked into. If he were actuated 
by the desire of giving more to one son as a token of esteem” on account of his good qualities, or for his sup- 
port on account of a numerous family, or through compassion by reason of’ his incapacity, or through 
tuvor Ly reason of his piety, such distribution is valid and must be upheld. . But if such distribution were 
made by the father through perturbation of mind occasioned by discase or the like, or through irritation 
against any one of his sons, or through partiality for the child of a favourite wife, if cannot be upheld ; and 
the reason is, because it is not only not. conformable to law but it does not fall under the provision of the 
Dadyabhdga making a gift valid even though prohibited, as*that provision presupposes a power in the donor, 


and asa father under the circumstances above mentioned, has been declared to have no pewer in the 
slistribution of the estate. 


' Authorities :-— 
Ast. Dadyabhdga :—*‘ Ja“onvavavkya has declared, the ownership of fathér and son is the same in 
land which was acquired by his father, or in corrody, or in chattels. ° The meaning of the above is as set 
forth by Dhdreshwara: A father giving allotments at his pleasure has equal ownership with his sons in 


the paternal grandfather's estate. He 1s not privileged to make xn unequal distribution of it at his choice, 
us he is in regard to his own wealth.’’ . 


2nd. VisHNu :—“* When a father separates his sons from himself, his will regulates the division of his 


own acquired wealth ; but in the estate inherited from the grandfather, the ownership of father and son 
is equal,’’ 


3rd. Dayakramasangraha :—“ A father has not the power to make an unequal distribution of ancestral 
property, consisting cither of land, or a corrody, or slaves, even though any of the causes before 
mentioned, namely the superior qualifications of one particular son, &c. should exist, and the text of 
Ja’“GNYAVALKYA Which declares, ‘ the ownership of father and son is the same in land which was acquired 
by his father, or in a corrody, or in chattels,’ 1s intonded to restrain the exercise of the father’s will, for 
it. is impossible that, according to the literal meaning of the text (prescribing equal ownership between 
father and son) sons should have ownership thercin so long as the father, the owner of the ancestral 
property, continues to survive.”’ : 


4th. Deéyabhdga :--“Among his sons a father may make distribution, either by giving to the first 
born or withholding from him the deduction ofa twentieth part*® of the grandfather’s estate. But if he make 
an unequal distribution of his own acquired wealth, being desirous of giving more to one son as a token of 
esteem, or for his support on account of a numerous family, or through compassion by reason of his 
incapacity, or through favour by reason of piety, the father so duing acts lawfully.”’ 


5th. Ddyabhdga:—“ But the following text of NaRapa: ‘ A father who is afflicted with disease. 
or influenced by wrath, whose mind is cngrossed by a beloved object, or who acts otherwise than the law 
permits, has no power in the distribution of his estate,’ relates to a case where the father through 
perturbation of mind by disease or the like, or through irritation against any one of the sons or through 
partfality for the child of a favourite wife, makes a distribution not conformable to law.’ 


The answer delivered by Shobh4.ShAstrf, the other Pandit, to the first question, wean ae follows »— 


1t is assumed that the deed of-partition executed by R&m K&nta in favour of tho defendants, is 
a legal. and valid instrument: but it is at the-same time stated that, during his life-time, thos@in whose 
favour it had been executed did not obtain possession; of. their respective allotments. This circumstance’ 
was occasioned, it appears, from Ram Kfnta’s inability to give possession in consequence of the opposition 
shown by the plaintiff. The deed of partition, however, sufficiently demonstrates the relinquishment 
of right on the part of Ram Kfnta, and extinction of. property with regard to the estate in question, 
the title to which became consequently vested in those in whose favour the decd of partition was executed. 
&ndas the want of possession by those persons did” fot ‘proceed from neglect, their title remains 
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unimpeached, nor can any interval of time, | under such circumstances, annul their priviloge of taking 


possession of their repective allotments. The deed of parison must therefore be upheld as valid and 
binding on the parties. . 


The following is one of the wathorities cited in support of the above Opinion. 

VIsHASPATI:—* The omission to interfere by the owner, even though popession has been held 
hy the adverse party for three successive generations in his presence, will not avail against him, provided 
there exist some good cause for his non-interforence, nor will possession held for the same length of time 
by a person standing within the degree of relationship (to the owner) termed the Sapinda, or Sakulya, 
avail against the owner. 

The answer delivered by Shobh& Sh&stri to the second question was to the isliowiag effect :— 

The deed of partition under the circumstances specified in the interrogatory is invalid and not 
binding on the parties mentioned in it, as far as it goes to make an unequal distribution of the ancestral 
immovable property, but as far as it relates to the property acquired by Ram Kanta it must be upheld 
as valid and binding on the parties concerned ; because a man 1s vested with full authority over his own 
acquisitions, which authority is defincd to consist in the power of aliening it at pleasure. It must; 
| however, be observed that, where a father makes an unequal distribution of his own acquirel property 

by reason of any one of the legal causes, such as the greater filial piety of one son, his having a numerous 
family, incapacity, &c. &c. he (the father) dows not incur the guilt attaching to a transgression of the 
law ; but if, on the other hand, he make such uncqual distribution by reason of his mere arbitrary will 
and uninfluenced by any one of the causes above mentioned, then (as in the case of a gift ngainst which a 
prohibition exists) he incurs the guilt occasioned by an infringement of the law; but the distribution must 
be upheld, as valid and binding on tHe parties whom it concerns. This contitutes the difference. But as 


the father has not full authority (as defined above) over the ancestral immovable property, any distribu- 


tion he may make, other than that which the law directs, must be considered invalid, and not binding 
on the parhier: concerned. 7 


Authoritees :- — 


Ist. Ddyabhiga:—“ So VisHnvu Bays : ‘Whena father separates his sons from himself, his will regulates 
the division of his own acquired wealth: but in the estate inherited from the grandfather the ownership of 
father and son is equal.’ Thisis very clear. When the father separates his sons from himself, he may 
by his own choico give them greater or. less allotments if the wealth were acquired by himself, but not so 


- if it were property inherited from the Br ndiaener ‘because they have an cqual right to it. The father has 
not in such case an unlimited discretion.” 


Qnd Dédyabhdga:— But if he make an unequal distribution of his own acquired wealth, being 
desirous of giving more to one as a token of esteem on account of his good qualities, or for his support ou 
_ account of & numerous family, or through compassion by reason of his incapacity, or through favour by 
reason of his piety, the father so doing acts lawfully. Ja“anyavaLkya declares that : ° A lawful distribution 
made by the father _among sons, separated with greater or less allotments, is pronounced valid.’ So Vaias-— 
PATI: ‘ Shares which have been assigned by a father to his sons, whether equal, greater, or less, should be 
‘maintained by them; else they ought to be chastised.’ Na“rapa likewise: ‘ For such as have been separated 
| by. their father with equal, greater, or less allotments of wealth, that is a lawful distribution ; for the father 
is lord of all.’ Since the circumstance of the father being the lord of all the weath is stated as a reason, 


and that cannot be in regard to the grandfather's estate,-an unequal distribution made by the father is 
lawfal only in the instance of his own acquired wealth. a 


“Bad  Déyabhiga:—' The father has ownership in geras, pearls, and other movables, though inherited 
from thé ‘grandfather and not recovered: by him, just as in his own acquisitions, and has power to dis- 
" “gribute” them*t unequally, as Js GNYAVALKYA intimates: :’ “¢ Phe father is master of the gems, pearls, and of 


all (other movable property) ; but neither the father nor the grandfather is so of the whole -immovable 
eatate.”’ : ) 
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_, From the above conflicting opinions of the Pandite, and the authorities cited in support of them 
respectively, it will appear that they differed in two essential points ; the first Pandit asserting that a 
title under which there had not been occupancy, is of no avail; and the second contending that, to have 
this operation, the non-occupancy must be proved to have arisen from the wilful neglect of the party 
assuming the tit™: the first Pandit‘also holding that an unequal distribution made by a father of his 
own acquired property among his sons, cannot be binding on them, unless the father in making such 
unequal distribution had been influenced by some of the motives which the law enumerates as sufficient to 


authorise it; the other, on the contrary, considering such unequal distribution to be, though a sinful aet, 
valid and binding on the parties concerned. The chief Judge, after inspecting these opinions, gave notice 
to the parties that a fortnight should be allowed them, previously to a final decision with a view of afford. 


ing them an opportunity of adducing proofs of the accuracy of the doctrines maintained by the Pandits 
in favor of their respective claims. : 


Accordingly proofs and objections were file by all parties. 

It being, however, satisfactorily ascertained from the replies of the Pandits to the first interro- 
gatories, that the deed of partition executed by Ram K&nta was in several respects illegal ; the necessity 
of.ascertaining the relative accuracy of the conflicting opinions of the Pandits, delivered in reply to the 
queries subsequently put to them, was in this case superseded. In those queries it was hypothetically 
aussumed, for the reason already stated, that the deed of partition was legal, and had been carried into effect 
during the life-time of Ram KAnta ; which, from the admission of all parties and of Ram KAnta himself in 
the petition presented by him to the Sudder Dewanny Adawlut against the attachment offered by the 
provincial Court, was certainly not the case. Considering, therefore, the decd of partition (which was 
never cawried into effect) to be invalid, and not binding on the parties mentioned in it, the senior J udge con- 


curred in the opinion expressed by the second Judge; and a final decree was passed accordingly in con- 
formity to that opinion.* S. D. A. R. Vol. II. pp. 201—215. 


*Although the Pandits of the Sudder Dewanny Adawlut have differed upon some points in their 
i yavasthas delivered in this case, they concur in opinion that a father, in the partition of ancestral im- 
inovable property amongst his sons, is not authorised by the authoritics of Hindu Law, which are admitted 
to prevail in the province of Bemgal, to make any unequal distribution of such property, beyond a twentieth 
part, in favor of the eldest son. Chaturbhuj states on this point, that ‘because no mention occurs 
in the Ddyabhdga or_otber law tracts, of the legality of an unequal distribution of ancestral immovable 
property, beyond the authorised deductions of-a twentieth, half a twenticth, &c.; because a father has not 
unlimited discretion with respect to ancestral immoveable property ;:and because whcre the Ddyabhdga . 
upholds the validity of a prohibited gift or sale, it is always understood as a proviso that the donor be 
vested with power to make such transfor ; an unequal distribution (over and above the authorised deduc- 
tions before alluded to) of ancestral immovable property, cannot be maintagmed as valid.” In like manner 
Shobha Shastri, after declaring “ that the deed of partition exhibited in this cause is invalid, and not bind- 
ing on the parties mentioned in it, as far as it goes to make an unequal distribution of the ancestral 
immovable property ;’’ and after defining the full authority which a person has over his own acquired pro- 
perty, “ to consist in the power of aliening it at pleasure,’’ adds, “as the father has not full suthority 
(as defined above) over the ancestral immovable property, any distribution he may,make, other than that 
wich the law directs, must be considered invalid, and not binding on the parties concerned.” 


. The above concurring opinion of the Hindu law officers of the Suddcr Dewanny Adawlut, which is 
confifmed by other Pandits who have been consulted on the subject, appears .to be fully established by 
texts cited from the Ddyabhdga, and other authorities. 


It may further be deduced from the Vyavasthds of the Pandits in this casc, and the authorities 
cited by them, that if a father make an unequal distribution among his sons of his own acquisitions, 
and be influenced by the desire of giving one son a larger portion on account of his picty, or from any 
other, motive sanctioned by the law, his act is moral, legal, and valid. If he,make an unequal distribu- 
tion arbitrarily, withaat being actuated by any -of the motives which the law sanctions, his act ig immoral 
but valid. If in making such distribution he act under perturbation of mind, or under the operation of 
any cause which, in the eye of tho law, renders the father Incompetent to give more to one of his sons 


than to another; or in other words, disqualifies him for such a distribution, his act is immoral, illegal, 
and invalid, and the partition nrade by hii is absolutely null and void. 
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FATHER’S SHARE IN THE SON’S ACQUISITIONS. 


201 The father has a double share even of the property acquired by his own Vyavastls 


son*™. _ 


For the expression is general : “ Let him reserve two shares ;” or “ he may take two shares,”* Authority 


Ka’TYA’YANA declares it very explicitly : “ A father takes cither a double share, or a moiety” 
of his son’s acquisition of wealth.’* 


202 Here the father has a moiety of the goods acquired by his son at the 


charge of his estatet; the son, who made the acquisition, has two shares; and the 
rest take one share each.* 


203° But if the father’s property have not been used, he has two sharesf ; the 
acquirer as many; and the rest are excluded from participation.* 
+ | 
The father’s participation of two shares in the property acquired by his son relates to the 


case where the acquisitition was made without adventuring the property or by using a brother’s 
property.~ Dé. T. Sans. p. 24. | 


7 


205 Or else, a father, endowed with knowledge and other excellencies+, has a 
right to a moiety.* 


For an increased allotment is granted to the eldest by science and other good qualities. # 


206 A father destitute of such qualities has a double share in right merely 
of his paternity.* 


Therefore, the meaning of the text is, that a father may reserve for himself two shares of 


wealth which has descended in succession (from ancestors,) or of that whiqy has been acquired by. 


his son. He is not entitled to more, however desirous of it he may be.* 


* Coleb. Da. bhé. pp. 46 & 49. Dé. T. Sans. p. 24. Coleb. Dig. Vol. III. pp. 55 


As a son partakes of wealth acquired by his father, so a father is likewise entitled to partake of pro - 
perty acquired solely by his son. This is the only accurate exposition. Coleb. Dig. Vol. III. p. 55. 


t Where acquisition is made without adventuring a father’s property, the father takes two shares, the 
acquirer, as such, takes also two shares, and the rest are excluded from participation. But the father takes 
a moiety if the acquisition is made by the use of his estate, or if he is endowed with good qualities. 
This is the ee between participation of two shares and that of a moicty. D&. T. Sans. p. 24. 


tA father shall take two shares out of the pro 
common to all the brethren, and without employing th 


t : 
Coleb. Dig. Vol, IIT. p. 54. - e several property of the father. Racuunanpana. 
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Half must here signify equalable part, by the rple which expresses that ‘equal parts sre intend- 
ed when the proportion is not specified.” On the question whether that half bo one share as the 
moiety of two, or half of the whole, JI/MU’TAVA’HANA says : ‘half of the whole suu:.’ For if 
half of two shares were implied, why not say, or he shall receive one share, since the term ‘two 
shares’ must have some connection, therefore, to satisfy the question, #wvo shares of what ? two 
shares of property acquired. by a son must be aftirmed.* 


206 When the property is acquired by any one son through his own labour 
on his brother’s stock, the father shall in that case have two shares, and both his 
sons‘one share each. But if it were acquired on his brother’s stock and on his own, 
by his own lahour, the acquirer shall have two shares, the father two shares,* and he, 
who supplied funds shall have one: and in both cases the rest of the brethren 
shall be excluded from participation.* 


« The. brethren participate in that weatth which one of them gains by valour or the like, 
using any common property,either a weapon or a vehicle.”* In expounding this text of Vya‘sa, 
RAGHUUNANDANA says: ‘brethren, are merely an instance from which uncles and the rest should 
be also understgpd. There is equal reson why sons, grandsons, and great grandsons in the male 
line shall share in the reversion of the property belonging ,to the common ancestor ; and so docs 
the great grandson in the male line: for the son of a son also belongs to his ancestor; as the 
slave of a slave belongs to the master: this is also reasonable. If therefore property be acquired 
by the son of ason through supplies from his grandfather’s estate, the grandfather shall have 
half, the uncles and the rest a share each, and the grandson, who acquired the property, two 
shares: but if no supplies were received from the grandfather's estate, the uncles and the rest 


shall not participate.* 


Must not the text which ordains two shares be considered as relating to the wealth acquired 
by a son, and there is consequently no authority for the reccipt of two shares by a grandfather ? 
No; for it would be unequal that the son of a sén should partake of property acquired by the 
grandfather himself, but the paternal grandfather should not participate in property acquired by 
his grandson. The word ‘son’ is a mere instance of a general sense ; else the same term could 
not be so accepted in the text of J A‘GNYAVALEYA : “If the father make a partition, let him 
separate his sons (from himself) at his pleasure, and either (dismiss) the eldest with tho best share 
or let all be equal shares.”*. - me 


Coleb. Dig. Vol. III. pp. 56—58. 
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208 The paternal grandfather does - t partake of the wealth acquired by Vyuvastha 
his grandson, whose own father is living, but that father alone (does participate.) * 


For he has the chief dominion over the person who makes the acquisition. Reason 


209 If the acquisition was effected by the use of his funds, th® paternal -saemaatial may take Vyavastha 
one share in proportion to the wealth (employed).* 


210 In the case of an acquisition made by the son of a er should the property 
of the maternal grandfather have been employed, he shall take a share proportionate to*the 
capital used, aud the maternal uncles and the rest shall have no shares, But if the acquisition 
were Made without such use of property, the maternal grandfather shall have no share.* 


Legal opinion admitted by the Sudder Court, and examined and approved of by 
Sir William Macnaghten. 


Q. A man had two sons, the eldest of whom dicd before his father, leaving @o sons, to whom he 
bequeathed by will certain self-acquired property. The father and three brothers of the deceascd severally 
claimed a shareof the property so bequeathed. Supposing the deceased to have acquired the property 
solely by his own funds and personal exertions, in this case, are all the claimaints ent€led@bo share such 
acquisitions ; and if so, in what proportions? On the other hand, supposing the property to have been 
acquired with the aid of the father’s funds and labour, in this case too, how will the property be divided 
among the individuals in question? Whats the law as to their right of sharing the property, 
whether living together or separately in respect of food ? 


R. Of the four brothers, if one (whether he lived jointly with the re-t or separately in respect o¢ Property acquired by one 
. : ; Ey ; , ; ; eof four brothers with the aid 
tuod) bequeathed his self-acquired property to his*wo sons, and died before his father; in this case, if the of his father’s funds and lab. 


property have been acquired with the aid of the father’s funds and personal labour, a moiety of such 0" eda a 
acquisitions belongs to the father, and the other half will be made inta five parts, of which two will go to bee vd | go to the father; 
the acquirer, and one to each of the three brothers : supposing the property to have been acquired without San of hy uses 1 it, 


the aid of the father’s funds or labour, in such case the brothers have no right to any share, but the eg beens rite 
: wigan? ‘ ° 5 ' le father 

futher is entitled to a moiety. 1n both cases, the acquirer’s sons are entitled to the portion to which taking one and the aoquirer 

their futhér was entitled. This opinion is conformable to the Ddyabhiga, Dayatatia, and other authorities. °?* 

; Authorities : | 

The text of Ka‘rya vana citedgn the abovo authorities :-—“ A father takes either a double share, or a 


moiety, of his son’ 8 acquisition of wealth.” 


“ Here, the father has a moiety of the goods segenea by his son at the charge of his estate; the 
son who made the acquisition, has two shares; and the rest take one a piece. But, if the father’s estate 
have not been used, he has two shares ; , the acquifer, as many ; and the rest are excluded from parteins 
tion.” The Ddyabhiga, 


Sudder Dewanny Adawlut. Maen. H. L. Vol. IT. Case 18, pp. 163, 164. 
Sir William Macnaghten writes : “ According to the law of Bengal, the father may mute an 


unequal distribution of property acquired by himself exclusively, as well as of movable ancestral 


* Coleb. Dig. Vol- ITI. p. 59. 
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pet : 

property, and of proper of, whatever description, r@overed by himeelf, retaining in his own 
‘ands as much ag he may think fit ; and should the distribution he makes be unequal, or should he 
without rN just cause exclude any one of hia sons, the act- is valid though sinful. According to 
JruuTaAvVa HANA, RaoHuNanpana, Sax’ KRISHNA, and other Bengal authors, when partition is made 
by a father, a.chare equal to that of a son must be given to the childless wife, not to her who has 
mate issue; that where he. (the father) reserves a large portion for himself, his wives are not 
entitled to any specific share, but must be maintained by him; and that where unequal shares 
are given to sons, the average of the shares of the sons should be taken for the purpose of ascer- 
taining the allotments of the wives.” (Vol. I. pp. 44, 47, & 49.) 

These however are not quite correct and accurate ag regards the doctrine of the Bengal school, 
as will be found on reference tothe Vyavasthds Nos. 192, 5 198, 174, 175, 176, 177, 178, 180 & 
184, and their corroborative authorities and remarks, all of which are the do¢trines of, and al- 
most all of which are quoted from, the authorities alluded to by the learned gentleman. 






SECTION I1.—PARTITION BY BROTHERS. 


THE PERIOD OF SUCH PARTITION. 


911 If the right of property be annulled by death, degradation for sin, dis- 
regard of temporal matters, or by the quitting of the condition of a householder, * 
or if the father chooses while his right still subsists, the sons become entitled to 
partition : from that time therefore does the period of partition commencet. 


* 


212 However, partition is not lawful, while the méther lives (a)f. 


(a) That is, such partition isunlawful in respect of religious duties, and is only lawful in 
respect of property. See Cole. Dig. Vol. III. p. 78.- 


* 


For brethren a common abode is ordained, so long as both parents live: but after their 
decease, religious merits of separated brethren increase. Vyasa. After the death of the father 
and mother, the brothers, being assembled, will equally divide the paternal estate; for they have 
not power over it while they (the parents) live. Manu. However,-——— 


»~ » px BR 
* Vide ante, PP hit 


me 
_” ¥ After thé hatilial ‘OF ‘civil death of the father, dither Se the sins live together, or let, them divide 
the aternal estate. This alternative is pronounced by Manv :+—Either let them thus live together, 
-or, if they desire ( separately to perform) religious rites, le} them live apart; since religious duties 
are multiplied in es irre houses, their ae is therefore lePal (and even laudable.) 


of 


t Coleb. Dé. bhé. pp. 54—56. 
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113 With the mothar’s consent, the pagtrtion is lewfa]l. Coléb. Dé. bha. p. 57. Vyavasthé 


: The condition “and when the sisters are married’ dogs pot intend g distinct period, but 
inculcates the, nacegsity of disposing of them in marxiage. Coleb. DA. dbhé& p. 21. 


The alleged power of sons to make a partition, when the father is incapable of business 
(by reason of extreme age, &c.) has been asserted through ignorance of express passages of law 
(to the contrary.) Titus Ha‘rrta says: “ While the father lives, sons ‘have no independent power 
in regard to the receipt, expenditure, and Gailment of wealth. But, if he be decayed, remotely 
absent, or afflicted with disease, let the eldest son manage the affairs as he pleases.” So SaNKHA 
and Lixuira explicitly declare: “If the father be incapable, let the eldest manage the affairs 
of the family, or, with his consent, a younger brother conversant with business. Partition of 
the wealth does not take place, if the father be not desirous of it, when he is old, g his mental 
faculties are impaired, or his body is afflicted with a lasting disease. Let the eldest, hike a 
futher, protect the goods of the rest; for (the suppo \AS) the family w founded on wealth. 
They are not independent while they have their father ‘living, ‘nor while the mother survives.” 
These two passages, forbidding partition when the father is mcapable of business, or when he 
labours unde#a lasting disorder, direct that the eldest son should superintend the household, 
or @ younger son who ia conversant with business. The text last cited, therefore, runs “ not 
ul the father desire it not ;” and it was by mistake that it was written “if he be incapable 


of business, partition of the wealth takes place, &c.”? Cole. Dé. bha&. pp. 19,20. 


EXTENT OF THE SHARES OF THE BROTHERS. 


‘Two modes of partition among brothers alike by class* are propounded; namely, either with 
‘deductions or else an equal division.t The deductions are of various kinds as ordained by the 
different sages. They ar@as follows -— 

Manu :—* The portion deducted for the eldest ja a twentieth part (of the heritage,) with 
the hestpf all the chattels; for the middlemost, half of that, or a fortieth ; for the youngest, 


'* 66 \TR ages ober Gisis'the Kol, brothers born of a wiokber of different clase from that of the father 
were'also entitled to share.,' Now however itis useless to state the particulars of the same, sporvoeit 
as the marriage with « git] ofa different class having been prolitbited in the’ Kalt age, the heritable 
right of a son born of such a girlis annulled, 


* + Vide Coleb. Dé, bhé. 4p, BLGAV¥,D6. irra, sang. p- 104.—Coleb. Dig. Vol. U1. pp. 546.--087. 
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| | ——: . : ~ 
quarter of it, (or an eightieth.) The eldest and youngest respectively take their just’ mentioned 


portions ; and if there be more than one between them, each of the intermediate* sons has the 
mean portion (or fortieth.). Of all the goods collected, let the first born take the best article, 
whatever is most excellent in its kind, and the best of ten (cows or the like.) But, among brothers 
equally skilled in performing their several duties, there is no deduction of the best in ten (or the 
most excellent chattle ;) though some trifle, as a mark of greater veneration, should be given - 
to the first born. If a deductjon be thus made, let equa] shares of the residue be ascertained 
(and received ;) but if there be no deduction, the shares must be distributed in this manner: Let 
the eldest have a double share, and the next born a share and half, the younger sons must have 
each a share: Thus is the law settledt. A younger son being born of the first married wife, 
after an elder son had been born of a wife last married, it may be adoubt in that case how 
the division shall be made : Let the son bern of the elder wife take one most excellent. bull deducted 
from the inheritance ; the next excellent bulls are for those who were born first, bat are inferior 
on account of their mothers, (who were married last.) A-son, indeag, who was first born, and 
brought forth by the wife first married, may take one bull and fifteen cows; and the other sons 


inay then take, each in right of his several mother : such is the fixed rule.’ t 


Manu and Vrisnaspati:— All the sons of twice born men, produced by wives of 
the same class, must divide the heritage equally, after the younger brothers have given the 


tirst born his deducted allotinent.”’ 


Varnaspati :—* Two modes of partition are expressly ordained for co-heirs : one, in the order 


of seniority ; the other, by allotment of equal shares. The eldest (or he) who is pre-eminent by birth, 


BZ ; 

‘Eldest’ -~that is, first by birth among brothers, born of mothers or step-mothers alike by class. hus 
Manu:—“ Between sons born of wives equal in class, and without any other distinction, there _can be me 
seniority in right of the mother, the scniority ordained by law is according’ to the birth. So 
‘the eldest is the first born of all the sons; the youngest is the last born; and all the intermediate 


sons are middle. 


The fortieth part should be computed on the whole estate, not on;the residue after deducting a 
twentieth part ; for that is expressly declared by the term ‘ half of that.” ‘The same should be also affirm. 
ed in respect of the eightieth part. Coleb. Dig. vol. II. p. 549. 

+ This however must be understodd as a plicable to the case where the eldest .and the one next 
to him are endued with learning and other aslitiens and the younger brothers are devoid of any good 


quality. Kullikabhatta. 


t Thus Manv delivers four modes of unequal partition ; and since partition eannot be made in four 
“Ways in the asanie case, it must be affirmed that he. intends a distinction according to circumstances. 
Such is the opinion of Atlikabhatta, Chandeskwara, end others. Coleb. Dig. vol. Ii. 558. 
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acience, and virtuous qualities, shall receive two shares of the heritage ; the rest shall shure alike 


but he is vererable like their futher.” 


Vasnisnra :— Partition of heritage among brothers shall be thus made: the eldest shall take 

2 a 
a double share, and the tithe of cows and horses; the youngest shall have the goats and sheep, 
and one house ; the sword and other black iron,, and the furniture of the house, shall belong to 


the middlemost.” . 


id 


Viaisitint 2 Let suns produced by wives of equal class receive equal shares, but give the best 


ehattle as a deducted allotinent to the first born.”’ 


Tianira -—-* When a herd of kine is to be divided, let the rest of the brethren ace a bull to the 
eldest brother, or give him the best chattle, leaving to him the images of deities and = the 
patrimonial house, let them remove and erect other habitations: or if they remain in the same 
court, the best apartianent shall be osigned to the eldest, and successively the next best to the 


others.”' 


A PASTAMBA :—‘ In certain countries a suvcaraa, a black cow, and the black: produce of the 


earth, devolve on the eldest son, together with the utensils of the comimon futher.” 


Saxnkia and Likurra :—-“ To the eldest son a bull shall be given ;, to the youngest, a house 


other than the father’s habitation.’’ 


ForamMa -— A twentieth part of the heritage, u pair (of kine), a car with beasts which have 
teeth in both jaws, and the bull kept for impregnation, shall belung to the eldest ; cattle blind 
of one eye, or old, and those of which the horns are broken, the tail hairless, shall belong to the 
middlemost, if there be two or morc head of such eattle ; a ewe, sume prain, iron, a house, a 
cart and yoke, and, one of every sort of quadruped, shall belong to the youngest, the residuc 
shall equally be divided. Onc bull ‘shall be the additional portion of an eldest son (born of a 
wife last married, or if ) produced by the first married wife, he shall have a bull and fifteen 
cows; or the same deduction (which is granted to tan elder son born of a wife last married,) shal] 
be reccived by a younger son born of an elder wife. Or the first born shall first choose and take 


any one chattle, and ten head of cattle, (and the rest shall successively make a similar selection) .”’ 


_ Citing the scripture :—“ Let equall shares be given to all without distinction, or let the eldest 
deduct the most excellent cattle ; or let the first born take one of ten (cows and the hke,) and 


* The right of taking a double share, too, is not confined to the case of primogeniture. Thus Varaas. 
PATI says: ‘The eldest by birth, by science, and by good qualities, shall obtain a double share of the 
heritage.’ Coleb. D4. bhé. p. 39. © eo. 
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chattel to 


let. the rest shares equally, ” the text of Boupuayana directs the best i 


® Siven fe the 
eldest, and one out of ten cows or other decade of homogencous thing's. ! 


BoupHne YANA :—“On the death of the father, the Portion st the eldes'\ ‘on is, in the 


L Ordiny of the 
four classes, a bull, a horse, a yoat, and a sheep.” 


Na rapa :—“ To the eldest a greater portion shall be given, a worse (or i 
: %1) share jp ords 


' : 1yT~ 
ed for the youngest ; the rest shall have equal allotments, and an unmarried 7 


Shall alw, bitve: 
sb portion.” 


rs i] 


Devana :-~— The mean portion (or fortieth part) is ordained for sons who have 4 meas 
. ChOCAS IONS © 
° é $ ee, 
but let the tenth part of the herituwe be @iven to the eldest who conducts Ai 
: = mr xt Acard 
a arehieua 5 
ee 


to law.” Fide Coleb. Dig. vol. Hl. pp. 546—587. 


Thus the deductions ordained by the lawgivers are so different that it is impossible toncile 
them. It appears however clear that they may be given according to special cir 
a ZAICeS, 
It. appears morover clear that those of the brothers who are endued with good qualities — . 
7 One 
entitled to deductions; as is most explicitly de¢lared by Varinasparr :-— “Of those ¢ 

‘ 

who is endowed with science* and good qualities is entitled to receive a greater portios? 
the sons shall succeed to their father’s estute, as is ordamed ; but he who is distinguished-by - 
: 


am good conduct, shall take a greater share than the rest. Progenitors become truly the pura 
t 


of a son, through him whose tame is spread in this world, for scrence®, skill in arts, courage, wei 


3 


wnd tor knowledge, liberality, and virtuous actions.” That brothers deficient in good qualities & 
addicted to vice are mtitled not ly l jODS re . \ 
: ( ‘¢ are unentitied not- only to deductions but also to thei shares in the heritage, 


us is manifest from the followings passaze of the / irddsbhangdrnacn: © 'Vhe gyeater share in 


night of prunoveniture, comprising the twentieth part and so forth, jis denied to an eldest son 


ho 1s -irt ; ) ee ee oy . 
who is not virtuous, by the following text. ‘AH those brothers (whether first born or younger) 


”, 


who are addicted to (any) vice, lose their title to Inheritavee. Virtue as well as primoveniture is 


declar 2 tesatygs 2? rm : 
ed requisite. Che conclusion arrived at orp eonsideration of all the texts cited aud commen. 


tari 
es, ke. 3 is, that good qualities render brothers entitled to deductions,and that the extent or propor- 


* © Science” . -—stndy of Vedas 


the frat three clases, the Bréhnce aral other branches of the sacred literature ; and that. is peeuhar to 


2 and the rest. 
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tion of such’ deductions is ordained with reference to priority or posteriority of birth. But in this 


( Kalt) are, owingy to bruPhers éndued with such qualities as entitle one to deductionst being: rare,— 
114 The allotment of deductions has at present become mmphedly obsolete.* 


115 But even if there be a brother entitledt to a deduction, he cannot com- 


pel his brother or brothers to give it to him. 


Inasmuch as it is an bonorifie gift optional with the other brother or brothers.t 


Jiuuvravauana admits that good qualities entitle a brother toa @duction and that the 
allotment thereof depends on the option of the other brother or brothers ; but he only mentions 
the instance of the eldest being eatilied to a deduction of a twentieth part, and that of its allot- 
ment depending on the ‘veneration of theyounger brothers, whereas it is manifest from the” autho- 
rities cited that all or ‘any of the brothers endowed with good qualities are entitled to dedactions, 


and that deduetions are of various kinds.§ 


JAGANNATHA at last says: ‘Atthis time, in .our country the practice of deducting 4 
5 
twentieth part or the like is alinost wholly disused, but some chattel of small value is given to 


the eldest as a token of veut 


¢. 


Although the eldest brother deserves to pet something more than the other brothers, by 
reason of: his producing great spiritual benefits to his father by delivering him from the hell 


called gut and so forth, yet the allotment thereof is dependant on ‘the option of the 


* Vide Coleb. Da. bha. p. 62. Maen. H. L. vol. I. p. 17. 


a ae a | : 
"+ The knowledge of the Vedus, the practice of the ‘religious actions ordained by the Vedae, not 
deceiving a younger brother, as well as other qualities, render one entitled to a deduction. SRI KERISHNA’S 
cgminent.on the Déyabhiga, p. 80... - z oe : 
Bd Consequently, the allotment of a deduction ‘depends not only on good qualities of the receiver but 
also'on the option of the ‘giver. ae a 
tice feet” 35 OD ast stale 46 ie .o. 4s go 28 a OR ‘ io : oe 
.. .§ This is affirmed by Jaaanwa tka himself thus: “a deduction of a twentieth part, &c. is allowed 
by other brothers through affection and to preserve due respect, because the elder brothers are venerable 
such deduction concerns however the elder brothers who are endued with virtue. Dig. vol. II. p. 521. 
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younger brothers, inasmuch as it 18 “not ordained by any lawgiver that the eldest can realize 
it by having recourse to law in case it be not given amicably. 

“In low classes (the precedence of sons is regulated) by the goodness of their disrout oi, 
Among twins, (the eldest is he) who is first actually born.”’-—Drvata. ‘ In low classes ;’ 
vile tribes: by the term expressed in the plural number, mixed classes, which adopt the duties of the 
servile tribe are &mprehended (in the text.) Among these precedence of seniority is regulated 
hy conduct and good disposition. Consequently priority of birth does not entitle the Shidra to 
deductions. Accordingly Va‘cnaspati holds that Skédras have no additional portion in right of 
seniority of birth. Manu also says :—“ For a Shidra is ordained a wife of his own class, and no 
other: all produced by her shall have equal shares, though she have a hundred sons.” From the 
words ‘equal shares’ he refers that no deduction shall be made in right of primogeniture. “Of 
those sons, he who is endowed with science and good qualities is entitled to receive a greater 
portion.” Ff it be alleged that as this text of. VRIHASPATI has a eerie import regarding 
deductions, why should not the Shaudras be entitled to deductions on account of good 


qualities ? The reply is: no, they cannot be, inasmuch as they cannot be endowed with such 


~ 


ualities.* Consequently,—, 
116 Deduction is never allowed among the Shddras. 
This opinion of RaGHuNaNDANA is precise. See Dé. T. p. 56. 


In ages other than the Kati, unequal partition was made among the brothers according to the 
seniority of their mothers in respect of classes. But in the present (Aa/i) age, the heritable 
right of a son born of a mother of a different tribe (from that of the father) having become ex- 
tinct in consequence of prohibition of marriage with a girl of a different tribe, that unequal diss 


tribution is become wholly obsolete. ° 


« 


“Jf there be many from one, alike m number, and in class, but horn of rival nwthers, par- 
tition mugt be made by them according to laws, by the allotment of shares to the mothers.” 
—Vrinaspati. “If there be many sons of one man, by different mothers, but equal in number, and 


alike by class, a distribution among the mothers, is approved.”—-Vya'sa. The distribution if made 


1. e. Inser- - 


Vyavasthi 


according to these two texts cannot also be tantamount to unequal partition, inasmuch as partition is ‘ 


directed to be made if the number of the sons born of one mother of the same class be equal with thut 


of the sons barn of each of the (other) wives of their father: so that, after dividipg the estate with 
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* The qualities which entitle one to deducted allotmenty, are: knowledge of the Vedas, practice 
of the religious acts ordained ‘by the Vedaa, not deceiving a yo/mnger brother, and the like. (Commentary 
on the Dayabhaga. Sans. p. 80.) But the Shidras are not (qualified or allowed to study the Vedaa. 
See Coleb. Dig. vol. II. pp. 578, 579.- _ : 
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reference to their mothers, if the sons subdivide it according to their own numbers, there is equa’ 


sartition in the end. Had the above partition been directed even where the number of the sons born: 
} : 


of each mother was unequal,then there would be apprehension of uncqual partition ; but such appre- 


hension is removed by Vainasvat! himself, thus: “ Among the brothers who are equal in class 
: : 3 ; te) j P) 


but vary in regard to the number (of sons produced by each mother) the shares of the heritage 


are allotted to tho males, (not:to their mothers.)”’ 


JAGANNA TILA says :—* That rule directs partition to be made among the brothers through the 
® 
medium of their mothers, when the number of sons by the several mothers is equal, to avoid 


the trouble of distributing a very great number of shares. And when the subdivision is made, 
every son receives an equal share. This has been ordained by Varutaspati, to facilitate partition * 


There is no’ real difference.’”* This appears to be reasonable. Consequently,— 


117 =n the present age, the shares of the brothers are equal. 


After speaking of a father, HLa‘utra says: “1f he be dead, the partition of inheritance should 
be made eqftally.” So Usanas says: “The distribution among brothers born of women of the 
same tribe is ordained to be made equally.’ So also Porrntxass says: © When the paternal 
inheritance is to be divided, the shares shall be equal.’ JacGnyvavaLkya goo declares : “Diet the 


® 
sous divide equally the effects and the debts, after the death of both parentst.” 


118 Ina partition made between ourasa and datiuka sons, the omrasa son 


has two shares, and the adopted son (who must be of the same class with his futher) 


takes one share. W. Kra. sang. p. 110. 


baal 


119 The grandsons whose father is dead, and the great grandsons whose 


father and grandfather are dead, are respectively entitled to shares of their father and 


grandfather (whont they represent ;) and not shares with reference to their number. 


* Coleb. Dig. vol. IL. p. 875. vol. III. p. 110: 
ft See Coleb. Da. bha. pp, 61, 62. 
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‘sl. “ Should ‘a son die‘ before partition, his son shall ‘be made partaker of the estate, pro- 
: vided he has not received from_ his grandfather‘ property sufficient for. his support. He shall 
receive his father’s share from his uncle or his (uncle’s) son; and the same proportionate share 
shall be, according to jaw, allotted to all the brothers: (or if that grandson be also dead) let 
-his.son take, the share; beyond him (lineal succession) stops.”*—JAUNYAVALKYA. If there be 
many sons of the deceased (son), their father’s. share only (and rio more) should be subdivided and 
allotted amongst them. In like manner, on the extinction of right of the (late) owner’s grand- 


son, his (the latter’s) share only shall be taken by his sons (the great grandsons of the late 
owner.) Da. T. pp. 11, 51. 


‘ Consequently, if the grandsons, having received ' allotmerits from the’ paternal grandfather 
in his life time, reside apart, and their uncles remain’ united with their own father, in that case, 
when these make a second partition, the grandsons shall have no share. However, grandsons are 
entitled to:obtain partition of that property which had belonged to their paternal grandfather. 
Coleb. Dig. vo]. ITI. p. 82. : | 


II. But to grandsons by different fathers shall be allotted the portions of their respective 
futhers.t—J A GNYAVALKYA. : 


If one of the co-heirs, through confidence -in his own ability, decline his share of the property. 


inherited from }is father, gran d{ather, or other ancestor, something should be given to him, be it 
only, a prastha of rice,on his separation, for the purpose of obviating any future cavil on the part. of his 
son.or other heir. Thus Manu says: ‘If any one of the brethren has a competence from his own 
occupation, and. desires not-the property,.he may be debarred from his share, giving him some trifle 


* Consequently, if brothren live together after the death of their father, a brother shall receive a share 
when partition is subsequently made ; or shoulfl one of the brothers die betore his father, his son shall 
ake his share ; should he also die before his grandfather, his eon shall receive the share: und if this 
last also be dead, his son shall not take the allotment ; fot he js more remote than the fourtQ in descent. 
Coleb. Dig. vol. LE. p. 83. a. 


+ To grandsons, of whom the fathers are ‘different, shall be allotted portions in right of their BUVET- 

al fathers: all the grandsons succeed td thé proper. shares: of their respective fathers. Consequeritly, 
"(80 many shares sho d be formed as there are sons of the original: proprietor. and should be given to their 
respective sons; and let them take those shares, whether. they be uterine brothers or born of different 
mothers, and whether’ théy live togethef, or subdivide the shares according tothe number of their own 
brothers respectively : such is the meaning of the text. “This rule of adjustment is grounded on posi- 


tive texts. Coleb. Dig. vol. IIT. pp. 6,7. 
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in - Jieu,, of a inaintenance.’ So Tx unvay ALKYA: “The separation of one who is able to support. 


himself, ded is not desirons of paittic ipation, may be! completed by giving some trifle.’ Coleh. 
DS, bli. p- G2 


120 ‘If any of the brothers in whom the ‘uhuiitanss vested die” leaving no 


ake 


e f 


his share. 


ae opinions delivered in, and admilled by, the several Courts of: Judicature, and 
examined and approved of, .by Sir Wi Hae Macnaghten. 


Q. A landed proprietor had two sons. Of these, one died, leaving four sons, of whom 
two are living, and the other“two dead, leaving: their sons. In this ease, to what proportion of the 
lands is’ each entitled ? 


J. Supposing the person in question to have died, feaving SOINLE landed property, and two 
sons, and, of the two sons; one to have died, leaving four sons, of whom two huve since died, 
and the other two are living, then the property left by the original proprictor, should be made 
into two shares, of which one will devolve on his son, and the remaining one will be subdivided 
into four parts, of which two will go to the two.surviving grandsons, and the other ftwd portions 
to the heirs of the two deceased grandsons. If, of the deceased grandsons,one had many sons, and 
the other had ‘less in number, they will, in that case, take their father’s respective shares, and 
divide them, according to the numbers of the brofhers, among themselves. 
conformable to the Déyalhdga, Ddyakramasangraha, and Mildkshard. 


This opinion is 


Me + Authorities: 


« Among the issue of different fathers, the allotment of shares is according to the fathers.” 
The ‘purport of the text, however, is this: If there be a numerous‘ issne of one brother, and 
few sons of another, then the allotment of shares is according to the fathers. If there be one 
“son living, and sons of another son (who is deceased ,) then one share appertains to the surviving son, 
‘and the other sHare gocs to the grandsons, however -numerous. 
is founded on their relation by birth to their own father ; and they have: /2. right to just so much 
“as he would” have ‘been entitled to. Accordingly, - a great-grandson, whose father (as well as 
: grand-father) is deceased, isin like’ manner an equal claimant with’ the son and grand-sons ; 
for he liéwise presents a funeral gblation.”’, This) is laid down in m thes Diyabhdga, and is confor - 
mable to the Lu, iyaky amasangraha, : , 


“4f unseparated brothers die, leaving male i igsue, and the pomber of sons be unequal, one 
“Having tivo sons, another three, and # third four; the two receive a single share in right of their 


"father ; ;. the other three‘take one share appertaming to their: father ; the remaining four simi- 


Jarly obtain one,‘ share due to their father. So, if some. of the sons be living, and some -have 

died leaving male issue, the same method should be obsorved ; the surviving sons take their own 
allotments, and the gons of their deceased. brothers” ‘recelve the shares of their own fathers * ree 
spectively. Such is the adjustment prescribed by the text. | Mitdkehard. ; 2 


- Caleutta Court of Appeal. Macn. H. L. vol. IT. Ch. I. Case 8, (pp. 10 iy 
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~Q. Of four brothers, who had received | some, property, ‘odie an immovable, *by gift 
‘from thbir maternal grandfather; the - eldest died, JTedving a son (the complainant) , and then their 
‘ mother died. ©‘ Subsquently to her death, two of ‘the surviving throe brothers. died, one leaving a 
daughter, who was. mother of’ male issue, and the other a widow, ‘as their heirs, A part of the 
property is in joint tenancy, and the other portion is ‘separate, and i in the exclusive possession of 
the several individuals specified. “The complainant, being the son of: the eldest brother, sues for 
partition of the estate ; und the defendant, one of the brothers, admitting the inchoate right 
of the plaintiff, states, that: while he (the defendant) is living, his brother’s son cannot have 


= perty hav- 

been given - 
by a man to his | 
four grandsons, — 
and oneof them 
dying, the son ' 
of the deceased - 
is entitled to” 
claim partition” 
trom his uncles. 


an Saiial share with him. In this case, is the property a fit subject of partition while one of the | 


four brothers exists, or will the surviving brother be entitled to a superior portion ? 


R. All the grandsons were equally entitled to the gift of their maternal grandfather ; and 
should one of them die duririy the lifetime of his mother, leaving a son, his son has the exclusive 
right to the property to which his father was entitled, whether divided or undiv ided. The fol- 
lowing is the doctrine in the Mittkshard, Ddyabhdga, and other books of law. Vuinaspatt: 
“All the brethren shall be equal sharers of that which is acquired by them in concert.” _ 


- Zillah Hoogly. April 8rd, 1821. Maen, H. L. vol. If. Ch. 5. case 5 


Q. 1. 
lived apart. 


5 (pp. 150,151.) 


Atterw ards the futher died. In this. case, are only those sons who lived with him, 
entitled to succeed him ; or have all his sons an equal right of succession ? 


* RR. 1. Supposing the father, by mutual free will and consent to fiave given some wealth 
out of his self-acquisitions to his eldest son, and separated him from his family ; in this case, on 
the death of the father, the eldest son has no right to = any additional portion of his father’s 
acquisitions from his brothers. . 


Authorities. 


The text of NaRapa and Vainastatt’ cited in the Ddyabhdga and Viedda-Chintdmani : 
“ Shares which have been assigned by a father to his sons, whether equal, greater, or less, should 
be maintained by them; else they ought to be chastised.” ‘For such as have been separated 
by their father, with equal, greater, or less allotments of wealth, that is a ewe) distribution : for 
the father is lord of all.” 


Q. 2. if there had Sie eno sisiencadin a ‘the. father, and the eldest son had left the 
_ family on account of a dispute which had taken place between his wife and the other members ‘of 
the family ; in this cane, has the eldest son any right to share his father’s estate ? 


R, 2; Supposing the father not to have given any property to his eldest gon, or to have made 


his gons s share the inheritance. 


-Authoribiee : 


The. text of, Je A ‘NTAVALKYA,. cited: in the Digebhie :: Let sons divide equally the. effects and | 


the debits, ‘after the death of . both parents. a bee < 


M Ant soon ‘After tho (death. of. the). fathers aid: the: “mother, the brethren, bein @ assembled ; 


: must: divide equally the paternal estate ; for they have not power over ft while their parents live.” 


A person had three sons, the eldest of whom, having been separated from his. father, 


One of three 
sons having se- 


-parated himeelf 


from the fa mily, 
and taken a share 
during his fa. 
ther’s lifetime, 
has no further 
claim on_ the 
estate. 


* But mere living 


any division of it, and the eldest son ‘to have lived apait, then on the death of the father. alj,, apart does ‘not 


exclude. 
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_Q, 8. -; Should tha eldest aon be entitled to inhorit f from his father, hat Portion of the _ self- 
acquisitions aud of the ancestral property will devolve on iim 2. 
-®. 3. °On the death of the father, all the sons will a ” divides theif’ father’ s property, 
whether it. eésilt of acl f-nequisitions, or patrimony. 


Authorities : 
The text of Mann. See Reply 2. 


Q. 4. Supposing thé eldest gon to have léft’ his father’ and to have™ lived’ apart; and, subse- 
eekly to stich separatian; the father to ‘have lived ina joint state’ with “his other sons, who ac- 
quired some property while they were living with their father ;. in; this case, how will such acquigi- 
tions be distributed among the sons? _ 

‘R. 4. The eldest brother has no right to the ‘acquisitions of his brethren, provided they 
were mude without the use of the patrimony, even though they were acquired while the sons 
ware living with their. father. , 

| Unthorities : 

The text of Vyasa, cited in the ‘Dayatatwa and other law books; “ What a man gains by 
his own ability without relying on the Paletmony, he shall not give up to the co- heirs ; nor that 
whieh is acquired by learning.’ 

Q. 5. 
his labour to that of his other ‘ sons, a some — 3 in this case, will the eldest son share 
in the acquisition ?-*.- «. ; a a es - 

R. 5. Waaiaile eens may be ascertained ns haus — the father’s ue iuade 
with the assistace of his other sons, his eldest son is entitled to a share in it, because all the sons 


have a right to inhérit from the father,- ; , 
Authorities ; e . 


The text of Boupna’ YANA, laid down in the Ddyatatwa : 
lett, the property must go to them.” 
‘Zillah Nuddea; December 3rd, 1811. Macr H. L. vol, 
Cournnga Pérui v, Rém Praséd Pérni 

 Q. Three utering brothers lived in a joint and undivided state. The youngest of them i 
tained a-grant of cértain lands in. his-own. name, bat his brothers partivipated equally with him in 
the enjpyiment of the prodisce: | In this fase, should all the brothers be considered joint proprietors 
of the land, or will the person who obtained the grant possess it exclusively ? Should ull the 
brothers be dead, the two elder leaving no son, but there being a daughter’s son of the eldest, is 
such grandson i in the ‘female lino entitled ‘to receive any share of the property, or will, the widow 
of the second brother and son of the ereon bitaig i ait the grant exclude him, hd take the 
entire state. to themselves? .. ,, 

A. Should the. youngest, icin have acspuired the grant in his own nanie,by means of his own 
funds ‘and labour. exclusively i in this case, he ( the youngest brother) is the sole legal proprietor. . 

e if the | 
though granted i in.the name of the youngest: brother, then the three brothers will be entitled to. equal 
: participation. Should all df them be dead; on failure ‘of sons of the two elder brothers, the grand- 
son in the female line of. the eldest brother, and the: ‘widow of the second and son of the young- 
est brother-will participate its the. estate | equally, it having been acquired by meuns of common funds 
and labour. This opinion is conformable to ‘the law.as current in Bengal. 

20th, 1815. Mae. H..L. vol. II. Chap. I. Case 4*(p. 4). 
cL 'Bhoirab chandra Ray veraus Rasamani. “18th acess! 1799, S. D. AL R. vol. l. p. 
. 27—See ante, P 23, 0 


IF. > Chap 1. case 5 (pp. =e 


Subsequently to the eldest son’s departure: from the family house, the’ father, joining © 


“ Male issue of “the @ body being 
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iI. Vehwar Chandra Kérfarmé and others versus Gobinda Chandra Kérfarmé and others. 
S. C. January 1823. Cons. H. L. pp. 74,75. See ante, p. 28... 


Joyndrdyan Maliik and others V. Bishwambhar Mallik and others. : 


Pe Radha Charan died intestate, leaving four sons, viz. Haladhar, Bishwambbar, Gobardhan, Cuses 
und Joy Nara‘yan.—Gokul Chandra was another of Ra‘dha’ Charan’s sons, but died in the lifetime® ae ie : ve 
of his father, leaving Gourpriyé his widow, and Ramdhan and Brajamohan his ‘sons, surviving li 7&119.. 


him. Haladhar survived his father,and died leaving Ra‘m Nata yan his son, and Piyati his widow. 


It appeared that the parties had all lived together in the same house as ajoint and undivided 
family : and the Court having been satisfied as to the law, viz. that parties: so living together are 
capable of acquiring separate property, and have a right to enjoy property so acquired in severalty, 
‘directed issues to try the facts, namely, whether or not’ the claimants of such separate property 
had actually acquired it by their own several esertions. 


The issues were favorable to the claimants, severally ; and the result was a final decree, 
declaring the tnfant Ram Nfarfyan entitled to a house, and Company’s securities to the amount 
of 27,009 Rupees in severalty,—declaring Bishwambhar entitled to three houses and Company’s 
securities to the amount of 11,700 Rupees in severalty,—ordering the remainder of the landed. 
property to be sold, and decreeing that the purchase moncy, together with 9,000 Rupecs in Com- 
pany’s securities, should be divided into five parts or shares ; of which Bishwambhar, Ram Néréyan, 
Joy Na‘ra’yan, and Gobardhan should each take one share, and Brajamohan and Ramdhan should 
‘take one between them.* 8. C. Cons. H. L. pp. 48—50. | : 


II. Gadadhar Sarma’ versus Ajodhya’ Ra‘m Choudhuri, 30th October 1794. 8. D. A. R. 
vol. I, p.6. See ante, pp. 181,183. 


PARTITION OF THE ACQUISITIONS MADE BY USING 
| THE COMMON STOCK. 


121. The acquirer has two shares of the property acquired” by the use of the 


es : Vyavasth: 
joint stockt. yavastha 


_ + hig is reasonable ; for the acquisition is made on the part of the acquirer both’ by. the use 
of the common property, and by personal labour ; but on the part of the rest, simply by means of 
the joint stock. — so 


* Tt will be observed, that I have given this report of the case, morely for the purpose of showing 
how far the Supreme Court has gone in adjudicating self-acquired property, to the several members 
of a Hindu family, in all other respects joint and undwided. It was the property of Rédhé Charan, and 
the increasé of that property, which was ordered to be equally divided among his sons, and their: repre- 
sentatives—giving’ their own acquisitions to the acquirers, i.e. those of Bishwambhar to himself, and 
those of Haladhar to his son Rém Néréyan. Here it will be seen that Bishwambhar, Gobardhan, and 
Joy Néréyan, the surviving sons of Rédhs Charan, eich took yer capita ; that Rém Nérdyan the only 
son of Haladhar,, took ashare in right of his father ;—and that Ramdhan and Brajamohan, the two 
sons of Gokul Chandra, togk per stirpes hia share between them. Sir Francis Macnaghten’s Consider- 
ations on the Hindu Law. pp. 50,51. 


$ W. Dé.. Kra. Sang. p. 70. Coleb. Dé. bh& p. 111. Maen, H. L. vol. I. p. 52. 
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>“ The brethren (u} participate in that property which one of them gains by valour (1) or the Authority 
dike, nsing. some common property (a) either a weapon or a vehicle. T'o him (0) two shar "es should me 
be given : but the rest should share alike.” Vya‘sa. Dé&. bhé. p. 111. 


(a) The waing of common property must. however be other than that of eating and dieting: 
inasmuch as a householder must use property for that purpose. ‘Sari KRISHNA” 8 c@mment on the 
Détyabhdga. “Sans. p. Sd | 


(i) “ Gained by valour’—refers (here) to what is acquired by valour by using the seitib-etock 
for it will be hereafter declared, that wealth acquired without the use of the Joint stock is in- 


divisible. D&. Kra. Sang. p. 73. 


KATYA YANA propounds the gain of valour, &e.—* When (a soldier) performs a gallant. ac- 
tion, despising danger ; and favour is shown to him by his lord pleased with that action ; whatever 
property is then received by him, shall ‘be er as gained by valour. Coleb. D&. bhé. p. 131. 


(u) The term ‘ brethren” is is merely illustrative, it comprehends also paterna! uncles and the rest. 
Dé. T. Sans. p. 17. 


(0) ‘ To him.” That is to the acquirer, D&. Kra. Sang. p. 70. | 


Where the exertion of one is merely through the joint property, and the other eontelute: 
to the acquisition by his person and wealth, it is a rule suggested by reason, that the one. shall have 
1 single share, and the other two. Hence like-wise it follows, that— 


92. If the joint stock be used, shares should be assigned to each person IM Vyavasths 
proportion to the amount of his allotment, be it little or much, which has been used. — 


Coleb. D4. bhé. p. 114. 


123 Should one member’ of an undivided family augment the joint stock vy... aH 
by his sole exertions, he is not therefore entitled to a double share of the augmentation. 


cys Where several opin contfibite means and labour in the acquisition, ee 
there they sharé i in proportion to their contribution, if known ; otherwise, | in equal — 


shares. 
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125 Where a property is acquired by the use of one brother's money and 
by another brother’s labour, there they both share it equally ; but where it is acquired 


by one’s money and another’s money and labour, there the brother who supplied 
funds shall have one share, and the other shall have two shares : and in both cases 


the rest of the brethren shall be excluded from participation. 


Legal opinions delivcred in, and admitted by, the several Courts of Judicature, 
and exumined and approved of by Sir William Macnaghten. 


Q. Three [indus (being uterine brothers) live as a joint and undivided family, and acquire 
some property real and personal, without relying on the patrimony. « The eldest brother separates 
himself fygm his brothers, and takes the whole of the property exclusively, without coming 
to any division with his brethren. It appears that the acquisitions of the eldest exceeded those 
of his brothers. Under these circumstances," how should the property be distributed ? 


B. In this case, three brothers living in a joint state, acquired the property real and per- 
sonal by their own respective funds, without relying on the patrimony, and ther efore each brother 
is entitled to a share coresponding to the extent of his separate funds applied by him-tow ards the 
acquisition. If one of them had acquired it, rely1 ing on ancestral joint stock, the acquirer shall 
have twice as much as the rest; in other words, a double share. Should any one acquire property 
by dint of his own funds without using the common stock, the acquirer takes the whole acquisi- 
tion. The authority for this opinion is the following doctrine of Vyasa snd Yasnyavatkya laid 
down in the Ddyathaga, &e. 


%. 


_ “Tf the joint stock be used, shares should be assigned,to each person in proportion to the 
amount of his allotment, be it little or much,, which has been used.” ‘“ What a man gains by his 
own ability, . without relying on the patrimony, he shall not give up to the co-heirs ; nor that 
which is acquired by learning.” “ Whatever else is acquired by the coparcener himeelf, without 
detriment to the father’s estate, as a present from a friend, or a gift at nuptials,does not appertain to 
the co-heirs.” “ Tee brethren participate i in that wealth, which one of them gains by valour or the 
like, using any common property, either a weapon or a vehicle, to him two shares should he given : 
but’ the rest share alike.” City Dacca. May 12th 1817. Macn. H. L. vol. Il. Ch! V. case 12 
(pp. 158,159). a | 


_.. Q. .A person died, leaving four sohs, and. some eelf-acquired landed property. After the 
father’ 8 death, his sons lived together as a joint, and undivided family, and they each purchased 
with their respective acquisitions some lands, which they annexed to the original estate. Under 


such circumstances,’ are the four brothers entitled to share the whole property equally, or 
otherwise ? 
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RR. The property acquired by the personal labour and funds of ex ach of the brothers, and an- 
ened t to the original estate while they, after the death of their father, were living in a state of union 
: should there be any means of discriminating how much, either of fundg or labour, was contri- 
‘buted by each of the brothers, Will be distributed among them, according to their respective 

contributions. The ancestral property should however be distributed among them equally. 
Chandra DPés v. Gangidhar Mahti. Macn. H. L. vol. II. Ch. V. case 1+ (p. 160). 


@. The respondent and appellant, being uterine brothers, lived jointly till the month of 
September 1210, B.S. The respondent (the elder brother) had acquired money by acting as 
tehsildér or collector, varddér or farmor, and the like capacities ; and the appellant also had earn- 
ed‘money by acting as.agomdshla or agent, farmer, and in other employinents. They purchased 
landed propertyysome in the names of other persons, with their acquisitions, while they were 
Rving ina joint state in respect of food. 


Ram 


There were no documents to show, with any accuracy, 
‘the proportions in which the parties had respectively contributed to the purchase of the Janals in 
question ; but if was clearly established, that the proportion contributed by the, 
mach the more considerable. will the estate ak had been pur- 


chased by both the brothers, without the aid of patrimony, but with that of their own aequisi- 


respo malent was 
Under these circumstances, 


_ tions, be equally divided among’ them, or is the elder brother, w ‘ith whose money the greater part 
of the estates was purchased, entitled to any superior share ; if <0, to how much * 


R. Property acquired by the appellant, living jointly with his brother, without using »the 
paternal estate, becomes his exclusive property: and that purchased by the respondant, 
under the circumstances stated, becomes his own estate. 


earned 


greater share of the respondent’s funds, the less sum being contributed by the appellant, 
they were living together, 


while 
each of them is entitled to share the estate, in proportion to the funds 
respectively contributed by them to the purchase of the property. Whatever property mav be 
ascertained to have been purchased by each of the parties, eachis entitled to, and such portion 
should be considered the exclusive property of each ; but where the proportionate contribution 
of each may not be determined, there is no rule in the law by which the -respective shares to 
which cach is entitled, can be ascertained. 
Authorities : 


Yao INYAVALKYA, cited in the Déyabhdga and other tracts: “ Whatever else is required by the 
coparcener himself without detriment. to the father’s estate, as a present from a friend, or a pift 
at nuptials, does not appertain to the co-heirs.”’ 


proportion to the amount of his allotment, be it little or much, which has been used.” 


“ Shares should be assigned to each person in 
This is 
May 

[T. 


laid down in Ddyabhdaga, Dayarahasya, and other authorities. 
28th, 1811. Kushal Chakravartti ov. Radhanath 
Ch. V. case 8 (pp. 153,154). 


Sudder Dewanny Adawlut, 


Chakravartti. Macn. IT. Le vol. 


apart, though the estate continued to be held by them in joint tenanty. The Zemiudtar oy 
B sintes? ‘of tho dependant talvok seized the whole estate for the arrearsdue from the other eight- 
-anna’ share. ° The elder brother died, leaving a daughter’s son by one of his wives, and a widow. 
“The gocond brother next died, leaving two sons. After the death of two brothers, the ¢alaok 
was. still in the Zemjndar’ 8 possession. One of the younger brother’s sons, and the proprietors of 
the - other eight-anna share, brought an action against the Zemindar to recover the property in 


question, while the elder’s widow was alive ; and afterwards settling the matter by compromise 


r pro- 


If the property was -purchased with 2 


Q. Two brothers possessed an eight-anna share of an ancestral | depend: mnt Aaood, and hved. 
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with thé Zeminile, ‘wate reinstiited' in the: possession of the property, bat the whole eight anna- 
shgre whick belonged ‘+6 both the’ brothers, was retained’ exclusively by’ the younger brother's 
son, who:eansed the widow of the elder brother to draw up a deed of gift of her husband’s share 
in their. favour. It has been proved, that a few- days prior to her executing that document, she was 
in & state: of insanity, and that sho died eight or nine days after the execution of the deed of gift. 
Her exequial, rites were performed’ by one of the younger brother’s sons. Previously to her makin 


the gift, her husband’s grandson in the female line’ made objections ‘thereto, and presented a . 


petition to the ruling power, setting forth his objections.. On the death of the elder brother’s 
widow, his grandson claims his share of the dependant talook. In this cage, is the grandson en- 


titled to any share ; if so, to what portion? Was the widow ss a to give away her hus- 
band’s entire share to his brother’s son or not ? 


R. Of the eight-anna share of the dependant talook, in this case, one moiety belonged to 
the elder, and the other half to the younger brother; and the Zemindar, it appears, seized their 


shares, together with the other eight-anna share, for the rent due from the latter, and the younger 


brother’s son recovered the property. Under these circumstances, a one-anna share out of the 


four anna-share which appertained to tho elder brother will go, on partition of theestate, to the 
recoverer, over and above his own share, and the remaining three-anna share to the grandson. 

The gift which was made by the widow of the elder brother to her husband’s younger brother’s 
son, has no validity. This is conformable to the Diyabhaga and other authorities. 
June 25th, 1811. Macn. H. L. vol. II. Ch. V. case 11 (pp. 157 158). 


Q. Of two brothers, who lived together as a joint arfl undivided family, the elder died, 
leaving four sons, and the younger brother and his son still living. On ‘the death of the elder 
brother, his four sons and the surviving brother and his’son separated in respect of food, but the 
property continued in joft tenancy. Certain landed property was purchased with the proceeds 
of the joint cstate, as well as with money, which was jointly borrowed, .by means of the personal 
exertions of the parties, in the name of the surviving brother’s son. The debt so contracted was 
liquidated by the proceeds of the joint property, ‘and the management of the estate newly pur- 


chased was wholly confined to the surviving brother’s son. In this case, to what proportions of 
the property 1s each of the above individuals. entitled ? 


R. Supposing one of the two undivided brothers to have died, leaving four sons, and the other 
brother to be living, with a son, and the family to hdve subsequently separated in respect of food 
only, ‘and after the elder brother’s death, their property to have been undivided, : and landed pro- 
perty to have been acquired by means of their joint. fupds and labour, inthe name of the surviv- 
ing brother's son, and that son to have managed the estate; im this case, the property will be 
made into two shares, of which one will go to the four’sons of the deceased brother in right of 
their father, ; and the remaining one to the surviving brothgr. The portien which will go to the 
four sons of the deceased brother will be equally shared by them. This opinion is consonant to 
the Déyadh dga, Ddyutatwa, and: other. authorities,* Calcutta Court of Appeal, June [8th 1814. 
Maen: E. i vol. Th “Ch. V. case. W (Pp. oe | 
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| “Gadédhar. Sarmé and Katidés Sarm4 versus Ajodhyé Rém Choudhuri. 80th October 1794. Cases 


‘Sudder Dewanny Adawlut" Reports, vol. L. p. 6. bearing on the 
Vyavasths No. 
121. 


”: Musst. Droupadi Appellant, v. Hérdédhan Sarkér and others, Respondents, 


_ I. The nada sik Nanda Kishor Nandi (who had since been appointed guardian to the minor Case 
‘Rémchénd) being dissatisfied with the decree passed by the provincial Court of Moorshedabad, Se a 
| appealed from it te the Court of Sudder Dewanny Adawalut. Shortly after the admission of the 122 & 191. ) 
appeal, the minor (R&mcha4nd) deceasing, Musst. Droupadi was allowed to conduct the*appeal, as 

his next heir and representative. The fourth and officiating Judges (S. T, Goad and W. Dorin) 
‘before whom the appeal was heard, made the following comments on the evidence adduced : It has 
been established both by oral and documentary evidenc®™that the estate of which the respondents 
claim one moicty was not acquired by Bhagatra m by his own exclusive industry and his own ex- 
clusive funds. The Meals of Handidl, Joydsan, and Chhattarhati, were acquired ata time when 
all the four brothers (suns of Ramgopél) were living together as a joint and undivided family, and 
were trafficking with joint stock. This was about the year 1207 or ]208 B. S.; and at that time they 
were all in possession of lands as coparceners. In hike manner, the three other AZehals of Chandra- 
haiti, Bahman-eion, and Koihakal, were purchased between the years 1211 and 1219 by means 
‘of the joint funds of the copartners. “ Such parts of the estate as had been purchased at public 
auction were afterwards reconveyed by the nominal to the real purchasers. That the lands were 
pure chased with the joint fnnds is clear from the evidence of the witnesses of both parties, as well as 
from the documentary evidence : especially from the will of Bhagatra’m, in which there is a distinct. 
admission of A‘nandira‘m’s right of participation, as well as from the answer of the same indivi- 
dual in a former suit, in which’the same admission is unequivocally made. It also appears that 
Ramkumar, the third son (of Rémzopil,) died childless, leaving a widow,in the year 1205 B. S., after 
the purchase of the Mesa/s Handiil, Juydsan, and Chhattarhati; thatin the same year Ridhémohan, 
the fourth son, also died childless, leaving a widow ; and lastly, that A‘nandirdm died in the same 
year, leaving three sons, (the respondents,) and his brother Bhagatratn, the husband of the appellant. 
In the year 1222, Bhagatrém died, leaving his widow and an adopted son, Rémchand, he, 
at the period of his death, living with his nephews (the respondents) as a joint and undivided 
family. The adopted son has since died. There surviving, of Ra’ mgopal’s family, the three sons of 
A‘nandiram, who are the respondents, the widow of Bhagatra‘ m, who is appellant, and the widows 
of Ramkumar? and Radha mohan, the Judges deemed it advisable tu consult the pandits as to the 
thode in which the estate should be distributed among these survivors. They were accordingly 
desired to expound the law on this point, according to the doctrine currentin Bengal. The 
pandits replied. by stating that the proper mode of: distributing an estate acyuired by a joint and 
undivided family, was to ascertain the quantity of funds and labour supplied by each individual 
- member of the family, and to: apportion the shares accordingly ; but that where this fact was 
not to be ascertin ined, the rule is, that the property should be equally divided among the co- 
parceners ; according to which rule, the three sons of Anandiram, the widow of Bhagatraim, 
ynd: the widows of Ra‘mkuma‘r and Radhémohan, were entitled to the portions of those whom 
they. represented respectively. After perusing the above opinion, the Judges, onthe 20th oi 
-Febsuery 1821, recorded their judgment, that as it was impossible to ascertain with any degree 
of accuracy the quantum: of labour and funds supplied by each of the brothers, it was equitable to 
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distribute. he property agreeably to the rule laid down by the pandits among the survivors. A 
final deer a ‘waé accordingly passed amending that of the court below, and awarding one share— 
of the estate to the’ appellant, as widow of Bhagatra‘m, one share to=the respondents as sons of 
A‘nandira‘m, and one share each to the widows of Ramkumar and Radha mohan. Both parties 
were ordered:to: ‘account to the widows of Ra’mkumay and Radha mohan for the meene profits ‘of 
their shares during the period of their dispossession,and the appellant was ordered in like manner*to 
| account to the respondents for the mesne profits of their shures. 20th February 1521. 5S. D. A. 
R. vol, IE. pp. 74—77. : a | 
. fs | ; | <Kripd Sindhu Paljusht and others v. Kanhdyd Acha rjya and others. 
3s re Tn this case the Sudder Court, without refcrence to its Pandit, adjudged. that where property 
was “goquired by séveral joint brothers, who contributed unequally the means and labour, in the 
acquisition, the brother who contributed most to the acquisition should by usage ‘and Hindu law 
receive a larger share. lst December 1533. S. D. A. R. val. V. p. 335. 
Kushal Chakrabartti, Appellant, (plaintiff, ) Vv. Radha na th Chokrabartt(, Respondent, (defendant.) 
IIL. From the evidence of the witnesses, and documents, it appeared that the father of the partics 
had not left any property at his death; that the. plaintiff and. defendant had continued to live 
jointly from that time till the year 1210, and had held the lands in dispute, which had been pur- 
chased, some in the name of the plaintiff, some in that of the defendant, and some in that of 
other persons as common parceners ; that they had both earned money by acting as gomu‘shtahs, 
and in other service, and had, in common, rented sundry lunds, in the interval between their 
father’s death and the purchase of the Jamds in dispute. From the tenor of the letters which had 
passed between the parties, during that time, it further appeared that they had acted together on 
terms of partnership. There were no documents to show, with any accuracy, the proportion in 
which the parties had contributed to the purchase of the lands in question ; but it was clearly 
established that the proportion of the defendant was much the most considerable. His professional 
employments were stated to have been ,greatly the most lucrative. The plaintiff, on the other 
"hand, had been chielly engaged in the management of the joint lands, and in other employments, 
procured through his brother’s means, or subordinate to him. _ : 

On a special appeal to the Sudder Dewanny Aawlut by Kushal Chakrabartti, the pandit of the 
Court. delivered n vyavastha’, reciting that, “of lands purchased by two brothers, living topyether 

_ in common without any paternal fortune, from their joint carnings, (Sa dhi'ra‘noparjan,) each was 
entitled. to share in proportion to what he had contributed without regard to senierity; and that 
where the: proportionate coutribution of each was not determined, there was no rule in the Hindu 
law by which the respective shures, to which each was entitled, could be settled.” 

On enquiry by the Court, the pandits further stated that, if it should appear that the disputed 
landg: were acquired partly by the capital of the respondent and partly by the labour of the appel- 
lant,.in that case each would be entitled to a half share; or that if they were acquired with the 

* joint labour and capital of the respqndent, and of the labour only of the appellant, in this care 
the respondent -was entitled to 2-3rds, and the appellant to 1—drd of the land. : 
| Upon'the above-opinioits of the law officer, and on an equitable éonsidemtion of all the cirenm- 
stances of the case, especially the presumption arising from the evidence, that thd respondent. had 

.. contributed chiefly the money by which’the lands were purchased, but that’ the appellant gave 
3 aa aro and labour to the improvement of ‘them, for the joint bencfit of his brother and himself, 


_ the Court., (present... Bermgton and Fombelle) passed a final decree, amending the devrecs 
~ of the Zillah and Provincial Courts, and adjudging to the appellant a third portion of the lands, 
ag with: 8 proportionate share of -the miesne profits from the date of his being ousted to the period 
’-. Of the execution ofthe decree, . b1th June 1831. 8..D.-A. R. vol. 1. pp. 335—337. | 
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a . _ Guruckaran Dds andothers versis Gokilmani Dést. 

a . Ti'this"case, it-was held that the sole manager of the joint stock of a joint Hindu famfly, Case 
| supposing that joit*stock to be augmented by his sole exertions, is'not entitled to a.double share bearing on the 
j of the amount of. the augmentation for his trouble. The acquisition of a distinct property bya Matra 
Ineinber ‘of a joint Hindu family without the aid of the joint, funds or of joint labours gives a | 

separate tight, and creates a separate estate. The acquisition of a distinct property with the aid 

of joint funds and joint labours gives the acquirer a double share thereof. The union with the joint 
funil of that which might otherwise have been held in severalty, gives it the charracter of a joint 


and not a separate property. S. C. Fulton’s Reports, vol. I. pp. 165,186. 


BY WHOM PARTITION CAN BE ENFORCED. 


126 Partition is to take place not only when all the -pargeners choose, but even Vyavastha’ 


at the instance of any one* of them. 


Since any one parcener is proprietor of his own wealth, partition at the choice even of a Reason & 
single person is thenge deducible ; and concurrence of heirs, suggested as one case of partition, Authority 
is recited explanatorily in the text -—“ After the (natural: or civil death of the) father and mother, 
the brethren, being assembled, &c.”” Else, since assemblage implies many, there could be no distribu- 
tion between the two: for no passage of law expressly propounds a division between two co-heirs. 


soleb. Dé. bha. p. 16. . 


127.,. The mother or grandmother however cannot enforce a partition. Vyavastha” 


_'" * But her right to a share will accrue on a division being made by the agency of her sons or 


* This is illustrated by Sir Francis Macnaghten as follows :— 
> TL: Any one of ‘ the parties possessing or inheriting a joint estate, may enforce a partition of it. 
One of five brothers, for instance, may compel the other four to give him a separate sharo, or the sons of 
» a brother, may compel their uncles to give them-a separate share, or the widow 6f a brother may compel 
the brothers of her husband to give her a separate share. Cons. H. WL. p. 45. : 
7 II: If out of ten brothers of an undivided family, one shall die, leaving three or more childless 
widows or any number of widows having daughters only, ‘and shall not leave a,son, the widows will of 
course: sucoed to‘ their hastidnds’ estates ; any-oné of these may then, against the willof her co-widows, 
separate herself from the nine surviving brothers.of her’deceased husband. d:d. p. 46. | 
a IIs: ‘Partition ‘may be énforced:as well of the. immovable as of the movable property, whether it be 
ancestral or jointly acquired. bid. p. 46, en | 
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grandsons, or any: one of? them, or by the heir of any of them (since deceased) us the case may be.* 


ge : 5 e aes : <:. - be . eek is ee . i ; : 
Srimatt Joymani Dasi and Dax ‘Bast v Atma Ram Ghose and Kalachand Ghose. 


In this case, partition was ordered upon the prayer of awidow who succeeded by her hushand’s 
death to his share of an undivided estate. S.C. 10th December 1528. Cons. H. L. pp. 64- —66. 


THE MOTHER ENTITLED TO A SHARK. 


f 


9 ; 
a 


128 If, however, partition be made during the lifetime of-the mother, then she 


will get a share equal to that of her (cach) son.t 


\? The mother on the geath of her husband takes a shure equal to that. of (each of ) her sens.t 
~VRITASPATI. | 


If. The mother also, on the demise of the father, takes a share equal to her son’s.- KaTyaysna. | 


(i) Here since the term mother relates to natura} parent,the stepmother docs not participate, 
but she must be maintained with food and raiment. 

129 The equal participation of the mother with the brethren takgs effect, if no 
separate property have been given her by her husband and the rest : but if any have 


been given, she has halft (a share.) 
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| e Sa : ac) ‘ 
« If the father of A, 3B, and C be dead, leaving their mother D surviving—If aA, 33, and C, shall then 
severally ‘marty and die, each leaving a widow and sons, surviving ; upon a partition between the sons of 


_A, the sons of 'B, and the sons of CU, the mother of A, B, and C, (i.e. D,) shall take agrandson’s share. 


But the widows of A, B, C will not be entitled to any share, unless their sons shal] come tu a partition 
among themselves. If the sons of A shall divide, then their mother (the widow of A) shall take a share 
equal to that: of. one of her sons. In like manner the widow of 'B will be entitled, if her sons shall divide ; 
~—-but if. the sons of C shall continue yndivided, their mother will not be entitled to any share. Cons. H. 
L. pp. 53,54. : Te :. ss 
- W. Da. Kra. Sang. pp. 102, 103. Coleb. Da. bha. p. 63. Da. T. p. 16. 

Sir William Maecnaghten (in his book on the Hindu Law, vol. I. page 50) treats of the right of the 

mother in partition ; but what he has written is insufficient and inaccurate as will be found by reference to 


t 


the Kyavasthe’s and authorities herein contained. 


. > -IYhe mother has a contingent right which may be enforced by her upon a partition of her hus- 
band’s ostate being made. ‘Her original right-is to maintenance only— -which is to be suitable to the 
wealth of which her husband died possessed ; but it ia by the aet of ofkers that she lecomnes entitled to any 
specific shai.” ‘The reason givén for this is modern but satigfactory. ‘She has aright to participate in 
all the comforts which are enjoyed by hg family in its undivided state, and a legal as well as natural elaim 
to. that protection which may bo derived from a union ‘of ther desdéndants. If therefore she is deprived 
of auch advantages, it is hut just that she should ‘be enabled to take care of herself, and-not be obliged io 
go from door ti door for her support.. The doctrine is rational, and I have not been able. to discover that 
it is any. where contestdd? Sir frantis Macraghtern’s Considerations on the Hindu Law, p. 57. 
. It. will Kave been | seen’ that-it ‘cases of partition, the mother’s right depends upon the parties by whom 
the, division may be made; .. that it. taust be made by her own descendants ; and that the childléss widow, 
or the willow whe had horne daughters only, will not be entitled to participate in the event of her hushand’s 
* desgendants coming tv a partition of his estate. Ibid. p.57. | 
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According to the texts already cited. See ante, pp. 357. Reason. 


According to Jiwu‘tava HANA, RAGHUNANDANA, SBYKRISHNA TarkaTANKa‘hkA, and the rest 
when partition ismado by a father, a share equal to that. of a son must be given to the wife 
who has no. son, not to’ her who has male 1 issue ; her son should be considered us alone entitled to 
(share in) the partition : this agrees with common sense. But, when partition is made by sons, no 
share need be ullotted to the stepmother, who has no male issue, but food and raiment (must be 
assigned ;)for the late owner of the property was bound tg support her.* 


130 If the sons refuse to deliver the share of their natural mother, .she may Vvyavastha’ 


exact it even by forcible means.t 


4 ° : e : - 
For the ordinance would be otherwise nugatory. Pongo 


131 When the father of an only sonleaves one wife, then food and vesture Vyavastha’ 
only shall of course be allotted to her,t 


Since no text propounds the immediate appropriation ofa share; andthe law has only 
ordained the allotment of a share to the mother or stepmother when partition is made among sons. - 


Reason 


1f a man leave two wives, and by one two sons, and by the other four, partition shall be made 
as above mentioned, among the brothers of ‘the whole blood and half blood; but what shares shall 
be allotted to their respective mothers? To this CHANDEsHWARA and the rest would reply,the estate 
must be divided into eifht shares, and two-must given tothe mothers, for they are equally wives 
of the father; and the six brothers take six shares. However, SRIKRISHNA TARKALANK&RA observes 
in his commentary on the Dayabha ga, both are not entitled to shares, since both ure not natural 
mothers of all the sons ; and the natural mother, according to Jruvrava Hana ahd the rest, is alone 
‘entitled to a share.f Hence-— ° 


Authorit.. 


132 If the uterine brothers separate from their half brothers, their respective Vyavastha’ 
mothers will not be entitled to share, | 


* v 


- 133. But when one set of ‘aii brothers shall come to a partition among Vyavastha~ 


—* Goleb. Dig. vol, III) p. 18 . 
7, Coleb. Dig. vol. III. pp. 80, 81,29. See Cons. H. L. p. 64. para. 38. 
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a v- 


themselves, then their mother will be entitled to a share equal to that of one of “her, 


sons: otherwise not.* 


134 At the time of partition with half brothers, if the uterine brothers also \vayastha- 
separate from each other, or any of them from the rest, taking their shares or his 
share an severalty, in that case tho mother of these is entitled: to an equal share out 


of her own son’s shares.* 


Inasmuch as at the sume time partition takes place amongst her own sons theinselves. 


135 If any of the sons or the heir of a son (deccased) be separated from the rest, Vyavast ha’ 


then also the mother shall be entitled to a share equal to (that of one of ) her sons.t 


1 36 Like a brother the mother also is entitled to a share of the property Vyava-tha 


acquired by the yse of the patrimonial wealth. ; 


e - 
137 If the mother happen to be the heiress of a son deceased, she shall, as such, Vyavasthe 


* Tf A shall leave three widows, one the mother of B, C, and D; one the mother of EF, F; 
and G; and one the mother of H, I, and K; upon aseparation of these three sets of uterme brothers from 
each other, they will form three joint and undivided familics, and their respective mothers will not be 
entitled to a separate share, but if one set shall come toa partition among themselves,then their mother will be 
entitled in severalty to a fourth part of their estate. If another set (EB, F, & G for instance,) shall all dic 
without having come to a partition ; E leaving sons, F leaving grindsons, anit G leaving great grandsons-- 
then the sons of E, the grandsons of F, and the great-grandsons of G, will form a joint am undivided 
family, and the mother of E, F, and @ will not be entitled to any separate share. Cons. H. L. p. £2. 


If there be three widows, one the mother of three, one the mother of four, and one the mother of five 
sons; the rule as to partition will be the,same as itis when they are mothers cach of'an equal number of sons; 
that is, if the uterine brothers separate from their half-brothers, and continue united among themselves. 
their respective mothers will not be entitled to any several share ;—bufgjf they come ty a partition among 
themselves,—-then the mother of the ékree sons will be entitled toa fourth—-the mother of the four sons to 
-aJifth, or the mother of tho five sons, to a sixth part in severalty. Ibid. p. 43. 


See Coleb. Dig. vol. ITE. pp. 29,80. - | 


+ If there be any number of sons, and one he by any means separated from the others; even if he should 
be Pi erties by authority-of ‘the magistrate, without thé ‘consent of any one of them, or against the wall 
of all, the mother shall be entitled to her several share. Cons. H. L. p. 47. See Lbid. p. 43. 


~ The mother shall not be entitled to share in the property acquired by the individual exertions of ‘one 
of ‘her sons, nor in the property acquired by the joint exertion of them all, unless it shall appear that such 
acquisitions were made out ot the patrimonial wealth,—in which case, she shall be entitled to share im the 
snerease of the patrimonial wealth, upon partition. Cons. H. L’ p. 51. 
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_ though such a person should chance to be one of the partitioners——Cons H. L. p. 30. 
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inherit his share, and also on partition she shall, as mother, get another share equal 
to that of one of her sons. 


138° The mother is entitled to a share equal to that of a ‘son not, only on parti- 


tion between her sons themselves, but also between her son and the heir of a 
son deceased.” 


139 If one of the brothers or the heir of a deceased brother shall take his share 


of eithor of the movable or immovable property, this will give the mother a right 


* In the case of Guruprasad Bose v. Shibchandra Bose &c. 
obtained the best information ;-—we were ultimately satisfied that, 


u 
sons, Khanjant was entitled to share, as she -would have been had t 
Cons. H. L. p. 29. 


the court made further enquiry, and 
yon a partition by her son and grand- 
¢ partition been made by, her sons. 


If A shall: have three sons B, C, and D, by one wife, and if A shail die, leaving his sons B & C, and 
his grandsons E, F’, and G, by his son D, and his widow, the mother of B, C, & D, surviving, then upon par- 
tition made between B, C, BE, KF, and G, the mother of B,C, and D (i. «. the widow of A) shall take one 
fourth of his (A’s ) estate, or as much as KE, F, and G (sons of D) shall take among them jointly. The 
same rule will hold, if two of her sons had died, and if partition had been made between her living son and 
the sons of her two deceased sons ;—as, if C & D had died,.she will inthis case also take one fourth of 
A’s estate —she shall take one share—her living son B shall take one share-—-the sons of C shall take one 
share among them, and the sons of D shall take a share among them.—Cons. H. L. p. 52. 


It is well e&tablished that she is entitled to a share, if her sons, her grandsons, or her sons and grand- 
sons should divide the estate.—As there is nothing to exclude her in the case of a more remote descendant 
being a party to the partition; it is, 1 think both reasonable and just that she should have her share, al- 





Po 


if A shall die leaving a widow, the mothor of B, C, and D, and these three sons surviving him; if B 


then shall die leaving three sons, EH, F, and G,—and C die leaving four sons H, I, K, and L,—and Li div 


ral 


+ 
4 
. 


leaving two sons M and N, and a partition then take place between the several parties, i. c. D the surviving 
son of A; E, F, and G, the sons of B; H, I, and K, the sons of C; and M and N, the sonsof L; the 
estate of A shall in the first instance, be divided into four parts, of which his widow will take one; D his 
surviving son will take tne; EK, F and,G,the sons of B, will take one; and thte descendants,the sons and grand- 
sons of CU, will take one; or if all the parties separate from each other, then the estate of A being divided 
into forty-eight parts, his widow will take twelve, D will take twelve; E, F, and G, four each; H, 1 and 


K, three each; and Mi and N, one and a half each or three between them.—Cons« H. L. p. 40. 


_ We have seen that on a primary partition in the last mentioned case, the widow of A will be entitled 
to a fourth part of his estate ; that his surviving son D will be entitled to a fourth part ; that the sons of 
B will be entitled to a fourth part; and that the descendants of C will be entitled to.a fourth part. 
Now let -us suppose the widows of B, C, and L, to be living when thcir sons respectively come toa 
partition among themselves ; then the proportion of E, F, and G shall be divided: into four parts, of which 
the. widow of B will take one, and E, I, and G one each. The proportion of H, I, and K shall be divided 
into four parts, of which the widow of. C will take one, and H, b and K one each. The proportion of M 
and N shall be divided into threo parts, of which the widow of L will take one, and M and one each. 
But upon the primary partition,‘A’s will be the only widow entitled to a share. The claims of the other 
widows will not arise; until partition be made’ among their own sons.—-Cons. H. L. p. 40. 
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to her separate share of the same description of property* . 

140 The mother who gets a share upon partitjon gets “it for life only: with 
respect to dominion over the property, she stands upon the’ same footing with the 
widow who succeeds to her husband’s rights.t 


Ishwar Chandra Ka’rfarma’ and another v. Gobinda Chandra Ka rfarma’ and others. 


In this case, it was declared by the decree, that the will of the testator Gokul Chandra 
Katfarmé was wholly inoperative, except as toa disposition therein contained, in favour of 


Gourmani Dai, the step mother of the testator. It wasthen declared that the defendants Gobinda. 


Chand, Nirmal Chand, and Kanai Cha‘nd, the sons of Gokul Chandra by the defendany 
Rasmani, his first wife, together with tho defendants Doy&l Chand and Sharat Chand, (Sharat. 
Cha‘nd being then dead)two sons of Gokul Chandra by the defendant Radha‘mani, his second wife, 
together also with the complainants I’shwar Chandra and Surat, (Sdrat being then dead,). two sons of 
Gokul Chandra by the complainant Na‘ra‘yani, his third wife, as the seven sons who survived Gokul 
Chandra, became entitled to his real and personal estate, of which he was seised or possessed at the 
time of his death; and that the said seven sons were so entitled in equal parts or shares. 


The decree then declares, that the defendant Ramani, widow and heir of Sharat Chand, is 
entitled ‘absolutely to his share of the personal estate} ; and-to his share of the real estate for her 
life: that the éomplainant Nata‘yan{, as the mother - and heir of Surat, is in the same manner en- 
titled to his share: that Ra‘smani, mother of Gobinda Chand,Nirmal Cha‘nhd’ and Kanai Chand, is 
entitled absolutely to one fourth of their three seven parts.of the personalestate—and for her life to 
one fourth of their three seven parts of the real estatet;—and that Radha mani,the mother of Doya 
Cha‘nd and Sharat Cha‘nd, is in the same manner entitled to one third of their two seven parts of 
the estate. 


* If brothers of an undivided family, shall possess immovable as well as movable property, and if one 
brother shall take hia share of the movable property to his own separate ‘use, continuing to possess the 
immovable property joint and‘undivided, with his brothers ; this will give the mother a nght to her separate 
share of the movable, but not of the immovable property. Cons. EH. L. p.- 46. 


_ * See Vyavaathas Nos. 19, 20, 22, 23, 24, 25, 26, 27, 28, 29, 31, 32, 34, 35, 36, 37, 38, 39, 40, & 41, 
and commentarids and cases in illustration there of :—Ante pp. 55-103. 


-I believe it may now be laid down as tho law, that mothers who take ashare upon partition, take 
an estate for life only,—and with respect to dominion over ‘the property, stand upon the same footing 
with widows who succeed’ to their husbandy’ right.—It has been said that what is taken by a mother 
upon partition, is more in the nature of a gift than that which is takon by widow on the death of her hus- 
band. If ai? the sons agreed to divide,it might indted be said # be in the nature of a gift, because they would 
all have concurred in'the act by which their mothor became entitled to a share of the estate—yet if there be 
ton.sons, any one of thém may enforce partition ; and although the other nine continue hving in an undi- 
vided. state, and although the tenth separated himself-from them against their will, his separation alone will 
-give.the mother a right in severalty to one eleventh part of the estate. In such a case, what she takes can 
hardly be said to be in the nature of a gift—certainly it is not 4 gift from her sons; nine of them out of teu 
beitig: ‘desirous of ‘withholding from. her, that which one enables her to take by compulsion from the 
rests---but whatevér'the reason may be, the law is conclusive upon the subject. She has a right on parti- 
tion being made, although the greater number of her sons may have been unwilling to divide. The Supreme 
Court has not hitherto ‘made'any distinction between the interest taken by a mother upon partition, and 
that taken by a widow upon the death of her husband. Cons. H. L. pp. 43, 44, ar 
_ } The extent of the right of a woman, so succeeding, in the personal estate is the same as that in 
the real estate, the Hindu law making no difference between the two sorts of property. See Ante. p. 101. 
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lt will be observed that Ra‘smani, the mother of threc,and Ra‘dhatnani. the muther of two, 
song of Gokul Chandra, came in upon partition made, the first by her three sons, the second by one 
son, and the widow of her deceased son; und also that Ramani~, the widow of Sharat Chand, and 
Na‘tayani, the mother of Surat, camo in as heirs, one of her husband, and the other of her son; 
and that the mothers and widows so taking were all declared to have the’ same intcrest in the e3- 
tates which they severally took, i. e. an absolute interest in’ the personal, and an estate for life in 
the real property. * Cons. H. L. pp, 74,95. | 


-Soymani Ddsi and Ddsi Dasi ve Atté Ram Ghose and Kéla Cha‘nd Ghose. 


Krishnamohan Ghose died leaving two widows, viz. Karuna‘moyi Dasi* and Lakkhyi Priya 
Da’st. By Karuna‘moyi Krisnamohan left three sons, viz. Gangé Charan Ghose, Badan Chand 


Ghose, and Kélé Chand Ghose ; and by Lakhyi Priy4 he left Atté R&ém Ghose. Ganga’ Charan had — 


married two wives, first Joya” Da‘si, who died leaving a son Shambhu Chandra Ghose. The other wife 
of Ganga’ Charan is the complainant Joymani Dasi. She had a daughter, who is since dead: 
Badan Chand Ghose left one widow, the complainant Da‘si Da‘si,by whom he had pne daughter only. 


Kula” Cha‘nd the other son of Krisnamohan by Karunfmoyi, and Atté Ram,'the orfly son of . 


Krishnamohan by Lakhyi Priya’, are the two defendants. : 


An account and partition of the estate of Krishnamohan was in the first place ordered as )e- 
tween the other claimants under Krishna mohan, and (him) Atta’ Ram, he being declared entitled 
to one fourth part or share thereof as one of the four sons of Krishnamohan. Atta’ Ram, then, 
being solely entitled to a fourth separate part of the estate of Krishnamohan, it was understood 
and admitted, that his mother Lakkhyi Priya‘ was not entitled to any separate property upon 


* That part of the decree which declared the rights of the mothers, proceeded, of course, shor the 
partition made by their sons. Radhamani was the mother of Doyil Chand and Sharat Chand. Sharat 
“Chand had died, and his widow Raémani was declared entitled to his share—and then, on a partition be- 
tween Doydl Chand and Ramani, Radhamani, the mother of Doydl Chand and Sharat Cha’ng was entitled 
. to a share. . - 2 


So far this decree is consistent with all the decisions ; but there is one point in which it differs froin 
the decree that was pronounced in December, 1823, in the causo of Sri‘mati Joymani Dasi and others 
versus Atta Ram Ghose and others, in which Karunamoyi Dasi was declared entitled, as heir to her grand- 
son, to his share---and also ‘as parent, to a share upon partition ; although as heir of her grandson, she 
had been joint owner of the property divided. In the present case, the double claim of Na’ra yani Da’si may 
have been overlooked. Na‘ra”yani was mother of I’shwar Chandra and Strat. Strat had died, and Narayam 
was declared, as his heir, to be entitled to his sharc. Thus ,then, if the decree of December, 1823, was 
right, Narayani was entitled to more than she received. According to the law as it was declared in the case 
of Joymani and others versus Atté Ra‘in and others, Na‘ra“yani ought to have taken the share of Surat,as his 
heit ; and she ought then upon partition to have shared as the mother of Ishwar Chandra and Surat, 
In the case of Joymani versus Atta” Ra‘m, the pandits were clearly of opinion that Karunamoy) was en- 
‘titled to take as heir of her grandson, and when in that cafacity she came to a partition with her son 
- and a .son’s widow, she was entitled as parent to one fourth of the estate; she and the son, and the de- 
, geased son’s widow, each took one third; and upon partition she took one fourth of the whole. The correct- 
ness-of the opinions which the pandits gave on this occasion, seemed to have been admitted ; and from sub- 
. ‘sequent’ inquiry,.I ..am \satisfied that they were consistent with law; according to that principle Narayani 
“ gught to. have had cight shares out of twelyé. First, upon partition, shopought to have had six parts, or 
; one half; then as mother she was entitled to one'third, or four parts of the whole, her own contributing 
‘to make up the four: This would have taken two parts from Iehwar Chandra, which would have increaged 
‘her own six to eight and left him four, Sir Francis Macnaghten’s Considerations. pp. 76,77. : 
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a partition made between her on/y son and his three half brothers, and that she was to look to him 
for her maintenance. 

If Shambhu Chandra, the son of Gangé Charan and Joy& Dasi, had died in the lifetime of his 
father, it seemed to be agreed, (Joya Dasi having died before her husband,) that Joymani, the 
surviving wife of Gangd Charan, would have been entitled to his estate; but Shambhu Chandra 
having survived his father, it was held that his father’s estate vested in him, and that Joymani 
(not being his mother although the wife of his father) could not take from him, (Shambhu 
Chndra,) but that his father’s mother ( Karunfémoyi) was his heir. It was also declared that DAsi 
Dasi, the widow of Badan Chand, (he not having left a son,) succeeded as his heir, and was in his 
right entitled to one fourth part of Krishnamohan’s estate. It was therefore ordered that 
the estate of Krishnamohan be divided into four equal parts or shares, and that Atta Ram, the 
only son of Krishnamohan by. Lakkhyi Priya’, do take one of the said four parts or shares in 
severalty. of the other three parts it was ordered that K uruna moyi do take one as the heir of 
her grandson Shambhu Chandra, that Da‘si Da‘si do take oné as the heir of her husband Badan 
Chand—and that. Kala’ Cha‘nd do take one as the survivor of Krishnamohan’s sons. 


This partition having been made, it was farther declared that Karuna moyi was entitled to a 
fourth part of the three parts which had been so divided, the third part which she had taken upon 


partition contributing to make up the said fourth part. It then stood thus,—Karuna moyi the repre- 


sentative of ShambhuChandra, Dasi Da’si the representative of Badan Chand, and Kala’ Chand the 
surviving son of Krishnamohan, having come to.# partition—Karunu‘moyl, as mother of Shambhu 
Chandra’s father, as mother of Dasi Da'si’s husband, and as-mother of Kula’ Chand » bgcame, upon 
a partition, entitled to a share equalto that of the several partitioners. The three parts were there- 
fore again to be consolidated and then divided into four, of which Karanimoyi as mother was to 
have one,——the same Karunfunoyi as representing her grandson, one 





x we . 
Da‘si Das? as representing 
- s &# o e e e 
her husband, one—atd Kala Chand in his own right, one. 

As to Joymani, she has aright to maintenance out of her husband’s estate, and may 
follow it for the purpose of obtaining her meht ito the hands of Karuna moyi. S. ©. Cons. 
« 


H. L. pp. O64-—-——-68. 


Guru prasdd Bose v. Shib Chandra Bose and others. 


In this case, the right of a woman to come in foy a share upon partition made by her son and 
grandsons was questioned. The’case, so far as it relates to the present point, was shortly this. Krish- 
na Rim Bose died leaving two sons, viz. Guru Prasad, the complainant, and ‘ Madan Gopal who 
before the filing of this bill had dicd, leaving six sons.— Krishna Ra‘m Jeft a widow, named Khanja- 
ni Da‘si, who was the mother of Guru Prasad and Madan Gopal.—Upon a partition prayed as 
between Guru prasad, and the sons of Madan Gopal, (that is, between Khanjani’s son 
and grandsons,) the question arose. It was admitted by all the Pandits, that she would have 
been entitled to one third of Krishna Ram’s (her husband’s)estate, if the partition had héen made 
by her sons Guru Prasad and Madan Gopal. As to the point at issue, some Pandits declared, the 
partition having been postponed until after the death of Madan Gopal, that Khanjani was not 
entitled to any share. Others declared that her right was the same, partition having been made 
between her son and grandsons, as it would have been had the partition been made, in the life-time 
of Madan Gopal, between her two sons. The Court made further inquiry, and obtained the best 
information ;——we were ultimately satisfied that,upon a partition by her son and grandsons, Khanja- 
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ani was entitled to share, as she would have been, had the partition been made by hersons.* S. 
C. Cons. H. L. pp. 29. 


Pran Krishna Mittra and Shankari Da‘si versas Matisundari Da’si.—S. C. 12th February 1541. 
Fulton I. p. 389. 


Shih Chandra Bose versus Guru Prasad Bose & others. 


Krishna Ram Bose (now dead) had been the father of Madan Goyal Bose and of the defendant. 
Guru prasid—Madan Gopal died shortly after his father, leaving six sons, viz. Shib Chandra, 
the complainant, and Bhoirab Chandra, Gopi Nath, Brindéban, Nilmddhab, and Nabin Chandra, 
five of the defendants. Shashimukhi Da‘sf one of the wives of Madan Gopal was dead, and she left 
an only son, Shib Chandra the complainant. Two widows of Madan Gopal were living,—they 
were, Madhabi who was childless, and A‘nandamoyi who was mother of Bhoirab Chandra, Gupf 
Nath, Brindgban, N ilma‘dhab, and Nabin Chandra, five of the defendants. These two widows were 
defend ints to the suit,—and the other party was the defendant Khanjani, who was the widow of 
Krishna Ram, and mother of his two suns Madan Gopal and Gurn Prasad. 

On the 7th of August, 1513, the Court pronounced a decree declarmg Khanjani, the widow 
of Krishna Ram, entitled to one third part. of the estate, the movable absolutely, aud the immiovy - 
able for her life; the defendant Guru Prasad was declared entitled to one third part to his own 
several and separate use;—the other third part was declared tu belong to the representatives of 
Vadan Gopal -.—ind as to ud, the Master was ordered to inquire and report what would be un ade- 
quate sum to-set apart for the purpose of securing to Midhabi,the childless widow,a suitable allow- 
ance for her life. It was then declared that Shib Chandra was entitled in severalty to one stath 
4 the last mentioned third part,—and that the remaming five-sixths be divided into six parts, 
af which Bhoirab Chandra, Gopi Nath, BRinda ban, NVImadhab, and Nabin Chandra, should each 
Lake one, and their mothor A‘nandamoyi, one —the immovable part of which she wag to take for 
life only, and the movable absolutely.f Subsequently on a bill payne been filed ino the Barre 
a bill of review, the Court, as it had done in the ease of Kashr Nath Basak and Raina Nath 
Basak against Hara Sandari’ Dasi, varied the decree made on the 7th of August 1515, and Instead 
of declaring that Khanjani° Da‘si’ was entitled to the movable property absolutely, and to the dammoc- 


* Sinee that time L have had several conferences with the Supreme Court pandits on the subject of 
a woman’s right to a share, if one of the partitioning parties should he a creat-yrandson. | Phey have in- 
variably said that the Jaw is silent; but that from reason and analovy, she ought to have a Shareand if ane 
a question arose,they supposed it would be decidell that she shoald have one. Yet it would soem) i: ee 
to a share, that there must be some more proximate descendant than a great grandson,pat i me | eo vie 
—for if the partitioning parties be all so remot as great-grandsons, it does not aneet : ua a e ee 
in any manner, be supported. The pandits are of opinion, if one of her sons he a party, tha as es 
to have a son’s share —-and if her sons are all dead, and one ol her grandsons he a asin ye s i oug it. 
to have a grandson’s share. ‘This is conformable to the principle ot partition p~ -for in a division between 
her son and grandsons, she will undoubtedly be entitled to the share of a son. 


It is well established that she is entitled to a share, if her sons, her grandsons, oF her sons and yrand- 
aons should divide the estate. And as there is nothing to exclude her in case of a more remote deseendant 
being a party to the partition, it is, 1 think, both reasonable and just that she should ee ee e 
although such a person should chance to be one of the partitioners.—-Sir [rancis Macnaghten’s Consider- 
ations on the Hindy Law, p. 30. 
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VYAVASTHA’-DARPANA. AAT 


her entitled to one third of the estate, real and personal, accord- 






able property for her life, 
ing to the rules of the Hindu 


* §. C. Cons. H. L. pp. 69—72. 


* 


In the case of Kashi Néth Basak and Ranta’ Néth Basak versus Hara sundari® Dasi’, and in 
that of Guru Prasa‘d Bosé versus Shib Chandra Bose and others, the (Supreme) Court was called 
upon to consider, whether or not, the widow and the mother had a right to an absolute estate in 
the movable property, In cach case, the decree by which such a right had been declared, was 
amended, and the declaration was expunged.’ The opinions delivered by the J udges were unequi- 
vocal, and it was well understood by the profession, that no more than an estate for “fe in movable 


property could. be taken by a widow in right of her husband, or by a mother upon partition made 
among her sons.¢ Cons. H. L. pp. 44, 45. 


THE PATERNAL GRANDMOTHER TAKES A SHARE. 


141 Whe the paternal grandfather’s estate is divided by grandsons, the grand- 


mother takes a share equal to that of a grandson. 


Even childless wives of the father are pronounced equal sharers ; so are all the grandmothers: 
they are declared equal to mothers Vya’sa. 


By the exqression ‘equal to mothers’ it is shown that asthe mother is entitled to an equal 
share in the partition of her husband’s property made by her own sons, so in the partition of the 
grandfather’s property made by the grand sons, the grand mother has an equal share with them.] 


tee HOI, 





were at ee ee one rm we - oom mt ewe eye ere se meee ee ge wee ee ee on 


* Upon this occasion the Court pandits were consulted, and they expressly declared that the mother 

vho took upon partition, and the widow who succeeded to the husband’s property, stood upon the same 

‘footing with regard to their interests in the estates, ‘There is not in fact any distinction as far as the 
right extends, ner do I believe that any ground of distinction can be fouhd in the Hindu Law. 


The Supreme Court has always considered the mother who takes upon partition, and the widow who 
succeeds to the estate of her husband, as possessed of equal interests. And it is to be lamented, when two 
opportunities occurred, that the Court did not insert,in its decrees, the decided opinion which it eutertajned 
upon the subject ; that it did not declare the widow and the mother entitled to an estate for life only, whe- 
ther the property of which they came into possession was movable or immovable. 


That the Court thought the decrees, which declared such partics entitled to an absolute. estate in 
movable property, ought to be altered, is certain. The opinions of the judges were known and even de- 
clared; and as we have not any authority in the books of Hindu law, by which a distinction between movable 
and immovable property in the possession of amother or a widow can be justified, it will, ‘I trust. le 
thought proper to abide by the rule which may be said to have been laid down, and to fold in future 
that neither widow succeeding to her husband, nor mother sharing upon partition, shall be entitled to more 
than a life interest in movable property. The power‘of expenditure may be-especially given in particnlar 
cases.—-Sir Francis Macnaghten’s Considerations on the Hindu Law. pp. 78, 74. ; 


® 
t Such is also the case with immovable property—the Hindu law making no distinction between the 


movable and immovable parts of an estate inherited by a woman or received by heron partition, See 
ante, p- 101. - 


T have been unable to discover the authority, (and I believe there is not any) upon which a distinction 
betaveen movable and immovable pro erty coming to a widow by the death of her husband, or to a woinan 
by partition made among her descendants, can possibly be supported ;—nor do I believe there is any autho- 
rity for saying that a female who so takes, shall have more than a life interest in cifher. Sir Fraucis Mac- 
naghten’s Considerations on the Hindu Law. p. 82. | 


t W. Da. Kra, Sang. p. 108.—See Coleb. Da. bha’ p. 64. Coleb. Dig. vol. III. p. 27. 
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I. In this Instance: likewise,the contemporary wives of the graydmother are not entitled to 
participate ; they nei only bo. nasintained. For the reason above stated, the tem grandmother 
refers exclusively to the natural parent of the fathtr. This is tho received opinion. But in truth 
the word ‘ai?’ being used in the text above quoted, and the word ‘grandmothers’ being in the alival 
number, it is reasonable that the contemporary wives of the grandmother be also“*entitled to 
participate.* oe 

II. When the patrimony left by the paternal grandfather is divided, the allotment of a share to 
the wives of that ancestor is ordained. Modern lawyers hold, that shares must in that vase 
he allotted even to those wives of the paternal grandfather who have no sons.* Coleb. Dig. vol. 


LIT. p. 24. 


142 Ifthe grafldmother happen to be the heiress of a grandson deceased, she 
wil, as such, inherit his share, and also on partition, she will, as gfandmother, get 


her proportionate share.t 


143°The grandmother is entitled to take a grandson’s share, not only on par- 
tition between -her grandsons themselves but also between her grandson and the 


heir or heirs of a grandson deceased.t ; 


144 If any of the grandsons or the heir of a (deceased) grandson take his 


share from the rest, even then the grandmother is entitled to her share. 


“* Some say that the grandmother here signifies the father’s natural mother, for the reasons ‘before 
explained. But others infer from the use of the plural number, and the mention of ‘all’, that all the 
wives of the grandfather shall have shares. Srt“KRISHNA’s commentary on the Ddyabhdga, Sans. p. 82. 


+ See’ Pyavastha No. 187 and whatever is quoted in illustration thereof. 

t+ The Supreme Court Pandits say, ‘if a son be one of the partitioning parties, with great grandsons, 
that she ought to take a son’s share; and if a grandson be such a party, that she ought to take a grand- 
son’s share.” They think themselves justified in this opinion by the principles of law, although the law 


itself is not expressly declared. Cons. H. L. p. 52. 
o the Supreme Court Pandits: ‘Supposing the mother of BE, F. 


’ rj @ was put by me t 
The following case was p y the grandsons of F, and the great grandsons of G come to a. 


and G to be living, when the sons of F, ndsons 
partition—what share, if any, will the mother of E, F, and G take upon that partition?’ It will be be- 


tween her grandsons, her great grandsons, and great great grandsons.. I was told that the Hindu law did 


: w | 
not maké any provision for such acase. I reminded them that the Hindu law gave a grandson’s share to 
ndsons—and 2 son’s share upon a partition made 


the grandmother upon® partition made among her gra ap 
ee her sons aa her Pandacna. This they admitted to be the law. I asked them if it- was not rea- 
‘sonable that she should take agrandson’s share upon a partition made among her grandsons, and her 
more remote descendants. The reapnableness of the thing they acquiesced in, and said, if such _& case arose, 
they supposed it would be so decided, and that she would get a grandson’s share. Sir Francis Macnagh- 


ten’s Considerations, pp. 42,43.° 
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145 Of the immovable and movable property, if only one kind be divided, the Vyavastha 


4 


grandmother will get her share in the same. 


146 Inke the mother, the grandmother is not, without a legal cause, compe- Vyavastha” 
tent to dispose of the property received on partition.” * 


“ Ifhe (the father) make the allotmenta equal, his wives must be made partakers of like 
portions.” According to this text of Ja‘enyavHLKya as the futher on making a partition of his 
own acquired property should give a share equal to that of 3 son te such of his wives as are 
destitute of sons, so by parity of reasoning— 


147 The grandmother should have a share on partition of the grandfather's Vyavastha 
acquired property, and the mother should have a share on partition of the father’s 
acquired property.t 


According to the maxim “the sense of the law ascertained in one instance, is applicable in 4 gy ority 
others also, provided there be no impediment”—it appears to be reasonable that on partition the , 
grandmother or the mother should have a share only of the estate acquired by her own husband. 


“« Tn like manner, in a partition about to be made of the grandfather’s wealth by the grand” 
sons, the grandmother must be made an equal sharer.” (Da. Kra. Sang. p. 1038). ‘When parti- 
tion is made by a father, he must give to such of his wives as have no male issue an equal share 
with his sons; and when partition is made among sens or grandsons, they must allot to their na- 
tural mother or grandmother an equal share with themselves.” (Coleb. Dig. vol. ITI.p. 27)—These are 
the passages of two of the law tracts prevalent in Bengal that speak with perspicuity of the grand- 
mother’s right to a share on partition ; and from these it also appears dg be clear and unquestionable 
that when the gyrandfather’s property is divided by the sons of his only son, the grandmother is 
entitled toa share equal to that of any of the grandsons. But when the gradfather’s property 
ig divided by such grandsons as are sons of several fathers and each set of brothers is unequal in 
number with the sons of each of their uncles, the books do not Jay down what should in that case 
be the extent of ‘the gandmother’s share—is she to receive a share equal to that of that grandson 
who receives the largest or who receives the smallest portion? or instance, if one son left an 
only son, another two sons, and a third nine, they at first divide per stirpes, and then the set com- 
posed of two brothers subdivide their joint portion into two shares, and the set composed of nine 
subdivide their joint share into nine shares: in this case, is the grandmother to get a share equal 
to that of the single grandson, or that of one of the two, or that of one of the nine grandsons ? 
Sir Francis Macnaghten says: “If B, C, D, the sons of A, shall have died betore 


Remark 


ale mee 


¥ See Ante, pp. 139 & 147. 

+ Tartitions, to entitle the mother to ashare, must be made of ancestorial property or of pro- 
perty aquired by means of anocestorial wealth. Therefore if the property have been acquired by A, the 
father of B, ©, and D, and B, C, and D come toa partition of it, their mother (the widow of A,) shall, but 
their grandmother shall not, take a share; and if the estate shall have been acquired by B, C, and I). 
themselves, then neither the grandmother, nor the mother, will be entitled toa share upon partition 
of it. Cons. H. L. p. 54 
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partition made,- and each+e€ them. have Aghtag eons; then .upor. a partition... of; these sons of 
B, C,, and D,. their. grandmother. (the. widow of Ady shall, not,be. gntitled to..one fourth,. ag she 
would have been, had either B, C, or. D, been: living at the, Fine, « of. -partition—zbut | she shall share 
with grandsons per capita, githough they will share per stirpes. _ Thus, if B shall have left two, Cc 
three, and D four, sons ;—the estate of A shall be divided into ten ‘parts, —of which his widow (the 
mother of B, C, and D) shall take one,—-the two sons of B' shall fake three,—three sons of C shall 
take three,—-and the four sons of D shall take three. (Cons. H. L: pp. 52; 58). As in the above case 
the shures of some of the grandsons would b& much larger than tlie portion of the grandmother 
and as the law does by no means provide that in a case like the above the share of the grandmother, 
must be equal to that. grandson’s share who receives the smallest portion, the best living authori- 
ties were consulted on the point ;. and after a, mature consideration the conclusion arrived at by them 
is that the grandmother should get a grandson’s share where the graridsons inherit and divide per capi- 
fa, and a son’s share where the grandsons inherit per sfirpes and (originally) divide according to the 
number of their fathers (sons of the late proprietor). The following is the abstract of the 


written opinion of Babu Prosanna Kumér Thakur, the first of the authorities consulted on the 
occasion :—— 


“Tf the sons of a deceased owner all died in his lifetime, or having survived their father, all 
died as joint and undivided owners of an estate’ left by their deceased father, in either case, 
on the occasion of partition of such estate by the grandsons, is the grandmother entitled to any, 
and if so whut sharé according to the Hindu law prevalent in Bengal? The author of the Ddya- 
bhagain Chapter IIT. Section 2, Page 64. paragraph32, states as follows : 


“Wives of the father (meaning step-mothers) who have no male issue, not those who are 
mothers of sons (must be rendered) equal sharers (with the son). So Vya‘sa ordains : ‘Even child- 
less wives of the father are pronounced equal sharers; and so are all the paternal grandmothers 
they are declared equal to mothers.’ Visnu likewise says, ‘Mothers receive allotments according: 


to the shares of sons; and so do unmarried daughters.’ 
e 
The commentators on the above work, perhaps.thinking it unnecessary or from oversight, 


are entirely silent as to the purpose and intent of the passage, viz. 


‘and so are all the paternal 
erandmothers : they are declared equal to mothers.’ 


The Digest of Hindu Law, Book V. Chapter II. page 27, states only on the above point that 


.‘when partition is made among sons or grandsons, they must allot to their natural mother or 
rrandmother an equal share with themselves.’ 


Here the right of the grandmother to a share on the partition of her husband’s estate is clear 
and positive, but 1t is not equally clear whether the amount of that share will be equal to the 


share of the sons or grandsons. The latter take per stirnes, i.e. divide among themselves the 
shares of their respective fathers. 


If, following the preceding rules for the construction of the law in question, the pandils’ opi- 
nion cited by Sir F. Macnaghten be examined with the reason of the law, the fallacy of their 
dictum will be evident. The Pandits, it is supposed have supported their views by torturing the 
letter of the law,—as by the passage in tho Dayabhayga ‘so are all the paternal grandmothers : 
they are declared equal to mothers.’ In the passage of the Digest of Hindu Law,—To allot to 
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grandm others an aqual share with. themeelvas,’ the words. . ‘equal _ share. with. ‘themselves’ are con- 
nied separatively instdead of collectively, sp as.to mean.ecoerding to the share of each grandson. 
If such construction be ‘adopted, it will be liable to the following, objections. 


The several softs may not have left an ‘equal progeny, i. e. one of them may have, left one son 
anil another four gons; and since grandsons succeed to the estate of the grandfather por stirpes, 
and not per capita, their shares may be very unequal. For instance, the only son of his father will 
reveive one share, and each of the four sons of his Yncle will obtain but a fourth of that share. 


In what proportion then is the grandmotner to share i in the estate ? or with whose share is hers 
to be vo-equal? - : | 


# 


Supposing that, to comply with the pandits’ construction, the estate of the decéased is divided, 
accurding to the number of grandsons, into five -shares,.for the purpose of creating a share. for 
the grandmother, by taking a fifth from each of the grandsons to make up the said share. In 
this case, ag the grandson who is-the only son of his father, takes a moicty of the property and 
cives one-fifth of the fourth (part of his share) as his portion to the eaid share, cach of the other 
four grandsons who take but an eizhth of the estate, is obliged to contribute in the same propor- 
tion, which is an obvious hardship on these—the obligations of all the grandsons being the 
same, but their contributions very unequal in proportion to the benefits received by them avorsly: 


The grandsons inherit the estate per atirpes, but, according to the pandits’ construction, 
when the several sons have left an unequal progeny, they contribute to the erandmether’ s share per 
capita, Tt is inconsistent with the reason of the law that they should inherit according to one 
rule, and contribute according to another tothe grandmother’s share, especially when it 18 consi- 
dered that the grandmother's right is on the estate of her husband and the grandsons inherit it 
subject to that charge. 


2 


e 


The usual rule for the construction of the Hindu law is eis declared by VIHASPATI t— 
‘A decision must not be made solely by having recourse to the letter of written codes (Sha'stra) 
since if no decision were made according to the reason of the law (or according to immemorial 
usage, for the word jukti admits both senses) there might be a failure of justice.’ 


- When the reasons laid.down in the Sha’stra for the share of the mother and the grand- 
mother, are taken into consideration, there cannot be any other conelusion than that they are 
respectively entitled to a share equal to that of their sons. 


Regarding the preatsprandmollice s tight to a sbare on partition of the great-grandfathor's 
property, JAGANNATHA in one place of his Digest (Ftvadubhanga ‘rnava) says: “However there is 
no reasoning which cat show it incumbent on the great- -grandsons, and the rest, to allot a share 
to thoir great-grandmother. No allotment shall’ ‘be’ given toa great-grandmother, Such is the 
opinion of Jrarirava Hana and the rest ;”, and in another he affirms: «When property left by 
the paternal preat-grandfather is Aivided, should not a share be allotted to his wile »?—that is ad- 
missible from parity of reasoning.” 


The latter opinion of” the author seems to he consistent with reason; for although the © 


Hindu law. ‘does ‘not expressly: recognise any right of the great-grandmother upon partition 
made by her -great-grandsons and the rest, yet if the mother and grandmother can be entitled to 
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shares ‘on partition of their respective husbands’ estates, then it is inconsistent with reason that 
,she.should be deprived of ashare on partition of her husband’s estate: on the contrary, accord- 
ing to the general-maxim ‘the sense of the Jaw ascertained in one instance, is applicable in others 
also, provided ° there be no impediment,’ {tis proper that she have ‘a share on partition of her 
husbahd’s estate.# It is however to be observed that her claim to a share rises only when her 


husband’s property ia divided by her great-crandsons or these and other descendants, and not when 
any other ancestor’s estate is partitioned by them. 


“Mothers are equal sharers with them (i.e. the sons;) and daughters are entitled toa The unmarried 
fourth part’—-Vaiaseatt. “For the unmarricd daughter a quarter is allowed ; and three parts ea Re ae 
belong to the son. But the right of the owner (to exercise discretion) is admitted when the pro-  ¢jent or hed 
perty is small.”—-Ka‘tya vana. “To the maiden sisters let their brothers give portions out of their nuptial cere- 
own allotments rospectively : let each give a fourth part of his own distinct share : and they who re- seb e : 
fuse to give it, shall be degraded.”+—MAnu. 


According to these texts sons are entitled to three quarters, and the unmarried daughters 
‘(on partition made by their brothers) to ond quarter or to a deduction of one fourth out of their 
each brother’s share. But the authorities prevalent in Bengal do however conclude that that 
rizht entitles the maiden daughters only tosums enough for their marriage. Thus Jiu rava- 
HANA alluding” to the above text of Manu declares: “From the mention of giving, and denunci- 
ation of the penalty of degradation if they refuse, it appears, that portions are not taken by 
dauchters ag haying a title to the suecession. For one brother does not give a portion out of his 
own allotment to anether brother who has a right of inheritance. “Thus JaenyavaLKya, 
saying, ‘Uninitiated brothers should be initiated by those*for whom the ceremonies have 


* Unaware of the above maxim, and nicety, Sir Francis Macnaghten has, it seems, made the follow- 
in#remark :—"If the widows, sons, and grandsons shall ali have died without having came toa’ 
partition, and -¢hen the great-grandsona shall divide the estate among them; their great-grandmothcr 
will not be entitléd to any share of the estate so partitioned by her great-grandsons ; although she would 
have been entitled to her proportion if her sons, or her grandsons, had divided, or if ason or grandson 
had been dividing with more remote descendants. Her great-grandsons are morally bound tomain tain 
her ;-—-qnd from what has occurred in the Supreme Court, I venture to say, that there, a performance 
of this moral obligation, may be lagally enforced. Cons. H. L. pp, 51, 52. _ 


»” : 


for he expressly sdys? “if the funds be small, sons- must give a fourth part to daughters, . deduoting 
it out of their. own respective shares.” Dé. bhé. p. 65. | - | 


__t According 60'S iMurkvaA WANA the last text applies to the case where the funds may be small, 
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been already performed; but sisters should be disposed of in marriage, giving them as an 
s 


3 


allotment, a fourth part of a brother’s own share ;’ declares the obligation of dixposins 


of them in marriage, not their right of succession. Thus, (since the daughter takes not im right 
of inheritance,) if the wealth be great, funds sufficient for the nuptials should be allotted. Lt is 
not an indisponsable rule, that a fourth part shall be assigned. This (allotment of a fourth part if 
funds be small) must be understood as applicable only, where the number of sons and daughters 1s 
equal, Por uf the number be unequal, cither the daughter would have a greater portion, or the sun 
would be entirely deprived of property. But that canmot be proper, since the son is principal 


in relation to the inheritance.” (Da. bha. pp. 65, 66.) 


SeVKRISINA observes: “The sisters alsoof these sharers must be rendered participators to 
the amount of a fourth shure receivable by their brothers respectively, for the purpose of marriage.” 


(Di. Kra. Sang. p. 105.) 


Racuunanowna tooaftirms : “The text which ordains the allotment of a fourth part (to the an- 
: : = Lo ee : : : hg _ {i he tinal MOTO 0 & (Ds T 
marred sisters) infends the appropriatcon of a sufficient sum for the nuptial ceremony. (Lda. 2. 


p. 19.) See. Coleb. Dig. vol. LLL. p. OL. 7 


160 The brother left to support or protect the family of a brother gone abroad 


for acquisition, is to have a share of such acquisition.t 


“Flo, who maintains the fumly of the brother studying science, shall take, be he ever so jg- 


norant, a share of the property gained by science,” Narapa, 


* T know not of an instance in which sisters have shared upon partition,nor did 1 ever hear of asister'’s 
claim having been brought forward when her brothers divided the estate. 1 eonclude, therefore, that her 
right does not exsist by the Mendu law as it ts prevalent in Bengal. Porhaps it is better that she should 
be entirely excluded; for if the right were admitted, it would be dificult, if possible, to ascertain its 
extent. Cons... UI. Li. p. 98. 


It is a duty however, and one, the performanee of which, is I believe, generally seenred by family 
pride, to bestow the sisters suitubly in marriage—aad this is all Ican say for the rights of sisters.--- 
Ibid. p. 58. See also ibidem, pp. 102—-105. 


In fine, thts proviston for the sisters, intended to uphold the general respectability of the fanily, 
is accorded rather as a matter of induigence, than prescribed as oa matter of right. Macn Hi. L. vol. L. 
ft 
p. Ol, 


+ See Macn. H, L., preliminary remarks, pp. XIU, AIV. 
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Although this text relate to the share of the property gained by science, it may be applied 
40 the present case also, conformably to the maxim that’ ‘the sense of the law ascertained in 


one instance, is applicable in others also, provided there beno impediment. See ante, p. 857. 


161 Shares are to be cqual when the proportion is not specified. ° Vyavastha” 


Because of the rule which directs eqwality where no (other) proportion is specified. See 
Coleb. Dig. vol. IIT p. 61. 


EFFECTS LIABLE OR NOT LIABLE TO PARTITION. 


EFFECTS LIABLE TO PARTITION, 


162 These three descriptions of property, viz. ancestral, acquired by the father, 


Vyavastha” 
aud acquired by the use of the joint stock, are partible among all.* 
What belonged to the paternal grandfather, or to the father, and any thing else (appertaining Authority 
to the co-heirs having been) acquired (a) by themselves, must all be divided at a partition among 
eco-heirs.* Kavya yANA. 
(a) And any thing else]-—By the conjunctive particle ‘and’ is meant that the acquisition must 
have been made through the common property; (or else by joint) personal labour). 
163 But property acquired by individuals through their own exertions, must Vyavasthd 
be shared exclusively by the acquirers.” 
164 Land (inherited in regular succession, but) which had been formerly lost, Vyavasthé 
and which one shall recover solely by his own labour, the rest may divide according to 
their due allotments, having (first) given him a fourth part*. 
wed > 2 , . ; * - - s > ‘ a rt 1 - 
165 Property gained by science, and such other means, without the use even Vyavasthé 


of the joint fundst, should be shared with the parceners equally or more learned : not 


with less learned or unlearned parceners.* 


* Vide W. Da. Kra. Sang. pp. 70,71. Coleb. D&. bhaé. pp. 108, 135. Coleb. Dig. vol. IIL. pp. 
§32- 3885. Macn. H. Lh. vol. I p. 52. 


+ See Vyavasthd No. 173 and the authorities relative to the same. 


Cocks 


eats 


Be 


we Boagive yews fauit-<ca ASA 
MiaeS wefa* | | 
Zo faaia faurnfes cia ua ufratace face 
wl; fox nafeai ota ates farqtace @ aa 
facq* |) area t 

de ata fg (a) care alee afar] Bori- 


fers Ti VET cies wea Brel al eBea faqig 


afqarace wela utara west face zi" | 

(a) fry wa mew Hidtad way cata Ways 
US faa afeeey faaty Brel qi Soca ace 
fara vi, fee Biel Atatad ceaa Borate fray 
aes ekcare faatace fyrw sBrq* | 

Jo wifes (al) «a faaty Boe al, sees 
wfaaqiafwace fard ai") ctlsT 
(al) Bata a Se ety atal ate afters 
Bias whee Sei Vel ai eBea afegrsz- 
Faace free Ti fee fragiaiyace faces ehcq 1* 


389 FA VTS (F) Ft farsi eScw fH. 
Pes Bteitry SuhsFPs e clAyaztal (3) 
oie xa fasiay Se gqemrts efericras 

(2) ga Adis faa Fa, forsrre foty 
aife secs fees oteicra feast a1 cxyt- 


ain aie «a faurarr 1 wre SHtotetra 
{5 HSH CAPITAL FS. Y. R81 


fase ga xacs atts fatty <eews free 
fauriaianl Aiars ueq oifes @ ya” aEraz 
2 Fat* | 


(Sletyirgtal etter acy (7scA) Aleta weary 
Borutcs Vises ey cata 1 Aietad wea, Sot. . 


ate fay wits we fester aH STRl stca 
afas xRcq* | Boaq— 


© WHT —H. HA. Ye or 8! Wh, St, % 228,520 f% wi BL Tz, 01S, wy, 
i cata, Gi, 2, %, 7; O92—owe | 


LIA, Wi, Si, Fade 


ATT Sl-KAA | 


wy BoAsfwes fawsreca Arw- 
wine hayes | 
Jo ai famrtate acura came faurtare @foe | 


AN THT ihe aHAe CacyTa SHA" | Stor gas 


‘Jo tacartefaurtn al stent warmer. 
Acsieats | fotare (St) Taye aytfere: azy- 
CST SHIH SA* 1 «Atawe1- , 

(St) forai—erae aietad waorae wratfe- 
Srife se tacaeteuria afar a aHTE, 
waurin fagee yas WIAA HT fe we, 
WaTitHy™ | | 

Jo anise Safacwicey] (sl), tayssatae 
TWATIC* 1 coheae | 

(Sl) SIs wae aictiqifes se vz- 
aie St wfaqeE wgAfae a warts 
faqers AWaawicra® | 

OF KUM SHS (B) fansiatre |ry- 
WS PHQCOTR a1 craters (8) 
Wess Slasiaye zemrfigse | 


(2) KlA—AFea, frsine PryatfHore for 
Boar a ffs faurtate SlZz Ae ae fayri- 
NTA te care, Sfasaenafits wes SHt- 
BUYS SSHAV Beal” | Ww. oF. 2g | 


APAl—Pigiees aH fans fats “CH 
ACMTCAATA HA Taine fatqe* 


ol fettreat —apatee MOTI Sees oa 
AML | AMA watZorapstfee te aa fasieay 
SI TANI ylS* | cw | 


&, Ae, 7, 45 ‘3 92 


VYAVASTHA’-DARPANA. | 463 


166° Property gained by ‘science with the use of the joint stock, must, 
however, be ‘shared with all the parceners.* 


I, -No part of the property, which is gained: by science, need be given by a learned man to his 
unlearned co-heir: but such property should be yielded by him to those who are oyual or superior 
in science.* Katya YANa. | 


II. A learned man need not give a share of his own acquired property, without his assent, to an 
unlearned co-heir: provided it were not gained by him using the paternal (4) estate.* Na‘Rapa. 


(4) The word paternal intends joint property.—What has been gained by him without using 
that, a learned man need not give up, against his will, to an unlearned co—heir: but to a learned or 
instructed co-heir, he must; give a share of any thing acquired by him even without the use of joint 
property. 


IIL. His own acquired wealth, a learned man need not give up, against his inclination, to un- 
learned co—heirs.* Goutama. 


What is gained by his personal labour or his separate funds, being his own acquired property, 
he need not give up, if he be unwilling to surrender it, unto unlearned co—heirs : but he must yield 
it to the learned brethren.* 


167 Whatever property has been earned through valour by brothers, who have 
derived science from their family (i), or even from their father, is partibie: this 


is declared by VRinaspati.* 


(i) ‘From the family’—that is, from their own family : the meaning is, that the property earned 
through valour by brothers, who were taught in science by their paternal grandfather, uncle, 
and the rest, is partible. Kalpataru and: Ratna kara cited by Raguunanpana. See Da. ‘I’. Suns. 
p. 24. . 


‘Earned through valour’ —that is, the gains of valour aequired by means of the expenditure of the 
joint stock ; for it will be hereafter declared that property acquired without the expenditure of the 
joint-stock is indivisible*, 


* Vide Coleb. Da’ bha. p. 112. W. Da. Kra. Sang. pp. 71,72. Coleb. Dig. vol. ILI. pp. 33:2-—BS5 . 
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168 An acquisition mado through any science imparted by others than a father, Vyavasths 
an uncle, and the rest (of tho acquirer's own family,) and without the use of. the 


joint stock, must (however) be shared with co-heirs equally or more learned ;—but 
not with those who are less so, or who are ignorant." 


169 If, during the period of acquisition of science (by one brother,) another bro- Vyavastha’ 
ther should, through his personalexertions and by means of his own funds, support his 
(the student's) family, then the other brother, even though ignorant, is entitled to a 
share of the properiy gained (by the learned) through sciénce.* 

He, who maintains the family of the brother studying science, shall take, be he ever so igno. Authority 
rant, a share of the property gained by science.*, Na‘rava 


170 If the support were afforded by two, or by three unlettered co-heirs, then Vyavestha” 
all these shall partic ipate.* 


By parity of reasoning— 


171 The brother left to support or protect the family of a brother gone abroad Vyavastha 
for acquisition, is to have a share of such acquisition.t 


Although the above text relate {o the property gained by science, it may be applied to the 
present case also, conformably to the maxim that ‘the sense of the law ascertained in one instance 
is applicable in others also, provided there be no impediment. See fave, p. 857, 


172 Shares are to be equal when the proportion is not specificd. Vyavastha’ 


Because of the rule which directs equality where no (other) proportion is specified. See 
Coleb. Dig. vol. II. p. 61. 


Reason 


EFFECTS NOT LIABLE TO PARTITION. 


173 Wealth gained without the use of the joint-stock belongs to the acquirer Vyavasthe’ 
| alone, not to the rest, of the co-parceners.* 


As the rest of the brethren. participate (in one ‘case] on account of the employment of the 


common stock, it is fit uaa their participation should be null [in another case] where that does 
. not exist.* : 


382 * See W. Da’. Kra. Sang. pp. 77, 72. Coleb. Dé. bha’. pp. 111 & 116. Coleb. Dig. Vol. WY. BP. 
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LW hat a brother has acquired by his labour, without using the patrimony, he need not 
give up. withont his assent ;: for 1 was gained by his own exertion (¢).* Manu and: Visuna. 


Authority | 


(c) Since the patrimony is not used, there is no’ exertion on the side of the others, through | 


the means of the common property: and, since it was obtained by the man’s own labour, there is 
no corporal effort on the part of the rest: it is, therefore, the separate property of the acquirer 
alone. : . = 


ee Whatever else is acquired by the co-parcener himself, without detriment to the father’s es- 
tate, as a present from a friend, ora gift et nuptials (0), does not appertain to the co-heirs. Ja- 
GNYAVALKYA. oe 


(0) ‘Gift at nuptials’-—that is, received from the parents-in-law by reason of having become 
their. son-in-law. “W. Dé. Kra. Sang. pp. 77, 78. 


Here the mention of “a present ffom a friend” and so forth is intended for illustration only ; 
since it is in such modes that acquisitions are usually made without expenditure. 


ILI. Wealth gained by science, or earned by valour, or what is souddyika(k), belongs, at the time 
of partition, to him (who acquired it) ; and shall not be claimed by the to-heirs. Vya‘sa. 


(k) What is obtained through favour or the like, from a father, ungle, or other kind relations, is 
souda yika. 


TV. What o man gains by his. own ability, without relying on the patrimony, he shall not 
give up to the co-heirs ; nor that which is acquired by learning. Vya’sa. 


* Seo Coleb. Da” bha. pp. 109, 110. See W. Da’. Kra. Sang. pp. 69.—83. Coleb. Dig. vol. Id]. 
pp: 352—385. 


An expenditure of - wealth for notrishment. or other usc, must however neccssarily he made even 
by 8 person remaining at homo; and such expenditure is not designed for the acquisition of wealth : but its 
having been actually intended for that purpose is a rcquisite (to its beiig the cause of gain :) conseque 
the supposition does not go too far. Accordingly Visuwareuva has said: “When wealth 
quired by giving (or using) paternal property, 16 is declared not to be common, merely because property 
may havo been used for food or other necessaries ; since that is similar to the sucking of the (mother’s) 
breast.”’ . Hence though much wealth belonging to the father have been expended in festivity at 
the son’s initiation, or at his wedding, what is obtained by him iu alms during austcrities as a student 
or received on account of his marriage, is,not cominon ; for that expenditure of wealth was not made with 
a view to gain. Da” bha’% p. 124. a Lue | 


ntly 
is not ac- 


The rest of the brethren can only claim shares of that ‘wealth, for the acquisition of which money 
was expended (out of the .family estate), or which was, acquired hy learning attained through the in- 
structions of the father with a maintenance provided ‘out of the patrimony. Accordingly it is remarked 
by Ji‘muravatiana, that wealth acquired by the use of the common stock employed for that very 
purpose, is justly considered as joint property. Coleb. Dig. II. p. 341. . 


. The. practice of: dividing wealth: gained by receipt. of presents without expenditure of the joint 
' property, which is observed to prevail among virtyous people, is-not however unsuitable, whether founded on 
the mutual affection of. the brethren, or on a manly sentiment. Ibid. p. 125. 
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Sinod it is expressed im general terms, “what he gains solely by his own ability,” all pro- 
perty, 90 avguired,: being ‘his own, is not common. But as the gains of science, though obtained 
by the man’s ow: ability, are shared by parcencrs equally or mote proficient in Fnowledge, the 
phrase ‘nor that which was acquired by learning’, is aubjoined for the sake of excluding illiterate 
or leas learned parceners. 


374°" Tfone of the co-heirs, without expenditure of the joint funds or unaided by 
the exertions of the other co-heirs, recover ancestral property usurped (before), such 
property is. not divisible among them.* 


He who recovers (g) hereditary property, which had been usurped, shall not give it up to: the 
: “ e e @ 
co-parceners : nor what has been gained hy science®. JAQNYAVALKYA. 


(a) The word “recovers”? being used in the singular number, it. is meant that the recovery 
rust, be even without the corporal aid of another. Siu krisunxa’s commentary on the Dayabha ga, 
Sans. p. 120. 

-Thus the author, denying the right of unseparated co-heirs, in the property, because it has 
been recovered, although a trace of the former right exist, denics the rewoter title of the rest to 
wealth originally @ained by the man himecl€*. | 


The declaring of property common, merely because it was gained by an unseparated co-par- 


cener, is not (therefore) grounded on authority 


The rule must be understood in the instance of any such hereditary property, other than 
land, exactly as m_ the case of property not: hered iti iry, but acquired by the man himself. 
Ma. bha. p. 135). Regarding land there is an especial rule. Sce aa/e, pp. 365 & 461 


This therefore is ascertained from the above and other texts:- What has been acquired by 
a separated or an unseparated parcener without adventure of the joint stock, and without the 
corporal aid of another, belongs exclusively to the acquirer, and is mdiviable with the reat.* 


“ There is only a distinction in’regard.to the gains of science, which ix us follows :~- 

175 What is gained through any science not acquired from a member of the 
family, and without the use of the joint-stock,t is not liahle to partition among the 
less learned and ignorant co-heirs, although divisible among the parceners of equal 


or superior learfiing. *: 


* Sco W. Da Kra.. Sang. pp. 78, 79, 71 & 72: Coleb. Da” bha- PP: 117 & 120. Coleb. 
Ds vol, IIT. pp. 882-—-—3865. . 
+ See yee oe 166.: 167, = 168 and the sathorities relative there to. 
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I No part of the property, which is gained by science, need be given by a learned man to 
his unlearned co-heir: but ‘such property should be yielded by him to those who are equal or 
superior in sicence. Ka‘TyaYANA. — 


II The gains of science do, however, belong exclusively (g) to him who acquired the same, 


and 80 does any thing given by a friend, received on account of marriage, and what is obtained 
as ma dhuparkika (}). Manu. 


(g) By the use of the, term ‘erclusively’ an illiterate person and one of inferior learning 
are excepted. SRrknrisHNa’s commentary on the Dayabhaga.*Sans. p, 128. 


Hence the term “mpartiéle’ as used in the present instance affects only an illiterate co-heir 
e e ° ° ° . e ° . . 
and one of inferior learing;; inasmgch as the gains of science which are declared impartible 
are in fact divisible among the brothers of equal or superior learning. 


(j) ‘Ma‘dhuparkika’] Obtained by officiating as a priest. Sriknisnna’s commentary on the 
Dayabhaga. Sans. p. 128. 


Ax a mark of respect at the time of giving a madhkuparka, Kuti ka. 


The gains of science are explained by K ATYA YANA, thus: “what is gained by thesolution (of 
a difficulty,) after a prize has been offered, must be considered as acquired through science, 
and is not included in partition (among co-heirs). What has been obfained from a pupil, or by 
officiating asa priest, or for (answering) a question, or for determining a doubtful point, or 
through display of knowledge, or by (suceess in) disputation, or for superior (skill im) reading 
(the Vedas,) the sages have declared to be the gains of science, and not subject to distribution, The 
same rule likewise prevails in the arts; for the excess above the price (of the common goods), and 
what is gained through skill by winning from another a stake at play, must be considered as ac- 
quired by science, and not liable to partition : so VarHasrati has ordained*.” 


® ' By the solution (of @ difculty’)—As where one agrees with another, ‘If you solve this well, f 
will give you so much money’: after such an offer, if one solve the difficulty and obtain the prize,it is not 
subject to distribution. ‘ From a pupil?’—that is, what is received from one to whom instruction has 
been afforded ; or what the pupil, studying the texts of Zontras, gives for the worship of the gods, or 
similar purposes; or what a student, coming to read the Vedas, gives as aimark of respect to his pre- 
ceptor. ‘ By officiating as priest’—that is, what is received asa fee or gratuity from a person employing 
him to officiate at asacrifice : these are fees, not presents ; for they are similar to wages or hire ; or what 
ig given during sacrifice as a pious oblation to the pois or as a mark of py for the officiating priest. 
‘ For (answering) a question’ —that is, a question relative to science being solved, if any one, through satis- 
faction, give any thing which had not been previously offered. ‘For determining a doubtful point’ — 
that is, for determination on a question, proposed with a view to the removal of doubt, and in this 
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Ka‘tyayana further says: “Weatlh gained through science, which was acquired from a stran- 
ger, while receiving a foreign maintenance, is termed acquisition through learning.”* 


Legal opinions delivered in, and admitted by, the several courts of judicature, 
and examined and approved by Sir William Macnaghten. 


Q. There were five brothers, one of whom, subsequently to the father’s death, obtained a 
rent-free Movza in his own name and in the name of one of his brothers, and died, leaving the 
four brothers above alluded to and widow. Does tlie Mouza in question belong to all the 
brothers, or only to those in whose names the grant of it was drawn out ? 


R. Whenever property, movable or immovable, may have been gained by a co-parcener without 
detriment to the paternal estate, such acquisition becomes his sole property, and the other bro- 
_thers have no right to claimit. Should there have been joint labour and joint funds used, the 
acquisition must be equally divided among the brothers, as declared by Manu and JA°GNYAVALKYA: 
“Whata man gains by his own ability, without relying on the patrimony, he shall not give 
up to the co-heirs, nor that which is acquired by learning. ” ‘Whatever else is acquired by the 
eo-parcener himsclf, without detriment to the father’s estate, as a present from a friend, or a 
gift at nuptials, does not appertain to the co-heirs.” Macn. H. L. vol. II. Ch. 2. Case 16 (pp. 
161, 162). 


ae ; 7 : ‘apels his point of 
form: ‘I will give this gold or other consideration to him who dispels my donbts eh ; iti 
tho sha‘stra ; nae fee sack as the sixth part or the like received for a correct poe gee ee Lavoiedee 
parties who apply for the determination of a dubious and contested point. Thi sc | “p fd se theveaced 
Laat. —L-4t- “--¢ived in a present or the like for juminously displaying his nowledge in ee 
orth. ‘ Ry (success in) disputation’ —that i, what 1s pened Dy shad oarar hae A ae 
nent in a contest petween two persons respecting oe sana v4 pc inances, Or im any oO 
controversy whatsoever concerning their respective attainments. * Hor supe : ; 
what is renieved for reading in a superior manner where a single article is to be ag ee eek aa 
competitors. ‘In arts’ —that is, what is gained by painters, goldsmiths, ang ah sd tt Amant Bold de 
in the arte and so forth, ‘For ike exccss above the price, —that 18, what is gained by ge ae 1 it aces 
and making earrings, &o. above the value of the gold dc. by the exercise of pit on de: Coleb. Dé 
by beating another at play : all these are gains-of science, and indivisible wih the 336. _339 Snr’cRisH- 
bha’ pp. 127-129. W. Da’ Kra, Sang. pp. 173-176. . Coleb. Dig. Vol. TIL. pp. 336.—vor 


wa’s commentary on the Da’yabha’ga, Sans. pp- 140,141. 


‘ ; the tha cf iving foreign maintenance 
*, According to Jrwu‘rava Bans and the rest, the circumstance of receiving 
while tought by a stranger is not: however @ —— condition for the wealth geined_ through aaa 
being indisivible, inasmuch as an expenditure for food abd so forth is not considered. as being gn 


used for the acquisition of wealth. Sce ante p. 407. 
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| Q.. A person, living with his half-brother as a joint, and undivided family, without having 
come to a separation, proceeded to a a. Sonny, bated he held an official situation, and 
his living i in ‘copartnership with the acquirer “while. the ‘acquisition “Was inade, entitled to any 
_ of the estate; if so, how will the property be We’ shared between them ? Pe 


Under the siroumetaness absive stated, according to thie doctrizie contained i in the De ya 
wie ‘eal other law books, the brother of the: half blood has no title to participate in the 
property, from the circumstance of his contipuing with the acquirer as a joint. and undivided 
family when the acquisition was’ made. April-17th, 1815, Maen. H. L. vol. LY. Ch. 5. 
Case 5 (p: 161.) . | 7 4 7 : 


Q. Two Hindus were living undivided 3 in respect of food, and in joint enjoyment of the 
produce of their ancestral ¢alook. One of them, by means of borrowed money, purchased some 
lands. In this case, is the other individual entitled to participate in the lands so purchased ? 


e 
R. It appears in this case, that one of the individuals above alluded to, while he‘and 
his co-parcener were living in the joint possession of their patrimonial real property, and jointly 
in respect of food, purchased some land with borrowed money; but it is not distinctly stated 


whether the debt was contracted, and the purchase was’ made, with or without the consent of 


the co-parvener. Supposing the transaction to have happened with the consent of the other 
partner, then he is entitled to participate, and must pay the debt _proportioually ; but, on the 
other hand, if he was no party to the transaction, the purchaser has an exclusive | right to the 
property, and he is alone bound to liquidate the debt. City Dacca. June 2]st,-1810. Maen. 


H. L. vol. I]. Ch. 5. Case 6. (pp. 151). 


Q. 1. Whether, by reason of the father of the appellants having messed jointly with the 
grandfather of the respondent, at the time he purchased the Zeminduree and built the house, but 
without paying any part of the cost, and without there being any joint hereditary funds, the 
appellants lad any claim in law to share in the estate or house? 


R. 1. If the gr andfather of the respondent marehaeed the Zemindaree singly, with the 
produce of his separate industry, and without any aid from funds ancestral or paternal, such 
Zemindarec is property exclusively his, in which no other can have a right to participate. And ifhe 
obtained 2 érokmottur  suaud for land in his own name,” (which it appears he did,) no one else ean 
participate init. And. supposing him to have built a brick housd, on ancestral land, with separate 
funds of his own, evenin that case such house would not be property in which shares might be 
claimed by an} co-parcener he might have: co-parceners in the land would only have a claim on 
.him for other similar land, equaf to their respective shares.. Such is the custom, or unwritten law. 
From the mero circumstance of messing conjomnily, co-partnership in ay y does not: follow. 


Q, 2. ‘Supposing them to have a claim, what would be the share of each?’ and whether 
after the lapso of thirty eight years, daring which ‘the ‘respondent's grandfather and father had 
been in Possession, a claim on the part of the appellants, for separate shares, was maintainable? 


| R.2. Had the ‘Sppellanta, been originally. eiititled. to chates, they could. nave taken them 


after thirty eight years, or after any. length of: time. bs: far.as the fourth in descent.’ 
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_ Authorities ~The text of Manu and Visunv, laid down in the Dapadha’ga: “What a brother 
has. acquired by his labour, without using the patrimony, he need not give up without hie 
- asbent ; for it was gained by. his own exertion” = ae 

(SANKHA and Likuita :—“There is no division of a house or garden made by one son for him- 

self; nor of water-pots,. ornaments, utensils for food, and the like, nor of concubines or clothes, 
nor of: water in. pools or wells, nor of pasture grounds and roads: so said the lord of created 


“a 


beings.” 2 
“Davaza: ae “Partition of heritage amorig undivided parceners, and a second partition among 


divided relatives living together after re-union, shall extend to the fourth i in descent : this is 
a séttled Tule.” 


Sudder Dewanny Adawlat. September “Ath 1801. Khudira‘m Sarmé and Uchchhabinanda 


Sarma v. Tirlochan, Maen. H. I. (vol. II.) Ch, 5, Case 7 (pp. “151—153). 


Q. There were two brothers who during the life-time of their fathor, and while they 
were living together as an united family, purchased some landed property with their age 
separate funds, and retained their respéctive acquisitions severally, not jointly. On the death 
of the father, his property was shared equally by his two sons. The property in dispute is that 
which one of the Lrothers, since deceased} purchased in the name of his son with his wife’ 8 money, 
while bis father was alive, and while they were living in a state of union. In this case, is the 
surviving brother entitled to claim any share of the property so purchased by the deceased ? 


. Under the circumstances above stated, it docs not appear that the property in question 
was acquired either with the funds or labour of the father or of the surviving brother; conse. 
quently the -brother, though living in a state of union with the acquirer, has no concern with 


his acquistiion. SO : 
| Authorities. 

The following texts are laid down in the Dicyabhaga and Mitakshara’: “What a brother 
has acquired by his labour onus using the petmony he need not give up to the co-heirs; 
nor what has been gained by science.’ 

. “Whatever elso is acguired by the co-parcener himsclf, without detriment to the father’s 
estate, asa present froma friend, ora gift at nuptials, docs: not appertain to the co-heir.” 
Dacca - Court of Appeal, January 1Sth. 1820. Maen. H. L. vol. Il. Ch. 5, Case 10 (p. 156). 


Q. _A boy received some jewels aa other articles as joutuka * at the time of his annea- 
ae suite and hie mother having sold those presents, purchased a landed estate with the produce 
of the cale in his name. In this ease, 1s his other uterine brother ontitled to share it with him ? 


_R. Whatever property (whether consisting. of ornaments or other effects) is given as jouluka 
to a 4 boy, that i is ‘to say, presented to him at the period of one of his initiatory ceremonies, such 
gitt is his‘excMisive and absolute property ; consequently his uterine brother has no title to 
stiare the property which was purchased by hig mother with his funds. Zillah “Miduapore, 
November 25th, 1817. Maen. H. L. vol. If. Ch. 5, Case 13(pp. 159, 160). 


* The. torm'joudaka” signifies an thing. recaived. at the time of marriage. it js derived from 
the verb !9u “io Gen ‘ding the oy, fing rn uifix, as an union of bride and bridegroom, takes place af 
the timo of. marriage. What * is them received is’ calléd joutuka ; but the term ws generally user 
signify donations given at the time of each of the Saatka ras or ceremonies. 


One , brother, 
though of an 
united family, 
has no claim to 
the property of 
another, if ac- 
quired with sepa- 
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Land purchased 
for a boy by 
means of his jow- 
tuka is not lia- 
ble to partition. 
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| Radha Charan Roy, Defondast,) Appellant, versus Krishna Charan 
Ray and Guru Charan Ray, Respondents. 


a The defendant appealed to the Sudder Dewanny Adawlut, insisting, chiefly, Ist, that as the 
estate wag recovered to the family by his exertions, he was entitled to’a larger portion of it than 
the respondents ; 2nd, that the widow of Rémdulél (who had come forward with a claim undér 
section 13, Regulation III of 1798) had no. right to more than a maintenance; and that if she ever 
had any such right,.she, as the appellant could prove by witnesses, had relinquished it. In 
_ passing judgment on the case, the "Court remarked that the claim of the appellant to hold a 
larger share of the family estate than his brothers, on the ground of his having undertaken 
the trouble and expence of recovering it from the usurpation of Santosh Ray (by suit in which 
judgment was obtained in 1778) could not now be supported, for that were it founded on jus- 
tice, it would have been brought forward by him when the cause, determined in 1778, was depend- 
ing; as it would have entitled him, on the principle now. insisted on, to a larger portion of the 
whole Zeviindaree than the other claimants; whereas by that decree on which the rights of 
both parties in this case were grounded, the Zemindaree was divided into six equal portions. 
With respect to the right of the widow, the Court put a question to their pandits, by whose 
answer, as well as by a reference to the Digest of Hindu Law, it appeared, that she was 
entitled to the whole estate of her deceased husband; andthe Court considered that the asser- 
tion of the appellant, that the widow had verbally relinquished her night, was not entitled to any 
weight, inasmuch as the admission of oral testimony in cases of this nature would open a door 
to much fraud and injustice. The Sudder Dewanny Adawlut (present P. Speke) therefore affirmed 
the zillah: decree, further directing that the widow should be put into possession of her husband’s 
fourth share of the portion of Kushal Réy*. 25th February 1801. 8. D. A. vol. I. pp. 38, 34. 


Kishori mani Da'si, widow of Gadidhur Sen, (plaintiff, ) appellant, versus 
Srikanta Sen and Pu rbati Dust, (Defendants,) Respondents. 


1. The zillah judge, Mr. R. Torrens, gave judgment to the following effect.—It is clear 
that the plaintiff's husband and the defendants formed a joint undivided family and there is 
no doubt that the property in dispute was purchased at public sale in the name of Srika‘nta 
Sen. The question to be cleared up is whether the purchase was made with joint funds or with 
money belonging to the plaintiff’s husband or to Srikanta Sen, the recorded purchaser. ‘The 
evidence goes to the proof, that the money paid for the purchase belonged to Srikanta 
Sen, under such circumstances he is exclusively entitled to the property under the precedent 
of Subans Lal versus Warbans Lél and another ;° and of Pratap Ba ha dur Singh versus Tilok- 
dhati Singh, at pages 91 and 187, vol I. Sudder Dewanny Adawlut Reports. Further, the sale 
took place on 28th Phalgun 1231, corresponding with 10th March 1825 B.S., and this suit 
was instituted on the 22nd Bysack 1244, corresponding with the 8rd May 1837. ‘As Srika nta 


= The rojeetion of the appcliant’s claim in this cage to a remuneration, which would consist 
in the allotment*of a superior portion for his exertions in the recovery of his patrimony, was founded 


on special cireamstances in this case, and did not proceed on the legal inadmissibility of that claim, the ° 


Hindu law sanctioning the allotment for an additional portion in sach cases, with one quarter to the 
heir who retrieves the common property. Daybhaga, Ch. VI° Sect. II. p. 29. Coleb. Note on the 
above deciesion. 
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was in possesgion, as proved Hy the evidence, under the purchase made by him, fora period of 
12 years, prior to the institution of the suit, it cannot be heard. So much of the Principal Sudder 
Ameen’s decree, therefore, as declares that the purchase was made with the joint funds and gives 
the plaintiff leave to sue de xovu, must be reversed. 


A special appeal was then admitted by the Sudder Dewanny Adawlut on the application of 
the original plaintiff. 


“©The Court (present Mr. .B.. Barlow) ‘confirmed the decree of the Zilluh judge. 4th Janu- 
ary 1842. S. D. A. R. vol. VII. pp 67,68. 


Kaliprasad Ruy and others, Appellants versus Digambar Ray, Respondent. 


Il. With respect to 1] annas share of mouza Guhree, &«c., situated in purgynnah Binodnagar, 
which formed the Zemindaree of Kishen Deb Ray; it app: Sarad to the Court tg be established 
that, on his death, 16 was held in co-pa:tnership by his sons Kashi” Nath, Raj Chandra, and the 
plaintiff, and, on the death of Ka ‘shiv Na‘ th and Raj Chandra by the plaintiff, the defendants, 
and Musst. Gourmani, the widow of Ri 7 Chandra; and that there had been a separation of the 
family. W bith respect to Lot Mustole and the putnee laluok Ny Guhree, of which a moicty was 
claimed by the respondent, as having been purchased by him in the name of Ram Sundar Ra’y 
with money advanced froin the joint funds of the family, the Court observed, that it had been 
established by the evidence, that these lands were purchased by Ram Sundar. Ray, in his own 
name andin that of bis servant, at a time .when he was a member of an‘undivided family ; but 


that there was no proof whatever of the fact of his having purchased them with money advanced 


from thé joint funds of the family ; that, on the contrary, it appears the profits of these lands 


had been cnjoyed solely and ssabadoie by him; and that the whole evidence went to show that 


he had purchased the said lands with his own money. In order, therefore, to determine the 


law, as connected with the civeunstances of the case, the Court proposed the following questions 
to their Hindu law officers. 

lst. if Lot Mustole and the putnee tulook Nij Guhree were purchased by Rim Sundar Ray 
w member of an undivided family, with moncy realized from his separate industry, without aid, 
from the joint funds of the family, will the other members of the family be entitled 7 share in 
the said lands ? 


ond Is Mussummat Gourmani entitled to any, and what, share of the undivided ances- 
tral estate ? 


3rd. Ss“ Has she a legal right to share the proporty purchased by Ravn Sundar Ra’y, under the 
above mentioned circumstances? « 


The pawliés-xeturned the following answer :—If Ram Sundar Ray purchased Lot Mustole and 


putnee talook Nij. Gubree, with the produce of his exclusive and separate industry, and without 


aid from the joint funds of the fam‘ly, these lands belong exclusively to him and noncof the other 
members of the family have a ri: ht to participate therein. Alussummat Gourmani is entitled (during 


her hfe) to one third share of the ancestral property, which, had her husband been alive, would 


have fallen to him; but she has no right to participate in the acquisition of Ram Sundar 
Ray from his separate funds. 

On considering: this opinion of the yandits, the. Court of Sudder Dewanny Adawlut (present 
R. Ker and G. Oswald) determined, that the ancestral estate of Krishna Deb Ra‘y should be 
divided into three shares, whorcof Mussummat Gourmani, in right of succession to ia huaband 
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Raj Chandra Ray, the heir of Kashi’ Na‘th, and the respondent Digambar Ray should each 
receive one share, but that the respondent should not participate in the acquisitions of Ra‘m 
Sundar Ray, from his own funds, which were declared not liable to partition among the co-par- 
ceners. Final .judgment was given by the Sudder Dewanny Adawlut accordingly. amending 
the decree passed in favour of the respondent by the provincial Court, and directed an immediate 
partition to be made of the ancestral estate, according to the distribution above determined on. 
28th May 1817. 8S. D. A. R. vol. IT. pp. 287—240. | 


PROPERTY NOT LIABLE TO PARTITION 


176 Excepting what is gained by valour, the wealth of a wife*, and what is 
acquired by science, which are three sorts of property exempt from partition ; and 


any favour conferred by a father.”t—Na‘RaDA. 


The meaning of this text is, that since the gains of valour, what has been obtained from the 
parents in law, &c. on account of having espoused a wife, the gains of science, and what has been 
received through affection from a father and others, are indivisible; therefore, setting these 
four aside, the rest (of wealth) is divisiblet. 


177 What is given by a paternal grandfather, or by a father, as a token of affec- 
tion, belongs to him who receives it; neither that, nor what is given by a mother, 


shall be claimed by co-heirst.—Vva sa. 


1 78 Clothes, vehicles, ornaments, prepared food, water, women, fur niture for 


repose or for meals, a place of sacrifice, and a field, are not divisiblet. 


I. “Clothes, vehicles, ornaments, prepared food, water, women, and furniture for repose or for 
meals (a), arc declared not liable'to distribution.” ——~Manu & VisHNvt. 
(a): Clothes’——personal apparel and raiment intended to be worn at assemblies, 
‘ Vehicles’—~carrsiges or horses and the hke 
: Ornament? —Rings and so forth. 
‘ Prepared food’—-sweetmeats, &c. 


* What was received at the time of obtaining a wife is here called the “ wealth of a wife ;”” mean- 
ing effects obtained on account.of marriage. Excepting these acquisitions let him divide other proper- 
ty; for this-phrase is here urziderstood, as expressed in :another sentence. Coleb Da’. bha”. p. 111. 


art Vide Cole. Di: bia’ -pp. 110, .188. We -Da2ism, Sang. p. 76,77 & 80. Coleb, Dig. vol 
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* Water’ —~That is, water contained in wells or tanks, which has all along belonged to the 
father and the rest, is not divisible like other property: but must be taken by each co-heir according 
to his exigency ; for the text of Vrinaspati declares: ‘the water of wells and tanks must be 
drawn up and usdéd by turns.’ a ER! 4 


x 


‘Furniture for repose or for meals’ —Beds and vessels used for eating or sleeping (or drinking) 


on and similar purposes. 


a ; od 
‘ Women’ —other than female slaves; since the partition of a female slave is (thus) directed 
by Vainaspani-—‘A single female slave should be employed in labour, in the houses of the several 
e * 7 2 Pa 
co-heirs successively, &c. SRerkrisuna’s commentary on the Dayabhaya, Sans. p. V5. 


If. <A place of sacrifice (4), a field, a vehicle, dressed food, water and wumen, are not divisible 
among kinsmen, thongh (transmitted) for a thousand generations. —Vyv.A‘s. 


(a) “Ad place of sacrifice’—The spot, where sacrifices are performed; or else an idol : net wealth 
obtained by sacrificing ; fur that has been noticed as being the earning of science. 


179 A. path for cows, the carriage road, clothes or any thing worn on the boby, 
dwelling house, water-pots, ornaments, things not of general use, and channels for 


draming water are not divisible.* 


[. A path for cows, a carriage road, clothes, and any thing which is worn on 
the body, should not be divided ; nor what is requisite for.use (i), or intended for 


arts : So VrinAspepatr declares. 


2 a 


(i) ‘Lequisite for use.” What is fit for each person’s use,as books and the hike in the study of the 
Vedas, &e, that shall not be shared by ignorant brethren... So whgt is adapted to the arts, belungs 
tu the artists ; not to persons ignorant of the particular art. , 


180 Therefore, books must not be taken by the ignorant parceners; they belong to those of 
them who ure learned. But the ignorant parcener must recieve from the learned parcener some 
other article, equivalent to the share of the books, to which he is (otherwise) entitled, or else the 
value itself thereof.t Da. Kra. Sang. p. 81. 


* W. Da. Kra. Sang. pp. 80, 81. Coleb. Dé. bhé. pp. 132,188. Coleb. Dig. vol. III. pp. 373--885. 


+ As books, &c.—That is, if there be other effects of equal value with the books, these shall be 
retained by tho learned brethren ; and other chattles shall.be jkr by the illiterate co-heirs, this must be 
inferred. Else, if the hereditary property consist in books only, thé illiterate heirs might be deprived 
of subsistence, if they had no right of perticipation.—Sai geisHNa’s comment on the Dayabhaga. 
Sanus. p. 145, —; = factual ns 3 a ie | a 
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2 Boxe: if if ha assumed.that the ignorant parcener has no right, whateverin the books, thon, sup- 
soa books only to constitute the common property, when a partition took place the ignorant 
parcener would entitely be deprived of his share. This is however inadmissible, since it would be 
at variance with the text which declares ; “ They who are born, they who are: yet unbogotten, 


and they who are actually in the womb, all peauite the means of Support : and the dissipation of 
their. hereditary: wdinténance is censured.#? did. 


Tn like manner, whatever is adapted to the exercise of the arts,. should be- 
long to those of the heirs whoare artists, and not to the unskilled.* 


The rule above stated holds equally good in this instance. 


II. ¢No division of a dwelling takes place ; nor of water-pots, ornaments, and 
things not of general use (k), nor of women,: clothes, and. channe® for draining 
water: PrasaPatr has so ordained.”* Suanxna and Lixurra. 

(k) Zhings not of general use| As books for illiterate persons and so forth.* 


Therefore, as much should be taken by cach person as will supply his wants. There is not, 
in this instance, a restriction of equal shares.* 


181 A house, garden or the like, which one of the co-heirs had constructed with- 


in the site of the dwelling place, eee the father’s lifetime, remains: his indivisible 
property.* 


For his father has assented ny not for Waging the constructiea of ‘it. 
‘ PARTICIPATION OF SONS BEGOTTEN AFTER PARTITION. 


2 Ifthe father, having separated his sons, and having reserved for himself a 
share cael to law (g), die without being reunited with lus sons ; then a son, who 
is born after the partition, shall alone take tlre father's S wealth ; ; and that only shall 
be his allotment.t 


Thus Gotama:—“A. son, begotten after partition (j), takes exclusively the wealth of his 
father.’’* 1 oe ae 


‘(g) ‘By the term faccording to law’ itis thus hinted that, if thie futher, throuch jeno- 
rance of the law, have made a partition in which he took # very small share for himself, his 
-son, afterwards begotten, shall receive adue allotment from the brethren.t 


(j) Te, of whom the conception was subsequent to the division of the cstate,is a son be- 
votten after partition; being procreated by a person, who is separated (from cuparceners :) for, 
without coneeption there is no procreation.t+ 


Coleb, Da‘ bha’. pp. 183, 184. W. Da~ Kra. Sang. pp. ‘A182, 183, Coleb. Dig. vol. IIT. 
373—885. 


+ Coleb. Da. bha’ p. 136. Coleb. Dig. vol. ILL. pp. 43:4—440. 
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183 Not one only, but even many sons, begotten after a partition, shall take ex- 
clusively the paternal. wealth.* - 


. “The after born (t) brothers of those, who have made a partition with their father, whether 
children of the same mother or of other wives, shall take their father’s share.* Vaxiaspatt. 


(t) ‘After-born’—that is, begotten by the father after partition. SRIKRISHNA’s commentary 
on the Dayabhaga. Sans, p. 147. 


184 But, if the father die after re-uniting himself with some of his sons, then the 


son born after partition ‘shall receive his share from the re- united co- heats.” 


“A son, born after a division, shall alone take the paternal wealth ; or he 
shall participate with such (of the brethren) as are reunited (with the father). ” Mane 


sand NARADA. 


185 All (d) the wealth, which is acquired by the father himself (n), who has made 
a partition with his sons, goes to the son begotten by him after the partition. Those 
born before it, are declared to have no right, as in the wealth, so in the debts likewise, 
and in gifts, pledges, and purqjases (p)*. VRinasPatt. 


(n) ‘Which 1s acquired by himself’:—it is thus intimated that what is acquired, through 
personal labour, on separate funds, by the father who united after partition with another son, 
belongs also to the son begotten after partition, and not to the re-united parceners, Sri KRisHna’s 
commentary on the Da yebha ga. Sans. p. 148. 


(d) Under the term cal’ wealth however spnatieratie: which is soieiieal by the father, goes 
to the son begotten by.him after partition™. | 


They have no claims on each other, except for acts of moueMing cial ‘libations of water. 


By specifying ‘acts of mourning and libatiéns of water’ only, the author excludes the 
pretensions to a participation in weatlh*. | 


(p) The meaning is, that, as the son begotten after partition is to receive the property of 
his father, acyuired after partition, so also he is to liquidate his father’s debts contracted after 
partition. In like manner, whatever the father had promised to give, whatever he -had deposited 


® Coleb.- Da. bha. pp. 186-138. W. Da. Kra. Sang. pp. Coleb. Dig. vol. pp. 484—448, 
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seetgaged, or whatever price he did not pay after parchasing (a thing,) all. these should be per- 
formed by him only. Safxrisuns’s Comment on the has coal Sans, P- 149. 


186 If the sons were separated [from the father] while his wife was pregnant 
but net known to be so, the son, who is afterwards born [of that prégnancy, } shal] re- 
ceive his shure from his brothers (b). 


(b) ‘Shall receive his share from his brothers’—~This must be understood where the father 
remains separate, having reserved for himself what ought to be reserved by him, and having 
given the residue to his sons.* 


But if the father be dead, the shares of him and of the brethren Must be thrown together, 


and divided, according to law, by all the brothers.* 


187 If a share were previously Bet apart for the child in the womb, tho wife's 
pregnancy being known, all shall participate in the father’s allotment (after his 
demise), provided there be no son begotten after the partition. 


188 Ifa man, having made a partition whith his sons, and again residing 
with any one of them as a re-united percener, die after begetting another son, this 
last born child shall be sole heir of his estate. Coleb. Dig. vol. ILI. p. 553. 


According to the text of Manu and Na‘paba above cited. 


Visunu and Ja Gnyavatxya have directed, that an allotment shall be received (by the son 
born after partition) from his brgthers ; Manv, Vrinasupati, and Gorama, have ordained, that the 
son born after partition shall not receive it from them. Onthis seeming contradiction, the 
author of the Prakasha, CuanpEsuwaka, Misra, and Suv Lpa‘n1 remark, ‘if the pregnancy was 
not certainly known at the time of the distribution, in that case, (should a'son, who was then 
in the womb, bé born after it,) he shall obtain his share from the brothers; but ason begotten 
subsequently to the partition shall only obtain the estate of his father.’ But if the pregnancy 
be manifest, no partition can be made: so the author of the Praka‘sha, and CmaNnDESHWaRa, 
Yet, if the co-heirs cannot wait so long atime, one share ought to be set apart for the child, 


* Coleb.. Da. blis’ p. 198. SurkninNas Commentary on the Déyabhdga, Sans. p. 147. Coleb. 
Dig. vol. III. pp. 484—440. 
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ae directed by Vastsenrea {in the qastof pregnant’widows, dxte p.7).. But-should a daughter be 
produced from that conception, the share as had been wet apart) shall be er 
distributed among those (brothers).* _ , 


199 But, if the father himself, though apprised of the pregnancy, ae given Vyavastha” 
shares to his sons, in virtue of his power. as owner ; the child i in the womb has no 
right to participate, since their property in those shares is complete’: he has aright | 
only to the father’s allotment; and, if there be a son magne after the partition, 
‘he.is entitled'to partake equally w.th him,* 


This - applicable only to the case of wealth acquired by the father.* 


190 Bat, if property inherited from the grandiather, as land or the like (p), had 
been divided, he may.take a share of suc: property from his brothers.* 


Vyavasths 


For partition of it is authorized (only) when the mother becomes incapable of hemar more 
children* 


“Sons, with whom the father has made a partition, should give a share to the son born after authority 
the distribution”.* Visunu. 


Since it disagrees with the ordinance (of Manu and Na‘napa) that ‘he shall alone take the 
‘paternal wealth, it must relate to the heriditary property, for the reason above mentioned f. 


(p) The term ‘land and the like? comprehends corrody and bipeds. Sri knisHna’s Comment 
on the Dayabhaga. Sans. p. 149. 


191 Consequently since the partition is illegal, having been made in other circustances, 


Vyavaatha 
it ought to be annulled. Suu‘xnisuna’s Comment on the Daya ‘thay ga, ‘Sans. 148. 


A question may ‘be here propsed for disghisition: if a man surviving his resignation of 
worldly concerns, and urged by his fate, cos-habit with his wife and beget a son after his property 
has been divided among his children, what would be the consequence? It is answered : the father’s 


“. ©"O6leb. “Da” hha pp: 138, 139. W: Da‘ kra. sang. pp. 89, 90 , Coleb. Dig. vol. III. pp. 4384-- 
aes Sar KRISHNA’S Commentary on the Déydbhaga pp. 147, 148. 


+ ‘Kor the reason above thentioned’|-—That whiol: was stated ; because the distribution is authorised 
wee the mother becomes incapable, &c.. ‘Therefore whether pregnancy were known or not, the partitio 
being illegal, which has been made, of the, grandfather's estate, without'the mother’s: being incapable o 
pears children, it, ought be annulled ; and the two cited passages will relate to the distribution of such 
butte preceding texts oo. Maku atid ‘the tésb regard the father’s: own acquired wealth. The 
samkease niust not be supposed. faCKnisHNa’s commentary on the Do‘yabke' 72, Sans. p. 149. 
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property being divested by abdication, which is a virtual gift, and the property being vested 
in his sons without any effort on their part, how can a child born afterwards have any claim thére- 
on, whether itr be or: be ‘not, be leat ‘since it -does not wes to his -father ?. Coleb. Dig. vol. 
IIT. P- 52. ‘ ee ee aa x. fetes ay Sal ae. a wo ra ‘ : © 


' t ; 


‘Should the mother be pregnant, but not ee to be so, at the tim@of partition 
made: by brothers after the death of their father, and should a son be. subsequently 
born of that pregnancy, he shall take his share from his brothegs. 


But if the father die while the mother was pregnant, and known to be so, and then if the 


brothers divide the estate without waiting for the birth of the child, and without keeping a share 


for it, such partition i is illegal, and the issue of that preguancy, if a son, shall take his share by 
having the partition cancelled. 


192 The’son born after partition shall howevor receive a share of the then existing 


estatc, exclusive of the income and expenditure.’ 


When the sons have been separated, one, afterwards born of a woman ec Ug, in class, sharos 
in the distribution. His allotment must positively be made, out of the visible Zi ate corrected (y) 
for income and expenditure.t Ja “GNYAVALKYA. 


(y) * Must nositively’|—The particle Va’is affirmative; and what has been consumed, is 
consequently excepted. Sri grisuna’s Commerit on the Dayathaya. Sans. p. 149. 


PARTITION OF PROPERTY OF RE-UNITED PARCENERS. 


193 If persons once divided and thie again togethcr (e) make a second partition 
the shares must in that case be equal (a): there is not in this instance any right of 


primogenituref. Mayu and Visunv. 
(a) “The shares in that case must be equal’—Thia supposes re-union of brothers belonging 
to the same tribe; for the text is intended only to forbid an elder brother's superior portion as 


before allotted to himf. 


a Coleb. Da’. bha. p. 138. Coleb. Dig. vol. ITI: pp. 434-—440. 


f That i is, without including the = increase, nor what has beon consumed by the brethren. 


Coleb. ‘Dig. vol. ILI. p. 436, 


$ Coleb. Da”. bha. p. 227. W. Da. Kra. dase p- 88. Coleb. Dig. vol. HII. pp. 449-—456. 
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Thus Vrinaspatt: ‘Among brethren who being once separated, again live together through 
mutual a Toction, there is no right of primogeniture, when partition is again made.’ ’ 


+ 


Not only. brothers, but also the father and son, paternal uncle and nephew, and other par- 
ceners can be mutually re-united. See unte, pp. 207,¢ 209. 


From the term ‘there is no right of primogeniture, itis deducible thas, in the partition 
after re-union, as the eldest brother has no right to a deduction tn addition to his share, so a father 
has no title to the double share, nor is any one else entitled to a larger pgrtion: concequently,— 


194 The rule of distitbution after re-union must conform with the original allot- 


ment of shares.’ 


195 > Tf a person die leaving no relative nearer than his re-united parcener, then 
the latter succecds to his property in preference to the wn-reunited parceners, though 
in the sane degree of affinity.t 

" . ‘ ; to ; * 
Beenuse here the claimants being in an equal degree of affinity, the re-united parcener is held 


hhourreorenss to those not re-united, azcording to the text “a re-united parcener is heir of a 
. 4enatted one”. 


Ifa re-united prreener dic. possessed of any undivided property, the right thereto devolves 
‘ his re-united-parcener only. 


For the text: ‘a re-united pareener is heir of a re-united one’ shows that the brethron who 
have rentwed co-pareenery exclusively inherit the wealth of a re-united parcener’ Coleb. Dig. 
vol. TIL. p. 554. 


Coleb. Da. bha. p. 228. W. Da” Kra. Sang. pp. 85, 86. Coleb. Dig. vol. III. pp. 549—-556. 

he . 
The meaning of the phrasc: “ The distribution must conform with the original allotment of 
shares or their allotments follow the proportions before ordained,” is, that the division shall be made 


in that proportion and mode which were observed in the first instance; for this is no less a partition 
(than the former distribution was). Coleb. Dig. vol. IIT p. 550. 


So the eldest brother shal) not get a deduction (in excess of his®equal sharc) ‘nor shall the father 
have the double share, if he did not get the same in the first’ partition. 


¢ How re-union is cffected is also stated at pagg 207. q. v. 
$ See ante, pp. 187-—-209. See Coleb. Dig. vol III. pp. 554-556. 
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a Oe 


tition Tnoag ‘brubé, must ‘be ‘observéd i in. this case also. Coleb- "apa pha’ ah d08. 


mai)) ‘Othet particular rules’-~That.ie, wealth acquired without use of tlie foirit, stoel:, helongs 
to. the acquirer exclusively, and i is not shared by the ‘fest: but; in-the ‘instance of the gains of 
science, such of the brethren, as are: equally or more learned participate ; and. in the case of the 
wealth acquired with the gue of the joint stock, all partake, These’ and other special rules, xet- 
forth under the head of partition among brethren, mike be observed also -in the case of partition 
after re-union.* Srixrisnxa’s Comment on the Dayabha‘ya, Sans, p. 228. 


‘As to Varinaspati’s text :—~‘But if one of the re-united brethren acquire wealth by learning 
or valour, or the like, two shares of it mnat be given to him (on a second partition,) and the 
rest shall have each one share :’ it must be applicable to the same ense in which Ji‘Mu‘Tava’ HANA 
and: ‘the rest, have ordained a double*share to be given, to the acquirer. (See ante, pp. 438—439) : 
JAGANNA EBA, in interpreting this text, says: “ But acodrding-to Jrsu‘rava Hana and others, the: 
_ acquirer shall have a double allotment, and the rest shall have each one share’of wealth any how 
pained with the supplies from the joint stock and so,forth; if the learning were acquired after a 
maintenance provitled out of-the common’ stock, all the parceners shall have the shares ordained. 
for them, although the joint property were not employed during the acquisition of the wealth ; 
but even though the common funds of support be not used during the acquisition of science, 
nor during that of wealth, they who are equal or supirior in learning participate; if the money 
be earned withowt use of joint property, through nereculture or the like by the labour of % 
hody nourished on the joint funds of support, it nevertheless becomes the several property of 
the acquirer, as before explained”? (Coleb. Dig. III. p. 551)., One part of this is not however 
in conformity with their opinion ; that is to say, they do not maintain that receipt of mainte- 
nance from the family is equivalent to the use of the common stock. So according to their 
opinion, wealth gained through learning acquired by receiving maintenance from ue family is. 
not divisible among the less learned or unlearned parceners. 


“ie ‘These haver been. partly stated | in ‘aneik er plage by. Jruirava Hana himeelf, thus: “Morover 
the text of Kaforavana (ie similarly founded on reas on.). ‘When brethren, separated in regerd to 
the:patriminty, aud subsquently’ Hiving aviow together, mak: ‘@ (second) partition, he from whom an noqui- 
sition has: proceeded, whall:again take adouble sharo::’ This ia expounded by SEi’Kaga as signifying 


that ‘a pot paroener,, who: pes made. an-acquisition:. with. the use of the joint stock, shall haye two 
shares; and t 0, T9 ong spiece,., Hence it appears’t o be the opinion both of the saint and commentator, 
that wealth, “gained with "no ‘tise of. the‘ common fund , appertains exclusively to the acquirer, even in 


the instance of ’s ebaidok: ‘of’ partenérs; and such wealth is not joint property.’ Coleb. Da“ bha’ p.114. 
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ws peri idular tale ‘thet respect ‘the tight of ssanciated: and unassociated parceners have also 
been ~ get? forth inthe: ssotiond treating of renin’ ‘of brothers ‘and the rest. See ante, PP. 
. 87-200. . 


Lagat opinions delivered i in, and admitted i. nea Courts of Sultans 
“Rand examined and approved of by Sir William Macnaghien. , 


@ 1. There were three uterine brothers, who during the lifetime of theit father caused him 
to make a partition of his entire estate among them, and from that time one brother lived 
apart, and the othér two lived together as-an united family : subsequently to the father’s death,one 
of. the. united brothers died, leaving no male issue, and his exequial rites were performed by his 
united. brother. In this case are the surviving brothers equally entitled to his property; or ik 
the brother who lived in a state of union with the deceased alone. eutied to the succession, to 
the exclusion of the other brother who lived separated? 


R. 1. ‘The brothers having separated, if one of *them die without heirs,* his estate shall be 
equally shared by his brothers, provided there be no particular evidence of a re-tnion having 
taken place between the deceased and the brother with whom he resided till his death. The doc- 
trines for this are laid ace in the Déyabhéga and other authorities 


Q. 2. If there be evidence of an express and distinct re-union, and one of the re-united bro- 
thers die, is the associated brother alone entitled to his estate, or will the unassociated brother share 
with him? 


R. 2. Under the circumstances above stated, the aaagciatad brother j is alone entitled to the 
succession, to the entire - exclusion of the unassociated brother. 


Authorities— 


JA GNYAVALKYA : A re-united (brother) should keep the share of his re.whited (coheir), who 


18 deceased.” | 
Villah Hooghly. | Macn. H. Lf vol. IT. ch. 5, Case 24 (pp. 178, 174), 


Q. A person.having assigned a moiety of his self-acquired landed estate to his sons by one 


wife, separated himself from them, and with the other half continued to live in a state of union | 


with his gon by anorther wife, On the death of the father, are the sons entitled to an equa] 
portion of the estate left by him? - 


R. Under the circumstances ‘stated, the disposition of the estate made by the father will 


hold good, if not made through perturbation of mind occasioned: by disease or, the like, or 


through irritation against any one of his sons, or through partiality for the child of a favourite 
wvifa, ‘ta ‘either of which: cases each of his sons’-would be entitled to an equal share of the 
estate; otherwise, on his death, thes sons nvae were yecperates from him during his lifetime have 
no claim to the sindderiaaee ea 


Zillah: ‘Fungal Mehals, ‘Fanuary 9th 1820.. “Mn. H. L. vol. 11. ch, I, Assad 12. (p. 16), 





* Here by the mention of. ‘without heirs, it mgt be understood, that the person died leaving no 
heir down to the "wether: ' 
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DISTRIBUTION OF EFFECTS CONCEALED AT THE TIME OF 
PARTITION AND SUBSEQUENTLY DISCOVERED. 


as house, arable land,’ or quadrupeds, discovered (after partition) must "be divided: if it be 
justly suspected that effects are concealed, a discovery by ordeal is prescribed by law. Thus 
Manu declared, that- household utensils, beasts of burden, or milch cattlg ornaments, and 
slaves, must be divided, when discovered (among the heirs) ; and that, if effects be suspected to 
be hidden, a discovery must be obtained by fosha.* Katya Yana. 


196 Not only the articles ‘above specified, but any thing discoverd after par. 
_tition, as being joint property, must be equally divided among the co-heirs. 


When all, the debts and wealth have been Jyptly distributed according to law (i), any 
thing, which may be afterwards discovered, shall be subject to an equal distribution (a)+. Manv. 


(a) ‘Shall be subject to an equal distribution’—that is, the division of it should be precisely 
similar to that which had been previously m&de; and a less share is not 1o be given, nor no 
share, to the person who aed the property as a punishment for his concealmentt. 


(i) ‘According to law’—that is, if the distribution were illegal, a second partition must 
be made, even though ccncealment bo not alleged; but if the distribution had been made according 
to law, no second partition shall be granted unless effects were secreted+. Consequently,— 


197 Effects ill distributed shall be divided again. 


I. Effects, which are withheld by them from a ais and property which has been ill dis- 
tributed (uj, being subsequently discovered (0), let them divide in om shares: so Buricu has 
ordainedt. Ka’ TYA YANA. 


(a) ‘The property which has been ill distributed :’—intending, that property of which adisy 


tribution has been made contrary “to law,—through error and the like, must be again divided 


according to law, for that part of ‘the text of Manu, which declares: “once‘is the partition of 


inheritance made, &c.” is intended to forbid a partition after the first has been legally made.t 


Kosha—is a trial by touching or drinking water in which the image of a {erocious deity has 
been bathed. Coleb. Dig. vol. IIT. p. 396. ; 

+ Ooleb. Dig. vol. IL. pp. eee Coleb. ‘Da’ pha. pp. 229, 230. W. Da’. Kra. Sang. PP. 
113-1165. 
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(o} ‘Subsequently diseovered’—By this it is’ shown, ‘that partition is. to take place of the 
eoncealed effects alone, and not that a second partition is to be:made of what has already been 
onee divided. — Le 


On a subsequent discovery, there must be. an-equal division of what.is restored: hence it 
appears, that a distribution of that only shall be made; what had been already distributed shall 
*hot be again divided. An equal partition is (mentioned) to remove the doubt, whether no share, or 
q leas allotment, shall be given to the concealer, because he had secreted the effects. RaGuunan- 
nana. Coleb. Dig. vol. IIL. p. 400. | 


“TE.+ Effects, which have been withheld by one co-heir from another, and which are disco- 
vered by the divided cosheirs, let them again divide in eqyal shares*: this is a settled rulet- 
Ja GNYAVALKYA. | 

198 Not onlya brother, but on his degth his male issue as far as the great 


grandson, is also entitled to share the property concealed. 


What has heen concealed by one of the co-heirs, and is afterwards discovered, let the BONS, 
-¢ the father be deceased, divide equally with their brethren.t Katya Yana. 


The meaning of the text is, that in default of ‘a eo-heir, let his male issue as far as the great. 


grandson (in the male line) equally divide the concealed property with the other sharers, (i. e.) the 
brothers of the deceased. | Srrxaisnna’s Commentary on the Da‘yabha‘ga. Sans. p. 247. 


199 Effects which have been taken by a kinsman, he shall not be conpelled 
by violence to restore{ : and the consumption of unseparated kinsmen, they shall 


¢ ‘ & & 
not bz raquired to make goodt. KA TYA YANA, 


By gentle means, and not by violence}, a kinsman shall be made to restore the effects taken 
by him: But what has been consumed by a co-heir during co-parcenery over and above his due 
portion, he shall not be required to make goodf. 


2 genes = ° a - eee 1 oe -- 9 ge apa 2a Oe eee at ee ae = = - = - id ~ =e CE eet ae ee he EEE RGR e women be = Ss em om me 


, Partition being suggested as a matter of course, it is intimated, by the enunciation of this | 


text, that the crime of theft is not committed by concealing effects held in co-parcenery. So Hata yap, 
Visiwaru’ea, CHANpasttwara, J Mu TAVAHANA, RaGHuNaynpana, and the rest. Coleb. Dig. vol. 
Ill. p. 397. See Coleb. Da. bha’. pp. 231-—285. a, 

+ Coleb. Da. bha’ pp. 230, 981. W. Dé. Sng, pp, 118---115. Coleb. Dig. vol. LIT. pp. 897-402. 


id It:may be asked, if, he restore therp not after friendly exposiutation or the like, may the co-heir 


uso compulsion or not? It should not be argued, from the words of the legislature “let not a co-heir use . 


violence to make ‘him restere,” that it shall not {even then) be used. Coleb. Dig. vol. 111. p. 402. 
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atte - "e +9 0% ae! 1, ASCRREAINILENT OF; A PyHONE. PARTITION. 


ep 


“Fe "101" Ifa “dott! tise” regarding ‘the fact’ ~ of & a tition’ “tabi been made, it 


should ‘be ascertained by. the: evidence ‘Of kinsmen, "relatives, or ‘othe er ‘Witnesses, ‘or 
Kay written = pooh 


Som 4 88 


relatives: and witnesses, and by wiltton anol (a); or ‘by separate posscssion ‘of house gr fla 
JA GNYAVALEYA. 
me eae ho, 


‘(a) In the first place ‘kinsmen,’ or persons allied by community of funeral oblations, are 
witnesses. On failure of them, relatives, as signified by the term Gndin. In default of these, 
strangers may be witnesses: for, if they-were equally admissible, the specific mention of ‘kins- 
men’ and ‘relatives’. would be *unmeaning ; since they are comprehended under the term ‘wit- 


nesses.’ Hence Suanxua says: ‘Should a.doubt arise on the busject of a partition of the wealth - 


of kindred, the family may give evidence, if the matter be not known to the relations sprung 
from the same race.’—‘Relations sprung from the same race’ are ‘kinsmen.’. If the matter be 
not known to them, ‘the family’ or, relatives may-give evidence: but nota stranger. . But if 


these also be uninformed, any other person may be a witness. Accordinglyy kinsmen are sfated 
by Na‘rapa as the chief evidences*. | 





ee fark Bebroof'is by written evidence: but written ee Is superior es oral tactim anc. 
being 50 declared. (by a text r= writing is better than oral evidence’, 2) 


IL Va question arise among co-heirs in regard to the fact of partition, 
tained by the evidence of. kinemen, by the record of distribution, or by the se 


a hen ascer- 
of — Nai RADA. 


ate transaction 


1 02 “The fact of partition should also ie ianeaiial by separate ’ transittion ‘of 
affairs or separate ‘property or possession. 
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» * Coleb.. meee bha. ‘PP. 286, 237. Cole. Dig. vol, II, 395—398. 


- Es ‘ 
*e ay ‘should be ia remarkéa that, the e age ‘and ‘his. collisers being’ gu eriox in power to all others 
an vtrttege executed in their presence. and atéeated. bye them is ep authentic. Coleb.. Die. val. 
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- ‘$@itt and peseptanse of: gift, cattle, grain, house, land, and attendants, must be considered Authority 
as distinot: among. separated brethren, afid also diet, religious duties, i income, and expenditure, 
Separated, not woseparated, : ‘ s brethren may reciprocally bear testimony, become securitics, bestow 
gifts and accept, presente. - Those, by whom such matters ate publicly transacted with their co-' 
heirs, may be known to be’ separate even without written evidence. The religions duty of: 
unseparated brethron is single. When partition indeed has been made, religious duties becomo 
separate, for each of them*. NAapa. 


fe 


{I. A violent crime, immovable property, deposite, and a previous patition among co-heiss, . Authority 
may be ascertained by presumptive proof, if there be neither writing nor witnesses. The exer- 
tion of force, a blow, or the plunder, may be evidénce of a violent crime ; possession of the 
land may be proof of property; and separate wealth is an argument of partition. They, who 
‘have their income, expenditure, and wealth, glistinct, and have mutnal- transactions of money-lend- 
ing and traffic, are undoubtodly separate.t ‘((VatasHPati). 


@. 


One brother gives and another accepts, or they have separate house and land, or their income 
and expenditure (of wealth) and-abode are separate ; or,. when a loan or other affair is trans. 
acted Dye one, another is made witness to it, or becomes surety; or they have mutual transactions 
of monoy-lending or the like} or one, having bought certain goods from another peraon, sells 
it for traffic to his brother ; in these and similar instances, since any such act ean only place 


a ed The practice of ‘agriculture. op other: businéss pursued apart from the rest, and the observance of, 
the five great sacraments and other ious duties performed. separately from them, are pronounced by 
Na‘rapa to be: tokens of partition. (Mitdkshard p. 876) The five great - sacraments are as follows— 
“Teaching and studying the eer scripture is the jacramient of the Veda ; offering cakes and water, the sacrament 
of-the mane’; an oblation «to fire,: the. sacrament of the deities ; Biving rice and other food to living 
creatures, the sacrament of spirits; receiving guests © with. honour, the sacrament of mon. Whoever 


= ay Seopa five. ‘Great sacraments or cerimonies, if he have ability (to. perform them). Maxu, Ch. III. 
Vv 








t. ‘Thowe: (cozheira) whdrs: income, éipetioes,: ‘grid wealth are separate, who sover@jly acquire pro- 

and siske “dis ‘distin —_ gilt <wad- separate” ‘baiiments: of;-their effects, are disunited. Again, thay-who 

eine erg ‘money at é interst; ¢ who reciprocally igive or receivé loans, ) are disunited : all this relates. 
to wealth tthetieudteomnigtefather or-other ancéstor. ; Coleb. Dig. IIT. p. 428. 
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among. divided. brethren, a presumption of partition is deduced from it by the intelligent. It is 
not to be concluded from the use of the plural number in the phrase “ by whom such matters 
are transacted,’”’ that the concurrence of all those circumstances is required. For these texts 


are founded on reason ; and the reason is equally applicable in every several instance. Colcb. Du’. 
bhaZ pp. 238, 239. 


203 By saying, “if there be neither writing nor witnesses,” it is intimated 


that presumptive proof is to be admitted only in default of written and oral evidence. 
Coleb. Da’. bha~ p. 239. 


JaAGANNATHA considers the distinct preparation of food after an agreement purporting scpa- 
ration is the sufficient proof of separation. Some of his observations are as follow :-— When 
it is observed that undivided co-heirs having lar ge families, and perceiving inconvenience in pre- 
paring their food together, dress their victuals apart, that separate cookery is mer ely” intended 
for their own convenience: but preparation of grain for oblations to deities, for the entertainment 
of guests, (and) for the support of servants, 1s not in that case separate. In fact they only 
ave divided co-heirs who dress victuals separately, (and without consulting any other,) for 
all purposes common (to undivided co-heirs, ) for their families, connexions, guests, and the 
like: they only ought to perform separate acts of religion. Ilence, although the remainder of 
an estate imay be undivided, it is not considered as proof that partition has not taken place; 

for it frequently happens that disunited co-heirs have joint property.” 


“What then isthe meaning of the term ‘partition ? This question might be proposed, 
andis thus answered ; for it does mean division of the patrimony, since it would follow, that 
no partition could take place among those who are destitute of inherited ‘wealth. Does it. mot 
mean the division of any property whatsoever? Accordingly JAGNYAVALKYA has suid, ‘One 
who is able to earn a livelihood, ang claims not a share of the joint property, may be disunited 
{fom the family, on giving him some trifle? as a consideration to prevent future strife;’ and 
there can be,no necessity of separate acts of religion without partition. (It bears) not (that 
meaning;) for it might be supposed that no separation could take place between those who 
have no property whatsoever. Consquently, the meaning of partition is separation in respect of 
food prepared for the entertainment of guests and relatives,.and for other purposes which are 
eommon (among united oco-heirs.) How then can soparation take place between those who are 
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net visited by relatives or guests? Destine’ preparation of food, after an ayreement in these words - 
‘hence forward we are disunited,’ 18 partition. Afterwards their acts of religion, and wealth, 
or the like, reszived on som? consideration relative to the father, are separate ; before that agre- 
ment they are single.’ Cole. Dig. vol. III. pp. 420, 421. 


In like manner, the question may ba determined by their annual obsequies ( for a-deceasedl 

“e 
ancestor) and by their (separate ) worship of Laxsumi and other deities, and the like. Jdid. 
p. 429. . 

After this the author quotes the latter paragraph of the Dayubhaga above cited, viz.—- 
¢ These and similar instances,” &ce. 


Raykishor Ray and four others (sons of Kavli Charan Ray), Appellants, 
we ose » . - “ 
versus Widuw of Sunta Dads (son af Joykrishna Ray), Respondent. 


Kili Charan, Joykrishna, and Shobha Rim, were brothers.: Shobha RAm died, leaving a son, 
Radha’ Nath. Thendied Joykrishn», leaving a son SdAnta Das. Then died Kélicharan, leavine 
five sons Rijkishor Ray, &:. the original defendants in suit. Kali Charn during his life 
conducted a banking house, which after his death was carried on by his eldest sun Rajkishor, 
in econeert with the other brothers. Santa Dés, the cousin of these, (son of Joykrishna), was 
oesasionally employed in transacting business for Rajkishor, and he, as well as his father, 
received money for his private expenses from Kalicharn and Ra‘jkishor ; but does not appear to 
have received any specific share of the profits in trade; or to have been present, at. the balan- 
cing of the accounts; or to have been made acquainted with the profit or loss. The account 
books contain no mention of the partics, except that, in the dahikhasra’, or day book, disburse- 
ments for private expenses are entered, which include the nionthly expenses of Santa Da’ 
and Radha’ Nath; the latter of whom was at the time engaged ina separate business, indepen- 
dent of his cousins. ‘The three brothers, Kalicharan, Joykrishna, and Shobha’ Rain, all messed 
apart; as did also their respective heirs; bat Santa Da‘ and Radhanath continued to receive 
money »for their private expenses from Ra jkishor, for more than tawonty years after the decease of 
their fathers ; until disputes arising, they each claimod-a third share of the trade which had been 
managed by Kalicharn and Rajkishor, together with a third of the household effects, money, and 
jewels, possessed by ‘Rajkishor, alleging, that these were: held by him and his father as joint 
and corivymon property of the family ; and resting their claim on the circumstaneg of no separation 
of property having taken place between them or their fathers and Rajkishor or his father, and 
on their having continued to receive money for their expenses from the common fund managed 
by Rajkishor and his brothers. That@J oykrishna and Shobsram, or their sons Santa Dus and 
Railha” Nath, had any e6-parcenery with Ka/licharan or his son, or ever possessed any property 
jointly, with-them, was-denied by Rajkishor and his brothers ; who pleaded, that the property, in 
their possession, was the produce of the exclusive and separate industry of their father and them- 
selves. These being the circumstances, the Sudder Dewanny Adawalnt consulted their pundits, whe- 
ther, according to the’ finds law of succession and partnership, tie claim of Santa Da‘, the origi- 
nat plaintiff -in this suit against. Rajkishor Ra’y and his brothers, was, or was not maintenable ; 
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‘to which the panditereplied, in’ substance, that, under the cireumstances stated, the claimant 
having messed apart from the defendants, and having rec’ ived maintenance, but no share of the 
profits in tra‘le, and never having advanced a claim till now, must in law be deemed separate, 
as respectod familygpartnership, though no written declaration of separation should have been 
made; and that the clainf in the present suit could not be maintained. 


In conformity with this opinion, the Sudder Dewanny Adalut (present P. Speke and W. 
Cowper), gave judgment against the claim. 26th October 1796. 8. D. A. R. vol. I. pp. 13,14. 


Vide Raj Kumar Bishweshwar Kumat Singh, appellant, rersvs Sukhnandan Cunwor 
respondent. 9th April 1842. 8. D. A. R. vol. VII. pp. 87,85. And Musst. Dipu’ versus Gouri 
Sankar. S. D. A. R. vol. IID. p. 310. 


ON THE ALLOTMENT OF A SITARE TO A COPARCENER . 


APPEARING AFTER PARTITION. 


204 Whether partition have or have not been made, whenever an heir appears, 
he shall receive a share of whatever common property there is. Be it debt or a wr- 
ting, or house, or field, which descended from his paternal ancestor, he shall take 
his due share of it, when he comes, even though he have been long absent. Varutas- 


pati. Culeb. Da® bha” p. 140. 


205 Not only he, but his descendants also shal¥ take his share. 


There is however a distinction in tho participation of descendants : 

206 It is a settled point, that one who travelled into a foreign country*, ata 
period when no partition had taken place, and returned after a long lapse of time, as 
well as his descendants, as far as thé seventh in decree, after they shall have made 
themselves recognized by the inhabitants, whose family from generation to generation 
resided in that’country, and neighbours, shall obtain a lawful share of the heritable 
Wealth. See W. Da” Kra. Sang, p: 117. 


If a man leave the common family and reside in another country*, his share must no douht 
be given to hig male descendants when they return. Bethe descendant third, or fifth, or even 


* A different country is thus defined by Varnat Manu: “ Where language differs, or a mountain 
or grea& river intervenes, it is called a different country. However near, a country which has a different 
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" ¢ 


hanie, the lineal descendants, when they appear, of that man, whom the neighbours and old 


ithgbitants know by tradition to be the proprietor, the land.must be surrendered by his kins- 
men. | Varnaspatt.« Coleb. Da. bha. pp. 140, 141. 


seventh. (a) in degrés, hes shalt receive his herbditary “allotment; on proof: of his birth~-and 


(a) Or even seventh.] the particle or (va”) connects this with other degrees not mentioned 
but included within thp seventh. Therefore, descendants, as far as the seventh in degree, return- 
ing from a foreign country, participate: not so the eighth or other remoter descendants. Ac- 
cordingly, the text, which expresses, that “The right to participation ceases with the seventh 
person, ” relates to this subject. Sxrketsuxa’s Comment on the Dayathaga. Sans. p. 150. 


207 But descendants only, as far as the fourth degree, of one who had remained 


all along in his own country, are entitled to share his wealth. Da”. Kra. Sang. 
p. 118. 


Vyavastha 


For it has been formerly declared, that the fifth in deseent andthe rest confer no benefits Reason 
ona deceased owner; since they are not competent to present funeral oblations to him at 
solemn obsequics. /did. p. 118. 


The law may be thus briefly recapitulated : 


208 A son, a grandson, and a great grandson, succeed to the estate of a father, Vyavastha 
of a paternal grandfather, and of a paternal great grandfather, on their deccase ; 
if co-heirs, residing in their own country, take not their shares during three gener- 
ations, the right is lost to their descendants ; but it 1s lost to the posterity of co- 


heirs residing in a foreign country, if the seventh in descent claim rfot (the share). 


Coleb. Dig. vol. IIT. p. 449. 


name and parted by river is called different country by the Sex¥-existEnT himeclf: and so is the place 
whence intellj.-ence cannot be recéived in ten nights.” Varmaspati says: ‘Some call a space of sixty 
yojanae or jojunae a distinct country, some the spac of forty jejanas, others ugain the space of thirty 
jojanas,’ The discrepancies regarding language, &c, as in the text of the two sages, are thus reconciled : 
t three circumstances (of difference) exist, the ¢ountry ts distinct (« wen) within thirty jajanas; if two 
exist it is a different country beyond thirty and (even) within forty jojanas; and where but one exists, 
itis a different cctanat | beyond forty jojanasand (even) within sixty. A region beyond sixty jojanas 
isa foreign country, though it may not have a different language; or may not be intervened by & thoun- 
tain or great river. Thus Shuddhi Chintdmani. Udbdhatatwa. 
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“« Among unseparated kingmen, Ict not one restore what has bean expended. Or partition 
should, take place of the visible wealth, corrected for income and cxpenditure.” The particle 
(vay “in this text of Na’tipa is affirmative : consequently, 


209 Having compared the amount of the wealth which had accumulated at, 
a time when no partition had taken place, with the amount expended, a division 
should be made of the balance actually remaining. Da’. Kra. Sang. pp. 111, 112. 


SECTION III—CHARGES ON THE INHERITANCE. 


The charges to which the inheritance is liable, aie of three kinds. First, ~dscharge of 
debts and other obligations. Secondly,—the performance of the obsequics, &e. of the lute pro- 
prietor and the initiation of his son and daughter. Thirdly, —maintenance of such members of 
his family as are absolutely entitled to it. Those who take the heritage must discharge these 
duties. 


PAYMENT OF DEBTS, &c. 


210 A partition should be made by sons of the wealth of their deceased fa- 
ther, which remains after discharging his debts. Da’. Kra. Sang pp. 110, 111. 


What remains of the paternal inhcritance (2) over and above the father’s obhgattons and 
after payment of his debts, may be divided by the brethren; so that their futher continue not 
adebtor (i). NaRava Coleb. Da. bha% p. 21. 


(a) Here the term paternal is merely illustrative: it in general indicates the late owner 
of a heritage. Consequently,— — 


211 When an heir takes the inheritance of his paternal grandfather, uncle, or 
any one else, he must pay his debt.* 


I. He who has received the estate of a proprietor leaving no son (competent to inherit ) 
must pay (his) debts, or, on failure of him, the person who takes the wife (of the deceased ) ; 
but not the son whose (father’s) assets are held by another. Ja‘Gnyivatkya. See Coleb. 
Dig. vol. I. P- 278. 


* The most: eral position r 6 i th 
come, Strang batten = tay ee 16 Im, that debts follow the assets into whogesaever hands they 
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II. fe, who takes the assets of a man leaving no qnale issue, must pay the sum due (by 
him). Vistnv. Coleb. Dig.. yok. I. p. 329. : 


~. FIR A childless ‘widow muat pay the debt of her stster enjoining payment ; or whoever 
yovaives the asnete‘left by thas sister, must pay her debts. Na‘Rapa. Coleb. Dig. vol. I. p. 323 


21 2 Accordingly, of the mother’s wealth too, only what remains over and Vyavasthé 
above her debts is to be divided. 


Daughters share the residue of their mother’s property, after payment of her debts: and Authonity 
the male issue, in default of daughters. JaG@nyavatxya. Coleb. Da’. bha’ p. 22. 


(i) ‘So that their father continue not a debtor ’—On this phrase Racavwanpana remarks— 
that if they cannot (immediately pay the debts,) they must promise the creditor to pay it, 
(at a subsequent time), 


From the expression ‘So that the father may not continue a debtor’—it appears, that the 
debts may be cleared off subsequent to the partition: otherwise it would be unmeaning. - ( W. 
Da. Kra. Sang. p. 111.) Consequently,— 


213 Coheirs, making a partition, may apportion tho debts of their father or other Vyavaatha 
predecessor, with the consent of the creditors, or must immediately discharge the | 
debts. Coleb. Da” bha”. p. 22, 


, A father being dead, his sons, whether after partition or before it, shall discharge his debt Authority 
in proportion to their shares,* or that son alone, who has taken the burthen upon himself, 
Na‘eapa. Coleb. Dig. vol. I. p. 275. 


: But even if the son did not inherit his father’s property, still it is his sacred obligation and 
moral duty. to pay hig debts ; for,-—‘Fathors desire male offspring for their own sake, (reflecting, ) 
this son'will redeem me from every debt whatsoever due to superior and inferior beings : therefore 
a soh, begotten by him, should relinquish his own property, and assiduously redeem his father 
from. debt, lest he fall to a region of torment. Ifa devout man, or one who maintained sacrificial 
firg, die,a debtor, al} the merit of his devout austerities, or of his perpetual fire, shall belong to 
his oreditora.”—Na papa, “ He, who, having received a sur lent or the like, does hot ropay it 
te the owiier; will be“born (hereafter) in his cmditor’s house, aslave, a servant, a2 woman, of # 
quadraped.’ ; Varizasritt, 


,* Fat instead, Seghe debt of ie, aeant to « hundred euvarnas, ( four brothers must sover- 
sly delagspNFebeE sth iat consti debt gue from me,” Coleb: Big. vol. TIL. p. 89. 
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Sons,’ while minofs, are not, however, under the religous obligation to pay their ancestor’s 
debts, but it-has been enjoined that they shall pay the same at their fullage: otherwise, they shall 
be doomed to hell. Thus Ka‘rya’yvana :— On the death of a father, his debt shall in no case be 
paid by his sons incapable from nonage of conducting their own affairs ; but at their full 


age, they shall pay it in proportion to their shares: otherwise they shall dwell hereafter ina 
region of horror.” Coleb. Dig. vol. I. p. 298. 


The paternal grandfather’s debts also ought to be paid.®-This is declared by Vainaspari, 
Karyayana, and Na‘apa:— The father’s debt must be first paid, and next a debt contract- 
ed bythe man himself ; but the debt of the paternal grandfather must even be paid before 
eitheir of those.’—-Vrimaspatt. “Buriau ordains that a debt, devolving from the grandfather, 
which was proved, and acknowleeed by the father, must be discharged by crandsons, 
if it were not contracted for famoral uses, nor (already) paid by the sons. A debt of the 
paternal grandfather, which is proved, or which is partly liquidated, must be discharged 
(by the grand son;) but never shall a debt, contracted for immoral uses, or which was contested 
by his father, be paid (by the grandson). After the death of his father, debts (of his 
grandfather) must be carefully discharged by the grandson ; but a debt contracted by*an ancestor 
is not recoverable from the fourth in descent.’——Ka‘tya Yana. “An undisputed debt of the grand- 
father, which has been successively due by him and his sons, but has remained undischarged 


by them, shall be paid by his grandsons; but it is not recoverable from a pérson, who 1s fourth 
(in descent from the debtor).’—Nakava. Jtid. pp. 307—3809. 


In fact, debts of the paternal grandfather become debts of the father; they are chargeable 
on hun in the first place ; next on his son. did. vol. III. p. 87... 


If the son did not pay hig father’s debt, the son’s son ought to pay it, because it became 


his father’s debt ; where the debt did not degcend so regularly, the ‘great grandson ought not 
to pay it, if unwilling to do so. ; 


The great grandson, of the original debtor. shall not be compelled to pay his debts, unless 
he take the assets, Coleb. Dig. vol. III. pi 87. ; 
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In what circumstances is he considered as holding the assets? Is it only when he becomes 
the (tmmediate) heir of his ancestor, who has survived His own son and grandson? or (is he) 
likewise (considered as such) when the son succeeded to the estate on the death of the 
proprietor, and after him the grandson; and on his demise the great grandson ? Tho answer is 
when the estate of the ancestor passes successively to his son, grandson, and great eraad= 
son, this last is not the (immediate) heir of his grandfather, but of his own father. But he 
who succeeds to the estate of another in right of his relation to him, is considered as holding 
assets of that person. Coleb. Diz. vol. III. pp. 87, 88. 


On failure of the father, who contracted the debt ;—~that is, if he die, or be secluded from 
“the world, or go toa foreign country; .the debt must be paid by his sons with interest. It must 
he paid even by his son’s son (but) without interest. So said VrisHaspati, VIsHNU, JAGNYA- 
VALKYA,gand Ka‘rya’yvana:— The sons must pay the debt of thcir father, when proved, as 
if it were their own; the son’s son must pay the debt of his grandfather, ( but ) without interest ; 
and his son (or the great grandson) shall not be compelled to discharge it.?’—~—Vriuaspati. 
cle he, who contracted the debt, should die, or become a religious anchoret, or remain abroad 
for twenty years, that debt shall be discharged by his sons or grandsons, but not by remo- 
ter descendants against their will.’—Visunu. ‘The father being gone toa foreign country, 
or deceased (naturally or civilly) or wholly involved in distress, the sons, or their sons, must pay the 
debt; but, if disputed, it must be proved by witnesses.”—-Ja GNYNAVALKYA. ‘The rule shall 
be the same in regard to the debts of the grandfather, which have not beon discharged by 
(other) grandsons, nor by his (own) sons: but a debt of the grandfather shall be paid by 
his grandsons without interest.’—Katyayana. See Coleb. Dig. vol. I. pp. 273—320. 


“Tf tho father be at home, but afflicted with a chronic disorder, or live in a foreign land, 
his debt shall be paid by his- song after a lapse of twenty years.”’*—Katyayana. “A debt of 
the father being proved, it must be discharged by his sons, even in his life time, if he were 
blind (or deaf) from his birth, or be degraded, insane, or afflicted with phthisis or leprosy® 
or other hopeless disorder.’—Vatinasrati. Lid, pp. 285, 286. 


* This must bp understood when the eure of the ASbeaced is possible, or when the return of the ab- 
sent (parent) may be expécted. “But when the distemper is deemed incurable, or the return of the absent 
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In hke manner, whatever the father had promised, whateveg he had deposited, mortgaged, or 
whatever price he did not pay after purchasing (a thing,) all these should be discharged by the son. 
(ante 491), -For, “ @ promise made in words, but not performed in deed, is a debt, (of conscience) 
both in this world and in the next. He who gives not what he has promised, and he who takes 
what he has. given, sinks'to various regions of torment, and springs ‘again to birth from 
the womb of some brute animal”—-Nakapa. ‘“ What a man has promised, in health or in 
sickness, for a religious Pypose, must be given ; and if he die without giving it, his eon shall 


doubtless be compelled to deliver it.’——-Ka‘tyavana. Colehb. Dig. vol. I. pp. 299—307. 


However,—" The sons are not compellable to pay sums due by their father for spirituous 
liquors,’ for losses at play, for promises made without any consideration or under the influcnce 
of lust or wrath*; or sums for which he wasa surety, or a fine, ora toll, or the balance of 
either.’—Varrnasratt. “Money duo by a surety, a commercial demand, a toll, the price of 
spirituous liquors, a loss at play, and a fine, shall not involve the sons (of the debtor )”—Gorama. 
“ Neither a fine, nora toll, nor the balance due for either, shall be (necessarily ) paid by 
the son of the debtor; nor any debt for a cause repugnant to good morals.”’—Vyasa. “A son 
need not pay in this world money due by his father for spirituous liquors, for lustful pleasures, 
for losses at play; nor what remains unpaid of a fine or toll; nor any thing uly promised,”’— 


JaGnyavaLkya. Coleb, Dig. vol. I. pp. 312—318. 


But in this country it is now a settled point that,- 


parent is impracticable, the son shall pay the debt. of his father, though living, as if he were dcad. 
The creditor need not wait twenty years, Coleb. Dig. vol. I. p. 285. 


* What aman has’promised, with or without a writing, to give to a woman who had another hus- 
band before, let the judge consider as a debt contracted under the influence of lust. But what has been 
promised to gratify resentment by hurting (another) or destroying his property, lct the judge ‘consider 
as (a debt) incurred under the influence of wrath.’—Ka‘tyaya‘na, Colch, Dig. vol. I. p. 316. 
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214 One is not legally bound to pay the debts of his ancestor or any relation vyayastha’ 
unless he inherit his property.* 


215 The heir of a deceased proprietor is liable for his debts to the extent of the Vyavasth4 
property inherited+. 


216 Where the property of a deceased debtor is inherited by several persons, Vyavastha 


each of them is bound to pay his debts in proportion only to the property received. 


917 If the father die before the grandfather, and the sons (of the deceased ) Vyavasthi 
inherit from their grandfather, they must first pay the grandfather's debt, and 
then, if assets remain, pay the father’s debt alsof. . 


Because begotten by the father, they received that estate through him. 


For the same reason, and in the same manner— 


218 Persons inheriting the grandfather’s property by reason of their father’s yyayastha’ 


incompetency to inherit should pay the debts of the father even in his lifctime. 


* Much as is said every where of the religious tie the son is under to pay the debts of his ancestor 


it seems settled at Bengal that if has no legal force independant of assets. Strango’s Hindu Law. 
vol. J. p. 227. ° 


+ Colebrooke in his Treatise on Obligations and Contracts, (Ch. If. para. 51,) has laid it 
down that “heirs succeed to the obligations of ancostors without any reference to the adequacy of 
the property, and the rights of inheritance must be relinquished, when its obligations are repudiated. 
This opinion of that eminent scholaris in accordance with the letter of the law. 


i. wae there be no property acquired by the father, and the whole estate were left by the pater 
nal grandfather, since it became aad! of the father, his’ debts must be paid before partition can 
87) 


take place.’ (Coleb. Dig. vol. III. p. . This must relate to the case where the father died after 
inheriting the grandfather’s property. " 
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I. A debt ofthe father being proved, it must be discharged by sons, even in his lifetime, 
if he were blind from his birth, or be degraded, insane, or afflicted with phthisis or leprosy, 
or other hopeless disorder. VaIHAspPaATt. 


Berghe pigs * 


II. The debts of men long absent ina foreign country, of ‘idiots, mad men, and the like,* 
who have no male kindred, and of religions anchorets, must be paid, even during their lives, by 
such as have the care of the (debtors’) wives and goods. Katra’yana. Couleb. Dips vol. I. pp. 
236, 388. 


919 If a person after contracting a debt remain abroad for twenty years, 
his debt shall, after that.period, be paid by his son grandson, or the person who 


held his property. 


I. If he, who contracted the debt, should die, or become a religious anchoret or remain 
abroad for twenty years, that debt shall be discharged by his sons or grandsons, but not by 
remoter descendants against their wil], Visuno. Jdid. p. 274. 


II. If the father be at home, but afflicted with a chronic disorder, or live in a forcien land 
(n), his debt shall be paid by his sons aftgr the lapse of twenty years. KA TvaYANa. 


(a) This must be understood when the return of the absent ( pargnt ) may be expected. But, 
when the return of the absent parent is impracticable, the son shall pay the debt of his father 
though living, as if he were dead. The ereditor need not wait twenty years. 


If no intelligence be received, during twelve years, concerning any man who has travelled to 
a foreign country, the law requies his son to perform obsequies and the like, presuming his death ; 
if the son did not then pay the debt until twenty years had elapsed, that would be inconsistent 
with common sense, and with the reason of the law. Coleb. Dig. vol. I. pp. 285, 286, | 


220 If a person be incapacitated by extreme old age, or by chronic disease, his 


son or another who holds or manages his estate, must pay his debts. 


* The term ‘and the like’ comprehends the other persons incompetent to inherit. See “the Chapter 
treating of exclusion from inheritance. | 
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I. A creditor may enforce payment of such debte from the sons of his debtors, who though 


alive, are incurably diseased, mad, or extremely aged (i), or have been very long in a foreign 
country, ( provided the sons have assets of the debtor.) Katya yana. 


(i) ‘Extremely oged’—that is incapcitated by old age for (the management of) affairs. 
Dig. I. p. 286. , | | 2 


TI. “ While the father lives, sons have no independent power in regard to the receipt, expen- 
diture, and bailment of wealth. But, if he be decayed, remotely absent, or afflicted with disease, 
let the éldest son manage the affairs as he pleases.”—Ha‘rita. “If the father be incapable, 
jet the eldest manage the affairs of the family, or, with his consent, a younger brother. conver- 
sant with business : partition of the wealth does not take place; if the father be not desirous of it : 
when heis old, or his mentul faculties are impaired, or his body is afilicted with a lasting diseuse, 


let the eldest, like a father, protect the goods of the rest.—Sankua & Lixuita. Coleb. Dé. bhé. 
pp. L9, 20. 


321 Ifa person, after dividing his estate and debts amongst his sons, be sepa- 
rate from them, taking his portion, and begét, another son, then the son begotten 


‘after partition shall inherit the father’s property both reserved and ‘subsequently ac- 
quired, and pay his debts. 


The sons born before, partition being responsible for no more of the debts than the pons 
undertaken by them in partition. 


A son born before partition has no claim on the paternal estate, nor a son born after it on 
the portion of his brother, whether in respect of property or debts; nor have they any claims 


on each other except to purification and oblation of water (ifeither of them die.) Vrinasratt. 
Coleb. Dig. vol. I, p. 287. See Ante pp. 489 491. 


222 Suretiship is ordained for appearance, for honesty, and for payment; the 
two first (sureties, and not their sons, ) must pay the debt, on failure of their 


engagements, but even the sons of the last (may be cornpelled to pay it). Ja “GNYA- 
vALKYA. Coleb. Dig. vol. I. p.. 246. 


* Vide Maxv, Ch. VIIL V. 158, 160, 161, and 162. See also the note under page 537. 
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Legal opinions delivered in, and admitted by, several courts of judicature, and selected 
and approved of by Sir William Macnaghten 


Q. A person died involved in debt, leaving some property, but not sufficient to answer all 
legal demands. His three minor sons and his widow took possession of the assets of the de- 


ceased’s estate. In this case, are the individuals in question bound to liquidate the debts con- 
tracted by him ? 


R. If the assets of the estate of the father have been taken by the widow of the deceased and 
his sons, they are bound to pay his debts, It is incumbent ona son to exonerate his fother by 
liquidating his debts, and this should be done before any partition of the paternal estate among 
the sons. The minor sons cannot exercise any power over the patrimony until they come of age, 
but then the liquidation of the father’s debts becomes incumbent on them also. If the widow 
succeed to the estate, she should discharge the debts; but if the amount of the debt be larger 
than the property is capable of satisfying, the whole property which the deceased left must be 
stven to the creditors, and then his heirs must be considered as absolved also from all claims. 


Ba‘mratan Das v. Réju and others. Macn. TI. L. vol. II. Ch. 10, case 1, p. 277. 


Q. A ereditor, on the death of a debtor, sues his heirs, namely, his widow and brothers; 
but it is not conditioned in the bond that the debtor’s heirs and representatives shall discharge 
the debt. In this case, are the heirs of the debtor bound to hquidate that debt or not? 


R. If the doceased debtor should have bona fide horrowed the sum mentioned in the 
obligation, his widow must fulfil the conditions, provided she was a party to the contract, or pro- 
mised to discharge the debt, or provided she received his assets, even though there be no men- 
tion of the heir’s responsibility for the payment. Ifone of the associated brothers contract. 
debts for the support of the joint family, the other parceners must discharge them. This opinion 
is consonant to law. | | 


Zillah Jessore. Maen. H. L. vol. IT. ch. 10, case 6 (p. 283). 


Q. A person dicd, leaving a widow, who succeeded to his estate subject to the law which 

allows her only to enjoy the property with moderation until her death, but not to give or sell it ; 
"and having contracted a debt either to save the property left by her husba nd or for other purposes, 
died without liquidating sugh debt, leaving her husband’s brother and brother’s son claimants to 
the property. Hor husband’s brother took possession of the property, and the other brother’s son 
attained a decree for a moicty of the same. In this case, will the liquidation of the debt ret 
with the brother and the brother’s son of her husband ? 


R. Supposing the proprietor’s widow, who succeeded him, to have contracted the debt for 
the payment of rent due to Government, or other necessary disbursements, to save the estate, or 
for the purpose of promoting her husband’s spiritual welfare, or for the support of the family, 
or for the due exccution of any conditions made by- her husband, and to have died “pricr to the 
liqyidation of such debt, the proprictor’s heirs, that is, his brother and brother’s son, are bound. 
to discharge the debt. Andif the amount was borrowed for the purpose of being appropriated 
to any other purposes than those specified, such debt must be satisfied by him who becomes 
possessed of her jewels and other movable property. This opinion is conformable to the Da‘ya- 
bhaga, Mitakshara’, Vivada‘chinta‘mani, Dipakalika’, and other legal authorities. 
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Authorities ~— 


The text of NaRapa cited in the Dayabhaga, Sce ante, p. 519. 


The necessity of liquidating the debt is recognised by the text of Gourama cited in the 
Mita kshara :— He who takeg the assets of a man leaving no male issue, must pay the 
sum due by him;” and by the text of Vriuaspatr laid down in the Viva‘dachinta’mani :— A fa- 
ther being dead, his sons, whether after partition or before it, shall dicharge his debt, in proportion 
to their shares; or that son alone, who has taken the burthen upon himself.’’* 


In the Dipakalika”’ Manu :—“ If the debtor be dead, and if the money borrowed was expended 
fer the use of his family, it must be paid by the family, divided or undivided, out of their own 


estate.’ By the term “ father,” mentioned in all the texts, must be understood the father 
and others. " 


The debts which are not chargeable are. noticed in the Fiva‘dachinta mani :—* A son need not 
pay in this world money due by his father for spirituous liquors, for lustful pleasures, for. loss 
at play; nor what remains unpaid of a fine or toll; nor any thing idly promised.” 

Dacea Court of Appeal. May 29th, 1830. Maen. Hl. L. vol. II. Ch. 10, case 7 (pp. 
283 —285). 7 

Q. A Swdra became surety for a person of his own class, to whom a sum of money had been 
leut, and died previously to the liquidation of the debt. In_ this case, is the creditor entitled to 
realize the debt out of the deceased surety’s property ? 


R. The creditor cannot realize his debt out of the deceased surety’s property, even though 
payment should not have been made by the debtor. This is the reeetved opinion.t 


Zillah Chittagong, September 25th 1820. H. L. vol. If. Ch. 10, case 8 (p, 285 ). 


Q. A person having borrowed a sum of money, established a shop with the said money, and 
then died : subseq@ently to his death, his father and brothers appropriated all the goods that were 
jn the shop. In this case, is the satisfaction of the debt, contracted by the deceased, incumbent on 
his father and brothers, or not ? and supposing the debtor to huve left a widow, who took no part 
of the property left in the shop, is she nevertheless responsible for his debt, or otherwise ? 


R. Under the circumsatnees stated, the deltor’s father and brothers are bound to liquidate his 
debt, but his widow cannot be held liable for it, 


— . ery eae ae) Rhee eee eon - + Gr leet Cae. 
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* This is not the text of Vrihaspati but of Narada, in Digest vol. I. page 275. 

+ It is not distinctly stated what description of surety was meant, though from the terms of the 
question if may be apprehended that security for the loan was intended. Supposing this to he the ease, the 
heirs are answerable, and the reply to the question is erroneous. According to the Hind law, there 
ave three sorts of accessary obligations, the Pratya Pratinnu, Dawa Prarign’, and Dursiana 
Paatibiu. The first signifies a security for the purpose of confidence, and his undertaking is that 
which has been described by Mr. Colebrooke asa “mandate, or precedent undertaking of a mandate, 
for another’s benefit, bidding one trust another, lend him money, allow him eredit, manage business for 
him, or becomo answerable for his default.””>, The second is that which he terms “ eoxslétute, or subse- 
quent undertaking of a person, who engages to pay a subsisting debt, or fulfils an existing obligation 
of a third party.”’—-Colebrooke Obl. and Cont.: Chap X. Section 282. It signifies a surety tor payment. 
The third signifies a surety for appearance, and answers to the Persian term Hdzirzdmin, the obligor 
undertaking to produce the person of the principal, in the event of his not being forthcoming. In the first 
and last mentioned sorts of engagoment, the death of the contracted party extinguishes the obligation ; 
hut in the second case, the obligation devolves on the representatives of the deceased surety. See Colc- 
brooke, cited in Llem. Hindu Law, Appendix X. pp. 463, 464 
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VYAVASTHA-DARPANA. 539 


_ Authorities— 


"The text of Yoowravaixra, cited in the ‘Mis itis hard and other books of Jaw :—°If one of *: 
‘two or more pareeners, or undivided kinsmen, congract. a dabt for the, Support of his family, and. : 


athe die, or be 1 very lorig: absent abroad, ‘the other parcenets or Joint tonante shall pay it. 
"aon: H. . ‘vol, I Ch. 10, cage 10, (pp. 286, 287)... 


“OA person having contracted a debt, becomes a vila: Pea: is, enters into the order of 
an ascetic. His ancestral landed property falls into the hands ‘of his brother’s a ves. In 
this case, can the creditor realise his debt out of such property ? 


~ BR. If the individual in question borrowed a sum-of money, and ‘relinquished. the: order of 
a honk keeper, leaving a patrimonial immovable: estate in the possession of his relatives, in this 
case, those relatives who are in the enjoyment of his property are liable for the debt, and if they 
do not liquidate it, the creditor is competent to tecover his money due from the debtor out of 
his property, as Ja GNYAVALKYA propounds,; “ He who has received the estate of a proprietor 
leaving’ no gon capable of business, must’ pay the debts of the estate, or, on failure of him, the 
rerson who tales the wife of the deceased ; but not theson whose father’s assets are held by 
another.” es : | | 
The law on this slide is more distinctly laid down in the Mita) eae. a other auth- 


rities, in the chapter treating of the payment of debts. 

City Chinsurah, June 13th 1815. Maen. H. L. vol. II. ch. 10, case 12 (pp. 288, 289). 

Q. A man, living with his brothers as a joint and undivided family, borrowed a certain sum 
of money, and executed a bond, obliging himself to pay the debts by instalments. He (the debtor) 
proceeded to a distant, country without liquidating the debt, while the family was undivided, 
and for the period of nine years no intelligence of him has been received. Now the debtor’s bro- 
thers and wife are in the joint enjoyment of the famjly property, movable and immovable. In 
this case, can the'creditor claim payment of his debt from the occupiers of the debtor’s estate, or 
must the claim be deferred until the expiration of twelve years from the date on which the debtor 
departed from his family house ? 

R. Ifa man contract a debt while he lives with his brothers, as an undivided and united 
family, and subsequently become missing, the debtor’s brothers,and wife who possess his estate 
must pay his debts, witheut waiting for the expiration of twelve years. 


Authorities— 
‘The texts of Jaanvavarricited in this and i in the next page. 
Nay RADA : lt the, creditor -néed not ‘waits “dpécific time; for theré is no authority (for such 
a eens). oe 
+ Zillah Tipper, aay 16th. 1812. Macon. HL L. vol: If: ch.. case 5, (p.) 282. 


é “A Hinda, posséssing himeelf of the land of. his father i is bound to pay his debts. Jamuna 
Raer ¢ versus "Muddus Day, 20th January 1785: Hyde’ s Notes, 8. C. R. 148. : 


cide Bansvussy “Ghose varene Ram. "Tannoo’ Dutt and others. 20th Novembet 17 88.. vane 


Notes, 8. C._B.: 144. 
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VYAVASTHA’-DARPANA. 54) 


On THE PAYMENT ‘OF DEBTS CONTRACTED FOR 
THE PAMILY. 


"223 A’ debt: “éontracted by one oo of an undivided family, for the sake ' 
‘of the same, is payable by all the co-parcenérs or out of their estate. 


“wg de 
gfe debt contracted before partition by an uncle, or brother, or amother, for the sake of the 
family, all tho parceners or joint tenants shall discharge. ° ‘NaBava. Coleb. Dig. vol. I. p. 292. 
- | | 

‘ For the family’—that is, for its support, for the funeral obsequies of its’ members, nuptials 
of girls, and other necessary acts.* See the two texts of KaPea Yana cited at page 543. 

224 If one of undivided kinsmen contract adebt for the use of the family, 
and either die or be very. long absent abroad, the other parceners or joint tenants 


shall pay the same. 


The term ‘ Kutumba’rthe ’ which is composed of ‘ Kutumba (family) and arthe, (for or for the 
sake of ) isused in many texts on the above subject. Colebrooke in his Digest has sometimes 
translated it by ‘ for the support of the fumily’ (1 ), sometimés by ‘for the use of the family’ ( 2 ), 
sumetimes by ‘for the behoof of the family’ (3), and sometimes by ‘for the benefit of the 
family’ (4), and in doing so he seems to havo followa@l Jaga NaTHA whose compilation is the 
original of his Digest. Sir William Jones, in one text of Manu, translates it by ‘ for the use of 
the® family’ (5), and in another by ‘ for the behoof of the family ’ (8), with out following the 
Commentator Kutiu ka: Bratta who in one text (5) has interpreted it by ‘K utumba-sambarddhana’r- 
tham (for the support of tho family)’,.and in another (6) by °K utumba byaya nimittam ( for the 
expensas of the family).’ With due deference to the the two great translators, I have deemed it best 
to change those translations all along into ‘ for the sake of the family,’ a signification consistent 
with the component. parts of the term, and most accurate of all, and which has been afterwards 
adopted by Colebrooke in his translation of Mitakshara’ (1). 


. ©The expense attending them must have been reasonable according to the usage and meang 
_of- the family. Contracted fairly for the use of the family, by whatever member of it not forbidden, it 
binds ‘the whole. Strange’ s book on the Hindu Law, vol. I. p. 227. 


(1) Ja@nyavarxya, Nai RADA, and ViiwAsrart, Dig. vol. I. pp. 290, 292, 801, 805, 321. 
(2) Nw RADA, Tid, p. 302. 
(3). Ka‘rva YAMA, and JA ‘aMtvavauxya oid. PP. | 802, 820, 337. 

(4) Ka" TYA TANA, Ibid. p. 303. 

_ (8) Oh. VII. v. 168." | 

“¥(@) Ch: VIII.‘ v. 167. 

— (7): Na‘apa, Mita ‘ishara’, ‘p. 257 
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VYAVASTHA’-DARPANA. 543 


I. If one of andivided kinsmen’ contract a debt for the sake of his family, and either die 
or be very long absent abroad, the other parcenery oF joint-tenants shall pay it. Ja GNYAVALKYA. 
Coleb. Dig. vol. I. p. 290. 


II. Ifthe debtor be dead (a), and if the money borrowed was expended for fhe use of his 
family, it must be paid by that family, divided or undivided, out of their own estate. Manu. 
(a) The word “dead ” is illustrative (of civil death and the like). Zid. p. 297. 


225 A debt, contracted by undivided parceners shall be paid by any one of 
them, who is present and amenable ; and so shall the debt of the father (by any one 
of) the brothers before partition, but, after partition they shall severally pay accord- 


ing to their shares of the inheritance. Visnnu. Lbid. p. 296. 


226 What has been Naprowed for the sake of the family, or during distress 
while. (the principal ) was disabled, seized (by the king, ) my afflicted with disease, 
or in consequence of a foreign invasion, or for the nuptials of his daughter, or 
funeral rights ; all such debts contracted by ( one of ) the family, must be discharged 
by the'chief (of that family). Ka‘rya‘Yvana. Ibid. p. 303. 


The chief of the family being disabled, a debt, contracted by any person connected with 
him for the support of that family, for guarding against the violence of a king, for the cure of 
a distemper, for reliof from-a general calamity, for the celebration of a daughter’s nuptials, or 
for the performance of obsequies for a parent or the like, must be paid by that chief of the family. 
Such is the sense*. 


It is illustrative of a general meaning, and intends any debt contracted for the accomplish- 


ment of some business,.which being omitted even in consequence of poverty, sin or calamity must 


ensue*, 


 Theprinciple of the law should be noticed: in the case of a daughter's nuptials, for so much 
expetise only, as preserves from infraction the usage of the principal’s family, may another con- 
tract debts; not for the celebration of splendid nuptials: the whole of what is borrowed for 
unauthorised expenses, must be paid by the borrower ; but expenses which are ‘suitable to the 
usage of his family, must nessarily be admitted by a master is to discharge them*, 
ae aaa specter ahon 
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* Coleb, Dig. vol. I. 304. 
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Should he be seized with a distemper, or unwarily go to a foreign land, a debt may be con- 
tracted by any person connected (with him), to defray the expenses required for such a 
purpose, as estimated by five persons*. 


227 A debt contracted for the sake of the family, by any person whomsoever 
‘connected with that family, must be aa by the head of the family, even if it were 


without his consent. : 


I. A (debt of which payment has been previously promised ), or which (a) was ecntract- 
ed by any person for the sake of the family, must be paid by the housekeeper*. Vismnv. 


(a) “A febt ”? must be here supplied. 


If. Whatever debt has been contracted for the sake of thé family by a pupil, an apprentice, 
a slave, a wife, or an agent, must be paid: by the head of the family*, NaRapa. — 


-TIJ. Buricu ordained, that a man shall pay a debt contracted in his remote absence, even 
without hjs assent, by his servant, hi wife, his mother, his pupil, or his son: (provided it 
were contracted for the sake of the family.) Katyayawa. Coleb. Dig. vol. I. p. 17. 


IV. <A housekeeper shall discharge a debt contracted by his uncle, brother, son, wife, ser- 
vant, pupil, or dependants, for the sake of the familly (during. his absence )*, Vriraspatr. 


The meaning therefore is, that, since the terms conclude in the plural number, which conveys 
the sense of ‘and the like,’ (therefore ) maternal uncles and the rest, as well as other persons, 
are comprehended in the text*. : 


The principle of the law may be here stated: should a son competent to affairs bo at hand, a 
debt, contracted by divided brethren or the like unauthorised by him,1is not valid: but, in the 
vase of parceners, if any one of five brothers forbids the contracting of the debt, and is able to 
support the family by other means, the debt contracted by another brother, is due by the borrower 
alone, and shall not be paid by him who opposed the debt. Yet, if the money (so) borrowed be 
used by him who opposed the debt, or by hie dependant, being unable to supply sufficient funds for 
_the support of the whole family, ‘pr of his imfhediate dependants, it must be discharged by 
him*. 


V. A. father,must equally pay the debt of his son, contracted either by his own appointment, 
or for the support: of his family, or in a time of distress*. Nanapa. 


* Coleb. Dig. vol. I. pp. 8301-305. 
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228 The debt incurred by a slave for the support of the family of his master, 
while in a forcign country, or elsewhere, must be entircly discharged by the master, 


W. Da’. Kra. Sang. p. 126. 


Should even a slave* make a contract (a) (in the name of his absent master) for the sake 


of the family, that master, whether in his own country or abroad, shall not rescind it. Mane. 
(a) Contract—debt, &e. 


229 Neither shall a wife or mother (be in general compelled to) pay a debt 
contracted by her husband or son, nor a father (to pay a debt ) contracted by his 
son, unless it were for the sake of the family ; nor the husband to pay a debt con- 


tracted by his wife. Ja‘enyavatkya. Dig. Vol I. p. 320. 


230 A debt, contracted by the qife, shall by no means bind the husband, un- 
less it were ( for neccssarics ) at a time of creat distress: 2 man is indisnpensably 
S ] \ 


bound to support his family. Na‘Rapa. bid. p. 321. 


Legal opinions delivered in, and admitted by, the sereral Courts of Judicature, 


and examined and approved by Sis William Macnaghten. 


QQ. A father with his five sons lived jointly in respect of food and in the conduct of mercan- 
tile affairs. One of the sons contracted a debt for his own private use, and not on account of the 
joint concern. On the expiration of the period agreed upon for the discharge of the debt, the 
ereditor brought an action against the debtor, who subsequently died before Wg father and four bro- 
thers, leaving a widow. The father and brothers of the deeeased are enjoyin® the joint property. 
In this case, should the debt be liquidated out of the joint funds of the concern ? 





R. Supposing the debtor, living with his father and brothers as a joint family, and having 
joint dealings with them, to have contracted the debt for his private uset, and that the produce 
e 
of the land or other estate purchased with the sum borrowed was expended for the use of the 


eee Se 


mee erepan ane ee we + 


4 e a . gv ’ 
* Slaves are of fifteen descriptions, and are thus described by Navrapa: “One born (of a female 


slave ) in the house of her master; one bought, one received (by donation; ) one inheritéd ; one main- 
tained ina famine ; one pledged by a former master; one relieved from a vpcat debt: one made captive 
in war; @ slave won in a stake; one who has offered himself in this form, “fam thine; an apostate 
from religious mendicity ; a slave fora stipulated time; one maintained in consideration jof service ; a 


ete the sake of his bride; and one self sold ; are fifteen slaves declared bv law.’ Da. Kra. Sang. 
p. 


+ This appears to be only half an answer to the query; for it is unquestionable, that the Lro- 
thers who took the estate are liable for the debts, as far as there may be assets, whether the money was 


wate by the deceased brother for his private use alone,* or was experfled for the benefit of the family 
at large. 


Vvavartha 


Authority 


Vyavast ha 


Vyavarthay 


The survevers 
ara answerable 
for a debt con. 
tracted by thei 
Coocdsud part. 

raifthe sum 

rrowed was 
tied to ther 


afsa faqu ay- 
ita faatics ayy 
CT WH ard ATS 
stata titi 


ayay| 


€3b WBABlLAAI 


am cS Afaareaa faface Gea cals siazicy ae ZEN ates, wes torwtas @ ater fracy 
casa afrars fre o aiwifgacs & ad oiqemttesg) Siow ex 1 fora mam WEA, 4 cH, 


shan ata) cae. f%. A. FT. &. GT. de, TAMA Y, (A. RID Bebe ) | 


H— faqs ar wal Beta as aieg zea fey Trai «ta efani atfaa fear aifes 
faface ca afscatt afarties wisl @ tia sabia fier fraie sca, eae @ fracna 
ae fom Bintas ZRCS Stig e71 wines Gra] AUR CA Bontcs ak wtgcwe ow ae. 
om fafan fertfer ca wtaeal ca Preis ata @ faan Bes ea a Frei tfacstin 
qt ssca ch waite ater ca faacny for) aifna sfarice weotie @ faacna wea Beadcs 
facta) aetca a aarig fafam crew = SAsicn stata ahs agotfas feu, waa 
Bwrf #acsy gfantew & ad atieia qiew ase aes ais faacna wftaeta teatinn atea 
atfas afar) adores atta wena ae fate caeal @ Brel orem Paty afaa| oo" a- 
faa ca facatdla faan satfsa Waa SCS, WAT afeainy faa Gorter & weal APH | BAYA 
ofan efecas ca aifua afes cnwara atyla aafe zeae, Sfaqacy as aowa| Boi fslsy 
7m ates ater cwrenila Biwlaew as HAUG Wl Levies, G aifacsd Atcxqa orwata 
aya wean froeefan apy faueer ce cHaatA BY crwatcs HOTTY, tay CTT- 
ata zafaag aife fori atata faface 4 ay aifea afes aren sfaceee 1 Nw waety *t- 
BiFACSA & asatfan @ soothe Sucag cae act & Stal cxai, Werat cwaqa a aaatfaats cary ? 


B.—-fHeiem ere wise aes fafes wiew ca oifeq wagafe ara 4g) otfana aaa 
faax aioia fate sqed aed sfaca wiget ae otfea otfactticals, warerstg aa) aaeAtata— 
aaa cats UZ age 1 frat JaHiTiz, xe AitS were Ata, onw. fe. a. a. 2, 
orl. so. THwHN| B (A. xbo G zbo) | 


seq qifas etait | 


sm atinn ajacnfes Geist wteta 3 weathras otracaifecsttatatds @Ger. 
equies for wGa, Ba yes Ba ez- few fawims sears attetcape 1 wear 
WS 1 BDA. zag MB. RDB | 


HALES YH PAA ABA 


25> CT FISICA AVSIA SSUTE SI AY BAKT Feslaae Aas, 
eal fay waaat BAGS BS! @ oft FABACAT HOS SIMA Says | 
ALBA HI slacany | 

Jo URKA ALBA BT ATR cH Hsia oe GALBTMS ca a tees WATTS | 


ange um feel wiztcwn Mesigefacd, ate (FT Agi aigfwewites sararp aeifafe 
CaApsaicnag Avaig aa fafe Sfacq i att! Oats 


VYAVASTHA’-DARPANA. 549 


od) 


joint family or joint trade, then the father and brothers, who jointly possess the ancestral and 
acquired preperty, should liquidate the debt. Zillah Junglemehauls, May 7th, 1822. Mac. H. 
L. Vol. LI. Chap. 10. Case 3 (279, 280 ). 

Q. A married woman, having borrowed some money* from a stranger, appropriated the 
sum so borrowed to defray the expenses of an action instituted by her for the recovery of her 
husband’s property, and obtained a decree for the same in a court of justice. She executed a 
bond in favour of the lender for the sum borrowed, conditioning that “her husband should 
make over to him possession of the property for which sho had obtained a decree in her own 
name, in the event of non-payment of the money borrowed by means of which it had been re- 
covered.” When this bond was exceuted, her husband was absent. Subsequently the lender, 
‘in virtue of the bond, brought an action against the borrower of the money, and against her 
husband, the possessor of the property specified in the bond.” The borrower, in her reply to the 
plaint, acknowledged her execution of the bond and her receipt of the moncy, but pleaded that the 
property in question was in her husband’s possession; and the other defendant answered by a 
total denial of the claim, and stated, that his wife had formed a connectior with the plaintif, in 
consequence of which he had, previously to the institution of this suit, filed a complaint against 
the plaintiff in the Foujdaree court; that the magistrate had passed a decision in his favour, 
ordering his wife to be delivered up to him ; and that. she was conspiring with the plaintiff to de- 
fraud him of his lawful property. In this ease, according to law, will the liquidation of the 
debt be incumbent both on the borrower and on her husband jointly, or only on the former ? 


R. Tt is laid down in the ALitakshara” and other authorities, that when a wife, who, with 
the consent of her husband, assumes the management of his family affairs, contracts a debt, the 
liquidation of such debt rests with the husband ; otherwise he is not answerable for it. 


“Zilla Moradabad. August 24th, 1810. 


Buksheeram, versvs Musst. Durboo and another. Mac. H. TL. Vol fl. Chap. 10. case 4, 
(pp. 280, 281). 


THE PERFORMANCE OF OBSEQUIES, &ce. 
The performance of the obsequies, &e of the late owner, has been already treated of. See 


ante, p. 295. 


INITIATION OF THE LATE OWNERS SON AND DAUGHTER. 


231 The initiatory ceremonies of the uninitiated brother and sister must be per- 


formed out of the patrimony. 


I. For any of the brothers, whose investiture and other ceremonies have not been performed, 
the other brothers, of whom the sacraments have already been completed, shall perform those 
ceremonies (at the expense of the paternal estate) ; and for (unmarried ) sisters, the sacraments 
shall be completed by their elder brothers, as the law requires. Vyasa. Coleb. Vol. I. pp. 96, 97. 
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II. For younger brothers, whose investiture and other ceremonies have not been performed, 
their elder brothers (a) shall perform them out of the collected wealth of the father.* Vriaspan. 


IIL For those, whose forms of initiation have not been regularly performed by the father, 
these ceremonies must-be completed by the brethren out of the patrimony”.* Na‘nava. 


(a) “Elder brothers ”—that is, those elder brothers of whom the sacraments have been 
completed. By the term “ out of the collected wealth of the father” itis meant that, the ceré- 
monies must be performed out of the estate of the father in which both elder and younger bro- 
thers have interest. Consequently all the brothers, whether elder or younger, whether their sacra- 
ments have or have not been completed, shall contribute money for the ceremony (to be per- 
formed ).* 


232 The marriage and other ceremonies of unmarried daughters must be defray-. 


ed in proportion to the wealth (inherited ).* Visnyu. Da™ T.. p. 19. 


Thus also JAGNYAVALKYA— Uninitiated brothers should be initiated by those for whom 
the ceremonies have been already performed; but sisters should be disposed of in marriage, giving 
> The text which ordains the allot- 
ment of a fourth part (to the unmarried sisters ) intends the appropriation of a sufficient sum for 
the nuptial ceremony (Dé. T. p. 19,) as is plainly declared by Dervata: “ A nuptial portion 


shall be given to (unmarried) daughters out of their father’s estate.” 


them as an allotment a fourth part of a brother’s own share.’ 


233 Authors consider the portion assigned as intended only for indispensable 


sreraments.” 


The sacraments or initiatory ceremonies that must be performed by brothers are as follows ; 

” 7 2 : ¢ < a 
—Jatukerma (1); Namakarna (2);5 Nishkramana (8) 5 Annaprashana (4) 3 Churakurane 
.(5)5 Upanayanu (6); and Piveaha (marriage ). 


All of these ceremonies concern men of twice-born classes: they do not concern men of the 
fourth class. 1. c, the Shudras. is 


* Coleb. Dig: vol. III. pp. 983—103. Colcb. Da~ bha” pp. 65—67. 

(1) A ceremony ordained on the birth of a male, before the section of the naval string, and which 
consists in making him taste clarified butter out of a golden spoon. 

(2) Ceremony on giying a namo, performed on the eleventh, twelfth, or even the hundred and first day. 

(3) Carying the child out of the house to see the moon, on the third lunar day of the third light 
fortnight from his birth ; or to see the sun inthe third or fourth month. 

(4) Feeding the child with rice in the sixth or eighth month, or when he has cut tecth. 

(5) The ceremony of tonsure, performed in the second or third year after birth. - 


(6) Investiture with the marks of the class, performed in the eighth year from the conception of 
a bréhmana ; but it may be anticipated in the fifth, or be delayed to the sixtecnth year, 
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Marriage is the only sacrament ior a man of the servile class. Thus Brohaapuvaias: SN 


man of the servile class universally (¢@) obtains nuurhige as his only sacrament.’’* 


f 


(e) The word “universally ? denotes that marriage alone is constantly required. *® 


It should however be observed, that, to acquire the rank of Su/-Shidra, Ut ix necessary for 


w . ' 7 e . . e 
the offspring of a respectable Shader to perform the investiture and other ceremoutes.* 


234 However, brothers and sisters only, and not them children, are entitled to 


he initiated out. of the undivided paternal wealth.+ 


235 The Sratddha, &e. of the late proprietor and the initiatery (nuptial) cere- 
mony of his daughter should be provided out of the mberitanee where it has de- 


seconded to a single hei? 


236 Uf there be no patrimony, they should perform the initiatory ceremonies 


with their own funds. 


Efe wealth of the father extst, the cersmontes qiust without far be defraved by brothers 


already initiated, contributing funds ont of therm own portions. Ve radia, 


Vide -- 
© Coleb. Dic. vol. ILL. piges 95 and Lov. 
* Strange’s Hindu Law, vol. T. page 280; and vol) EE. p. 300. 
+  fdbid, vol. LT. page 226. 


5 W. Da. Kra. Sang. p. LL2; Coleb. Da bla’. p. 66. 
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CHUAPTER ITI. 
ON MINORITY AND GUARDIANSHIP. 


SECTION—1. ON MINORITY. 





237 Agreeably to the law as current in Bengal, the end of the fifleenth year is 


the limit of minority.* 


I. Aninfant (shishv), before his eighth year, must be considered as similar toa child uw the 
womb; until his sixteenth year (i) he is called da°/a (minor) and also pogeuda (adolescent ) - 
afterwards (he is considered as) acquainted with civil affairs (or adult) in law). Nacrava and 
Katyyyana. Vyavaharatatia, Vide Coleb. Dig. vol. LL. p. 125. 


° 


(av) “ Until his sixteenth year,” signifies to the nearest limit of his sixteenth year: conse- 


quently he is a minor until the close of his fifteenth year, /hed, vol, Te. p. 300, 


Il. Infancy extends to the fifth year; childhoud is limitted to the tenth ; adolescence conti- 
ines to the, sixteenth year, when puberty eommenees. of lerfietled by Secdhara Sea ae. thi, 
p. 300, Z 


Authors agree that minority extends to the end of the fifteenth year; and that until that time 
the minor is called 4a’ ; but they differ in giving him the other names at particular of periods 
of his age during minority. Thus iu the text. of Na rade and Au tyr vane he is denominated ‘sh/s47? 
to the cighth year; and he ts called (4a lu,’ as well as Qogrnde? till the sixteenth year of his ace, 
In the text eited by Sridhara Swi mt he is called ‘ewue ra’ till the Hifth year, pogaade till the tenth, 
and Avshora to the end of the fifteenth year : after that bis puberty commences, Jagutad’ tha allud- 
ing to the text of Ke7yu’yana above cited, says as follows : “Under cight years, or before the 
commencement of his cighth year, he is an infant (shisu): and he is also a minor, (but) dis- 

ee CDR Ee a eS eee 

* Vide Srivkrishna’s Comment on the Da‘ya tha ga (Coleb ), p. 58. Maen. H. bL. vol. Lp. 103. 


; It may be here mentioned that, agreeably to the Regulations of Government, the state of mi- 
nonty is held to extend to the end of the eighteenth year. Sce Section 2, Regulation AXVIL. of 1793. 
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tinguished (from an adolescent ). Another is also distinguished, called a young infant (ewmacra) 
to the commencement of his fifth year; agreeably to the same text cited by PRaghunandana, in- 
fancy extends to the fifth year. The use of this distinction regards penance or expiation and the 
like. But here minority must be taken to the end of the fifteenth year ; and this must be under- 
stood of a computation by vulgar or s¢raxa time from the day of his birth. Afterwards he is 
adult or competent to (manage ) affairs.* 


238 A minor is incompetent to do any civil act: such, if done by him, ts void 


and revocable.t 


I. ‘A contract made by a person intoxieated, or insane, or grievously disordered, or wholly 
dependent, by an infant, or a decrepit old man, or (in the name of another) by a person without 
authority, is utterly null. Manu. Coleb. Dig. vol. IT. p. 193. 


o 


TL. ‘A contract made by a person intoxicated, or insane, or grievously disordered, or disabled, 
by aninfant, or aman agitated by fear or the like, or (in the name of another) by a person 
without authority, is utterly null. Jacnyavaunya. Lbid. p. 193. 


Til. ‘What is given by a person in wrath or excessive joy, or through inadvertence, 
or during disease, minority, or mudlness, or under the impulse of terror, ot by one imtoxicated 
or extremely old, or by an outeast or an idiot, or by a man afflicted with grief or with pain, or 
what is given in sport; all this is declared ungiven, or void. Variaspart. Lard, 197. 


IV. What has been riven by men agitated with fear, anger, lust, grief, or (the pain of ) 
an incurable disease, or asa bribe, or in jest, or by mistake, or through any fraudwent practice 
must be considered as ungiven; so must any thing given by a minor, an idiot, a (slave or, 
other ) person not his own master, a diseased man, one insane, or tmitoxicated, or m= consider- 
ation of work unperformed. Na’rapa. léid. p. 181. 


e 
*# Mr. Colebrooke says :—“The distinctions may be thus recapitulated : a minor (Adda) 18 in early infan- 
ey to the end of his fourth year, and called cwma‘ra ; in law he is an infant to the end of his seventh year, 
and in this period of his life is called shishu ; he is called a boy (pogenda) from his fifth to the end of 
his ninth year; and his adolescence as kishora continues from the tenth to the end of the fifteenth year. 


Dig. vol. I. p. 300. 


+ According to Na“rapa and many other authorities a minor can neither be arrested, nor summoned 
to answer asuit: andatrial in which a minor is plaintiff, or defendant, is pronounced to be wrong. 
Colebrooke’s remarks. Vide Strange’s H. L. vol. II. p. 210. 
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V. What has been given by men under the impulse of lust, or anger, or by such as are not 
their own masters, or by one diseased, or deprived of virility, or inebriated, or of unsound mind, 
or through mistake, or in jest, may be taken back. Ka‘rya’yana. Jded, p. 197. 


It is owing to this civil incompetency that— 


239 One is not bound to pay, during his minority, the debt of his ancestor Vyavasth 


even though he inherit his assets, but he must pay it on attaining majority. 


I. On the death of a father, (his debt) shall in no ease he paid by his sons incapable from Authorities 
nonage of conducting their own affairs; but at their full age (of fifteen years, ) they shsll pay it 
in proportion to their shares ; otherwise they shall dwell hereafter in a region of horror. Kary. 


YANA.® 


II. Even thongh he be mdependent (2), a son ineapable from nonage of conducting his affairs 
is not (immediately) liable for debts.* Navrapa. 


(a) ‘Independent ;’ separate. It 1s consequently intimated, that there is no other 
such as undivided brothers and the rest, amenable for the payment of that. debt. 
neither father nor mother, is also deemed independent .* 


person, 


He, who has 


? 
Owing to the same incompetency it has also beonordained, that— 


240 The property received by a immor should be deposited, free from disbures. Vyavastha 


ment, in the hands of his kinsmen and friends. 


Tet them deposit, free from disbursement, in the hands of kinsmen and friends, the wealth Authentics 


ef such as have not attained majority ; as well as of those who are absent.t Ka‘rya‘yany. 


Soa text expresses, ‘The property of minors should be sy preserved until they attain their 


tial] awe, ie 


v4) A guardian should be appointed for taking care of hix property and ma- Vain 


naging the necessary affairs. 


* Coleb. Dig. vol. I. pp. 298, 299. ft Coleb. Dav Dhat, p. 58. 
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Legal opinion didivered in, and admitted by a court, and examined 
and approved of by Sir William Macnaghten. 

Q. A man dies involved in debt, and is survived by two minor sons, the elder of whom ts 
enly thirtcen years of age, andthere is no adult representative of the deceased. Uf any persan 
bring an action against the minors, that action, according to the privileges conferred by the re- 
gulations of Government, and to the established usage of the country, cannot be admitted, and 
if has been provided, that minority continues until the completion of eighteen years of age, 
after which period majority commences. In this ease, according to the Hindu law, is an action 
brought against the elder son of the deceased debtor admissible or not? And does the liquidation 
of the debt contracted by the father become incumbent on him? 


R. According to the law, the action for debt brought ayainst the elder son of the deceased 
debtor, who is only thirteen years old, is not admissible. When the minor may attain the age 
of majority, he must discharge the debt contracted by the father, and not previously.* 


Aillah Midaapore. Macn. H. L. sol. IF. ch. 10, Case 11 (pp. 287, 288 ). 


SECTION II—ON GUARDIANSHIP. 


242 The sovereign (a) is the universal supcerintendant of those who cannot 


take care of themsclves.t 


243 In this capacity, he (a) is to take care of, and to look after, the property 
of a minor until he attain majority.t 


(a2) The sovereiyn or the court representing the sovereign. Jézd, 202. 


{. The king should guard the property of an infant, and the effects of the husband and wife 
(in the absence of the husband). Visnnv. 


(I. Let the king protect the effects of infants who are incapable from nonage of conduct- 
ing their own affairs, and the goods belonging to widows of learned priests and of valiant  sol- 
diers; but effects of which there are no owners escheat tothe king. Sankua and Likunira. 


[11,  The king should guard the property which desecnds to an infant by inheritance, wnr- 
til he return from the house of his preceptor, or until he have passed his iminority. Manv. 


* At the expiration of the term of minority, the son and son's son of a person deceased are bound to 
discharge the obligations of their ancestor; and other heirs are so, provided they take his assets: but 
under no circumstances is a mixor answerable for such oblivation ; and so long as the minority continucs,* 
the property left by-the deceased cannot be sold for the liquidation of any debt he may have contracted 
‘The Sudder Court, however. has, decided against this opinion, as wil: be presently seen. 


: Vide Cole. Dig. vol. [II. p. 504¢Strange’s Hindu Law. vol. I. pp. 103, 104; Macn. H. L. 
vol. £. p. 104. 
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The meaning is, let him actin such a manner that other heirs may not take the whole, 
defrauding the infant, who is incapable from nonage of conducting his own affairs; or the 
sense may be, let him commit the share of the minor in trust to any one co-heir or other guar- 
dian. Until he return from “ the house of his preceptor; ” this alludes to the (first) three classes | 
or persons of those tribes are not qualified to conduct their own affairs before they return home. 
“Or until he have past his minority ;” this alludes to the servile class: a young man has 
past minority when his age is not less than sixteen years, (that is, when he has completed his 
fifteenth year).Coleb. Dig. vol. LIT. p. 542.  Thus,— 


244 It rests with the sovereign to take care of the infant and his property, or to 


° P e Bia . ron * 
appoit a guardian for the purpose. 


245 The guardian should be a fit person from amongst the infant’s relations, the 


paternal inale kindred being always preferred to the maternal relations and females.” 


The order is as follows :-— 
246 The father is recognised as the natural as well as legal guardian of his 


minor children.t 
The mother, being the natural enardian of her infants, is not included among the females, 


but is ranked next to the father. Consequently,— 


The mother (a) assumes the guardianship on failure of the father.t 


247 
(a) The term ‘mother’ {| comprehends also the step-mo ther. 


* [ide Coleb. Dig. vol. TLE. p. 54h. Maen. HH. T. vol. Lb. pp. 108, lot. 
+ See Maen. WH. Ta. voi. J. p. 104. 


+ And this has been held to include the step-inother, whoxe right of puardianship was declared to 
be superior to that of the minor’s paternal uncle. Mac. HW. 1. Vol. TE. p Lod. 


Sir William Macnaghten says: * But where the duties of manager and guardian are united, she 
-« in the exercise of the former capacity, necessarily subject to the control of her husband’s relations : 
and with respect to the minor’s person likewise, there are some acts to which she is incompetent, such as 
the performance of the several initiatory rites, the management of which rests with the paternal kindred. © 


( Vol. l. p 103 ). 


Although this is according to the spirit of our law, yet the necessity of 2 mother's being subject. 
to the control of her husband’s relations in the management of her minor son's affairs not being recow- 
nized by the present courts of justice, it has in practice become quite optional with her to be vr not to be 
under the control of the husband’s relations in the exercise of her capacity as manager. 
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248 In default of the mother the elder brother of a minor is competent to as- 


sume his guardianship : in default of such brother, the relations of. the same race are 
entitled to hold the office of the guardian, and failing such relatives, the guardianship 


devolves on other relations according to fitness and the degree of proximity.* 


But the appointment of a guardian universaslly rests with the ruling power.* 


249 The guardianship of a female until she be disposed of in marriage rests 
with her father: if he be dead, with her nearest-paternal relations. After her mar. 


ruige, her husband and the rest are her guardians.* 


In point of fact, females, according to our law, are kept in a continual state of pupilage. 
“Their fathers protect them in childhood, their husbands protect them in youth, their sons 
protect them in age: a woman is never fit for independence” (Manu). ‘“ When the husband is 
deceased, his kin are the guardians of his childless widow. In disposal and preservation of pro- 
perty, as well as in her maintenance, they are her J’shawara (lord). But if the husband’s family 
b> excinet, or contain no mule, or b3 holpless, the kin of the widow’s father are her guardians, 
if there be no relations of her husband within the degree of a sapinda.”’ (Na“Rapa ). 


Minors being under the protection of the law; favoured in all things which are for their 
henelit; and not prejuliced by any thing to their disadvantage,t 


250 The guardians of minors cannot do any thing injurious to the interest of 


their wards, but may do what is advantageous to them. 


* Sec Macn. H. GL, vol. 1. pp. 103, 104. 


The ruling power is in overy instance, whether the natural or legal guardians be living or dead, 
recognised to be the legitimate and supreme guardian of the property of all minors, whether male or 
female. Macn. H. G. vol. I. p. 104. 


Thus the property of a woman and the goods of a minor, falling into the king's power, should 
not be taken by him as owner: this has been already noticed. But it may be here remarked, that tho 
property of a minor should bé entrusted to co-heirs andthe rest appointed with his concurrence; or if 
the infant be absolutely incapable of discretion, with the consent of a near and unimpeachable friend 
such as his mother es | the rest. Colcb. Dig. vol. III. pp. 543, 544. 


+ Vide Colebrooke on Obligations and Contracts. Ch. X, para 585, 
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251 The guardian can dispose of a portion of his ward's estate, to meet a ne- 
cossity arising for the subsistence of him and of those members of the family 


who must be supported out of the estate 5 and also fur any act the performance 


whereof is unavoidably necessary. 


Siy William Macnaghten cites a case which is as follows:—“ A, a Hindu Zemiadur of 
Bengal, executed a decd of sale for a portion of his estate to B; B executing a separate engae- 
ment that the sale should be redeemable by payment of the money with interest within the term of 
a year. Before the term expired, the Zemindar A diced, leaving a widow and an adopted minor 
son. Within a few days of the completion of the term when the sale would have become 
absolute and irrevocable, the widow, as euardian of the minor, borrowed money of (C', with 
which she paid the debt of B, and freed the land, executing to the lender a similar second 
sale of the same land, redeemable within a given term ; which term, however, expired without. 
repayment on her part. Tho question then here was, First, Could any rule of Tlindu law 
prevent the land from becoming the property of B, on the term of the sale expiring without 
repayment? Secondly, Tf there be no such rule, and the widow saved the land for atime by the 
second conditional sale, was it nota case of necessity, such as to justify her act in behalf of 
her ward, as clearly beneficial to him? Thirdly, If a father sell a portion of his land,with a eon- 
dition for redemption, and his heir (a minér), or the guardian on the part of the heir do not re- 
deem, is not the land gone ivrevoeably ? And Fourthly, Do not the debts of a father become payable 
out of his assets even in the hands of his heir ( who is a minor ), on demand from the euardian ? 
The substance of the reply of. the Iindu law officers eonsulted on this occasion was, that no 
necessity for the sale had been made out, inasmuch as the estate of the deceased could not have 
been legally alienable for his ancestor's debts until after the minor had attained majority. 
Judgment was, however, civen in favor of the purehaser ; and the following arguments were used 
on the occasion: That aupposing the ancestor’s conditional sale to have remained unredeemed 
after the expiration of the period stipulated, and the usual term of notice, the land would, of 
necessity, have fallen to the former creditor: That it was mere folly to urge that the act of the 
mother, in saving it for a time and obtaining a further period, was not to be held good as an net, 
evidently for the benefit of the minor, inasmuch as, but for her renewal by a fresh loan in 
her capacity of guardian, the conditional sale must undoubtedly have become absolute to the 
ereditor: That according to the invariable practice of the courts, no plea of minority could 
be listened to, or any other doctrine recognized than that the estate of a Tindu of Beneal 
becomes liable at his death for the satisfaction of his just debts, especially where he has 
pledged his land as security for those debts, and that his power of selling outmght, or con- 
ditionally, any part of or all his landed property, could not be questioned: That the doctrine 
maintained by the court appeared to be supported by the opinion of the commentator 
Jaganna’tha, and that, though there should prove to be conflicting opinions as to the law, 
the established usage and practice ought to prevail: And, in short, that whatever might be 
the real doctrine of the Hindu law on the subject, the court was bound to follow that law in 


Vyavastha 


¢vb BIT BLEW ys 


vintheota, frate, aife 9 stistte atota feat cory ainias & sratrzatm etcw safes, 
eatriaify feace aa, ae areata TENT WfSctt cai aBcwers ” | 


feesax AU ers] Areca Se fr-wifecs cntatcatest SUES WTS, Ase: wiqziced | 
Uiztq sferty cRQAW AMj—“Fal wyST wal MES ota cae ataceg faaa afm wcay 
wife TRB seq wy Ss) fawn saci a favata cata ataxtrawl fear ai 1 Sate ual atecs 
atin cx sinicwa Sina (Selis stafeaoa) alkanes atrces fawrq satis fre zr a, 
ATsAte SACI MATA BAMA WTS Brstew cHSU ald! Wear qwarsa canty as Beaty 
Bar zB aes zi ATAT HS WITS fag BRA UW Tl 1 cl PACS AdaGiq wa caaty ts 
SomMA Bae WRB Hey ABA TRS AVS Slory Tiers THE AI’? | Brea fawsry AWAe- 
eG Oe feacu stig fe wizta BAAN ACOHAS: slay sacwcea “estatcety al SBrs ways 
Batyzs sacar Gral otfasia cate ey, watgieta She cera aq aq cata faacwy wereaive 
an, facxtass casca wlaace fAiMaty @ faa acwe act aiaifis coq tics (caer Siz BiwA- 
aq qa) 1 wgratriaad Ve meeq a Sieww wae fer shartcey SHAN—“asigsl cea 
HCH Tass oye foroyz wre fara aay aie aweitcrwitcy seq wry, cA aca cH aie @ 
fagcaag cain Sat atacag) FAH ai eticy wears aicata Bars otica AL) ca weacaty 
aries fas acy vartieerg) ar cw ecard coz tete was] ics ce wfaacna wat forsee 
a otfacetia Bea | atacea aq etal wats sea fewors faacua fauyest fear sfacs 
ritca ace, fay Srfriyad tfacsticda faface cata wtaxtawl vices ricral, cacsy & AAs 
atsayaatg ai SecA (tain) wa aT 1 eae ans fary wfus ofaqe caiu ea ali Baga 
wiBcag fanta B21 SBceS Sia; caaqai Sizes, BFca farts areBem tw cal wa 
siza faay sEce cifactineala ay cata SBcsre arias oF TA cya cHET CHE MMS Bas 
are er aoe? Taw wiattn Bom atta fegrua ww fea Sorcla atiots otfacmtiewa 


Sra BACH ATA) A. 2, BW. .eob—d99 1 


fae aia aintas aciteia fran stiagiyarty eicaaq ai, Say shaqcr ca “ty fe siziz 
WEAR AM cal SErSewe i MAY Ber ntrzq ca facaa—“ carecay Hea UAT aye 
we fotsta sre faan war aife awitcrmeted ated ecg carga cn aris & faacng cata Bra 
Se forwta wal oettcn ahrayces acuta afars vitea ai) casera cata ase fre arg aatfusrat 
BY CHBCHAS CHITA SBA BAY] Bice ca whaacua atai fry Waray ad otfacxtia weg 1 fawore 
faqcag ferred apaiwa aiaric’ fasw sracs ottca, fos fry aa ofacttiona faince fawcag 
HATS UCCB atcA Ti, CTCRY Taine eigazey ai seca (Sista) wal ea a17—ak 
ASAMIDUWD Ay cal ECSCS AI, Stal ada fawStet atarcwg cwaay Bad cotyacda carats 
fafaes faye an, fem stata faam awl fare oat Sitta ate RAs aS BY wiz sfacse 
faye acd, waa afe faacva fanuowt fasa afaca seftg aa otfacstty Gr @ Tiel a 
wfan| wateq wusetife: ata otires aeotewi sfacat & acca Ae ats cate fecsd ary 
ret ga Tioga fear ABlizTal Mics Gea a aaecwa del TMT o Tlarcy MsAWyA Bsq 
Sets Tiviata wear faacng feawrst fama ways wae ad @ fagdicta Sy, CUCRY 
Sia Taree owe atewr fafiew 1 fewer mages aieal eraa “carey fagort fae 


VYAVASTHA’-DARPANA. 569 


matters of inheritance, marriage, caste, and religious usages only, and not in matters of eontract, 
of which nature the case in yuestion appeared to be.” Macn. H. L. vol. I. pp. 106—108. 


The learned comriler has very ably impeached the above docision. Some of his arguments 
are as follows :—‘ It may be observed that, supposing the minor’s estate not to be hable, 
there did not exist any necessity for the widow’s making a conditional sale. It may be 
assumed too, that, according to our own regulations, a mortgage would not he foreclosed against. 
aminor, and that he would be allowed his equity of redemption on coming of age. It did 
not, therefore, signify whether the term of the mortgage was near expiring or not. It was at 
the lender’s own risk to take a mortgage, in which the borrower’s interest might expire before 
expiration of the term.” The learned compiler then makes a brief inquiry as to the law of 
the case, and says that the law appears to be quite clear, when disencumbered of the commentary 
of Juganna‘tha, whose authority cannot be held to be oracular and incontrovertible in any in- 
stance, especially where it is opposed by texts of unquestionable weight and indubitable import. 
And after finishing the inquiry, he concludes thus: ‘It follows, that where, owing to a son'’s 
minority, the father’s assets are taken in charge by another person, such person cannot legally 
apply any portion of the asscts to the payment of the father’s debts; and that it is only where a 
person succeeds to property in his own right, that he is at liberty to pay the debts of the ancestor 
by means of such property . A guardian may, indced, dispose of a portion to mect a necessity 
arising for the minor’s subsistence; but no necessity can by possibility arise for disposing of any 
portion to pay the muinor’s father’s debts, for he must cease to be a minor before he can be liable. 
Nor does there appear to be much of hardship in this rule. The provisions of the English law sa- 
your of much more hardship ; for, according to it, real estatcs are not subject at all to the payment 
of debts by simple contract, unless made by will. It may be, perhaps, but just, that the period 
for exacting payment should be postponed, until he comes to years of diseretion sufficient to 
enable him to realise the means of satisfying the creditors with the least detriment to himself, ”’ 
vol. IT, 108—I11. 


But his inquiry as to the law of the case appears however to be useless when the court, would 
not follow that law in matters of contract. As to his opinion “ that where, owing to ason’s mi- 
nority, the father’s assets are taken in charge by another person, such peson cannot, Jegally 
apply any portion of the assets to the payment of the father’s debts ; ” and that “ a guardian may, 
indeed, dispose of a portion to mect a necessity arising for the minor’s subsistence ; but no 
necessity can by possibility arise for disposing of any portion to pay the minor’s father’s debts, 
for he must cease to be a minor before he can be liable, ”’? it does appear to be equitable in every 
ease; for, when a guardian is appointed not only to provide for his ward’s subsistence, but also 
take care of and save his property and to do every thing for his benefit, then, if the sale of a por- 
tion of the estate could liquidate the father’s debts and save the remainder, which, on waiting 4all 
the minor’s full age, would very probably be lost in satisfaction of the accumulating interest, the 
sale of such portion was certainly warranted by the necossity of saving the remaining estate and 
the minor from deprivation and ruin, and consequently it is the duty of a guardian to do so, as 
such an act would be evidently for the benefit of the minor, The Icarned compiler further 
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observes that, because a guardian docs not hold in his own right, he is not at liberty to pay 
the debts of his ward’s ancestor by means of the property he holds, and that tho minor must. 
cease to be a minor before he can be liable. But the court held neither the minor nor his) gnar- 
dian liable, but the property left. by the debtor, declaring—“ that, according’ to the invariable 
practice of the courts, no plea of minority could be listened to, or any other doctrine recog- 
nised than that the estate of a Uindu in Bengal begomes liable at his death for the satisfac- 
tion of his just debts.’”” By this if the court meant that no plea of minority could he 
listened to even where a minor is left helpless without a guardian, and that the estate left 
by a deceased debtor must be held liable to satisfy his debts even in a suit by the creditor 
against such estate, without any defence on behalf of the minor as to the justness or otherwise 
of the demand, then, indeed, there is hardship and want of equity in the rule: a rule not at all 
supported by the Regulations which the court was bound to follow; and which in such cases 
enjoins that the plea of minority must be listened to. But where a minor has a regularly ap- 
pointed guardian for taking care of his estate and managing his law affairs, there the minor should 
not of course be taken in the licht of a helpless one; inasmuch asa minor ean institute or 
defend suits through his guardian or procein amy.* and there and then the decision or rule in 
question can apply without complaint of severity or illegality . 


552 A kinsman or next friend may institute and defend suits for a minor. 


Kinsmen may institute or defend suits for women, minors, idiots, and sick men: servants, 
appointed, may do the same.t Vyasa cited in Fyavaka‘ratatwa. p.7. 


253 A guardian must render an account regarding the property he was in charge 
of, 1s responsible for his acts, and removable for abuse of his trust.{ 


Legal opinions detivered in, and admitted by, the several courts of judicature, 
and eramined and approved of by Sir William Macnaghten. 


Q. <A widow borrowed some money to defray the necessary expenses of her minor son, 
and executed a bond in the name of her son (with her own signature) to the ereditor for 
the debt. In this case, according to law, is the bond valid and binding on the son ? 


* Colebrooke's opinion, apud Strange’s Hindu Law, vol. II. p. 209. 


o 


+ Upon this the commentators have observed that whether delegated or not, a well wisher of persons 
#9 incapacitated may plead on their parts. See Strange’s H. L. vol. II. p. 209. 


t Vide Strange’s Hindu Law, vol. I, p. 104. 
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R. Any bond which a mother, having contracted a debt for the maintenance of her mi- 
nor son, may have executed in the name of such minor son in favour of the creditor, is valid 
and binding, according to the texts of Vrihaspati and other sages, cited in the Vird daratna kas 
rt, Fovatdachintt mani, Du-yatatwa, and other authorities. 


Authorities. 
“A debt contracted before partition by an uncle, or a brother, or a mother, for the support 
of the family, all the parceners or joint tenants shall discharge. ” 


“ A housekeeper shslil discharge a debt contracted by his uncle, brother, son, wife, servant, 
pupil, or dependants, for the support of the family (during his absenee ).”’ 


Allah Burdwan, December 4th, L317. Mac. H. T. vol. 11. Chap. 1X. p. 259. 


Q. A person died, leaving a widow and son. The widow, during the life-time of her son: 
brines an action against an individual for some of her husband’s immovable estate. In this 


ease, should the action by her, according to law, be held to be admissible, or not ? 


R. Where the son of the deceased proprictor is living, the suit) instituted by Ins widow 
claiming his property cannot be admitted unless the son bea minor, that is, unless he be under 
sixteen years old, in which case the action by her on his behalf should be held to be adinissible, 
she acting the part of Ins guardian. 
~ Moorshedabad court of appeal, February 15th, 1814. Maen. HW. L. V. 

o, (p. 205 ). 


LT. Chap. VII. Case 


(.. A landed proprietor died, leaving two minor sons. The mother and paternal uncle 


of the minors are living. In this ease, does the guardianship of the minors’ persons and estate 
rest with their mother, or with their paternal uncle ” 

R. he guardianship of the infants in respect of their persons and property, rests with 
their mother; but if the mother sell or otherwise alienate their property, excepting always a 
ease of necessity, as if food and raiment be absolutely requisite, she should be divested of the 
manavement of the estate, “and if should be confided to their uncle, supposing him to be com- 
petent and honest. 


Zillah 24 Pergunnahs, May 20th, 1S1L0. Maen. H. V. Vol. Tl. Chap VIL. Case t, (p 205). 


QQ. A person died possessed of some real and personal property, partly ancestral and — partly 
acquired, leaving a widow under age. In this case, is his father-in-law (the father of his wi- 
dew, ) or his yvrandfather’s brother (whether he lived with the deceased in union or separated 


from hime), entitled to manage the estate ? 


R. The management of the estate of the infant widow first) rests with her husband's 
relation, that is, his grandfather's brother, but not with her own father, while such relation 
exists: in default of the husband’s relations, her father becomes her guardian; as_ is laid down 


in the text of Nakapa quoted in the Datyabhacga ( Fide ante, p. 107). 
Zillah Toogly, July sth, 1815. Maen, H. L. V. (1. Chap. Vil. Case ft. (yp 203). 
(2. In the case of a childless widow who is a minor, and whese father and husband’s sister's 


son are both living, which of the individuals in question is entitled to the management of her 
property ? 
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R. Of the individuals above spevified, that is, the widow’s father and her husband's sister's 
son, the latter is her proper guardian in respect of her maintenance, and in the disposal of the 
property and care of herself’, as, on her death, he is the suceessur to the property. This opinion 
is conformable to the Du‘yubhuya, Duyakramasangraha, Da'yatatiwa, and other authorities. 

Aillah Junglemehals ; July 2nd 1822. Maen. H. EL. Vol. I. Chap. VIT. Case 3, . p. 2043. 


1. Inthe case of Ka‘’sht Nath Bas&k and Rama’ Nath Basd&k reravs Hora Sundari Da sic 
and Kamal mani Da‘si, it was ruled by the Supreme Court that Bishwa Na‘th Basdak, bemge at the 
time of his death, an infant under sixteen years, could not by the Hindu daw make a will, be- 
queathing his estate and property to the defendants after dis death. Clarke’s Notes of Decided 
Cases, p. 92. Cons. H. TL. p. 83. 

Ii. In the case of Kalp Na’th Singh rersus Kumla‘pat. Jha’ and others it was determined 
that an infant cannot execnte a lease, nor enter into any other engawement. 21st May 


8. PD. A. RR. vol. TT. p. 333. 


pset. 


Rama’ Nath Basak cerevs Hara Sandari Dasv 


oa . en ill e » . oe 
and Kamal mant Das’si, the mother of the infant widow Hara Sundari 


In the case of Ka’shi Nath Basak and 
Was eppointed her 
guardian, and a competent monthly allowanee was ordered to be paid vut of her hushand’s estate 


for her support during her infaney. Cons. HL. Ta. p. 83. 


Vide Bishwa Nath Datta rerses Durga’ Prasad Dey and Shib Chandra Dey. tth July 
1815. S. C. (Sir Wdward T[yde) Kast’s Notes No, 34. datée, pp. 75 -79. 


Pending a suit for partition by a widow, she adopted ason by the direction of her late hus- 
band; by the Hindu law the act of adoption diverted the property from the widow and vested 
it im the adopted son subject to the maintenance of the widow. Notwithstanding the adoption, 
however, the suit was prosecuted in the widow’s name, and a decree was made directing her to be 
pilin possession. Lt was held by the Judicial Committee of the Privy Council, that, in such 
eircumstanees, she proseeuted the suit as guardian of the adopted son, and that she was enti- 
tled to possession as his trustee, and accountable to him for the profits of the property so de- 
Sth 


creed to her. Dharma Da’s Pande and others rersus Shya ma Sundan Debi. December 


1843. Moore’s Indian Appeals, vol. FIL. p. 229. 


The tather aan 
not aet as guar- 
cts to 2 ininor 
widow. while 
her husband’. 
asters son’ fh 
livin. 


C'ctses 
heartrge on the 
vyavastha No. 
YUN, 


( axe 
bedkring on the 
vyavastha’s 


No. ?-4) A 347. 


(luse 
hearin on the 
Vyavestha’ No. 


re 


( Ise 
bearing on the 
VVavinst hues 
No, 262 & 258. 


@9y Aaat was 


DEY BATT | 
dfaa ASA, ATA faane | 


Ut Afacwer i aizoe qi area AMPS «eq eqey | 


fasta omen MATA AowA a HaTsa ai eaics, fawsicnt frwia a «fra was sew 
cane fon syifet cat mor aice* 1 fos torsetiae ai cartifars wtagq ucagq wratfres BYT| 
Pix wasla wens tar sa ae CHAT BWR ( wieticga) was ak fear ca, yw 
magufs faa first Saat fracna wintty sfacs ottfacea ai, utifan yeaa afer 
BY BL At —— 

“sit frwincattel fracal wane a1 Saas agar fotygsyaa copecats” ll B- 
Sfr fae a WITH Statcs fs ya Gorwa Aare wifey , 





ars 
ASG By | 

Saye aria, Atenas Hs ays ByaaAy AAA a fotsi a forwines”’ tt 
BCR - Weyer aint wataq agaiycyxyaz UG ins, fog fe fos fe forwine cane 
ANB Stat AY Ace i ABI ST I 


‘gtaar fantmta qarhet quney ye tw BW AStaA_AMA_ ARAL aS fara” i atts — 
laa @ winife wat Stina wiarne eat acaq ems (atts wafe) faal Stata wie fawn 
SECA AL Se STS CA HT STS cae HCH Wass: ghee ceefoe stropfs a utar ap 
famns” 1 wette---qyatat Giants, aelal Wen Tis, Wis aAlstal aes Bies Girstal (Aseas ) 
wifes vty, neaq afsa wia fawy ebcq aia feorerafe ag ge ata cea 


~siaa faan wiaify wface facacda stad af cq otfadia alfaai Sica cHat 1 Ha —cacey 
=staqfw otfaqia otacaa Betta, @ otfaatg ottaay saxty agar ay ir, eae otfaatcaa alfa carey 
ars affse ei aay aqg--“weaat cota aia ate adaieae | qase Teta ET SnTT_ 
Aya wr Sas” 1 atis—cortar acty ott ai cotetg aety Soy, Se Tw qas( eT), 
mwas ay ofawia oriama wfaca) “wee ogee Wis] Qaea Gea Sifafa | ayes faaratas 





oa oe re-set tie ber eee ET? eee 8 Eee =e: =a. 


» fastcs afte CH BAS STS, 284, Se, 34%, 3495, 398 3599, S49. dbo, 304, 392, 399, S9B 334, S2b, 2S, 
Yor, 299, Ao. YOGA Yor AVMiS aay ates, war anate <erwmtaiteticya BSwoatfeatfacwa fasra var 
BAI ACSIA CTIA THHN ACS wisay | Way fast Area, BF. seo—vovw | 


+ fastas sptzaaa fagnze: apae i afs gqetyiaiwia Yas HACATYIAtwt als, Ararat: Sarthe asfofa- 
wrais wtaitry fry: ergy a atag faaw waster: --welt. frstacea Bewwt eaatts jee ua faare oF 
apa i uf yeties Scrat afaai Tas HA NewA Grr eaics Gartiw afsfom faacra watfues fasta erey 
( 37g ) few@q aida fram wat (wefte atatfe) wratiwafacs Stata was ate i w. Si. a1 


Tote coat ews (a geltge coittaal) Heras vests atas acs @ wtatfaers aufs face 
wma spare afgatcaa can (faatae) fafae few, ofaatcaa ataa fafae mea amy ea en fafag 
(eq fa scars fealty frate fafaw) fran gatas en Pasty poli Ba, CAAA Siatvwa nacagz wuts 7 
caeee 1 ataa games sfactcea-—< wtts_awira 3s aPwiedt ox: feorass chic’ cs GAS Utaa fear 
wta flape eface ni awe fers ita | Bas fastws! y. OHO Atescan fag a. TI. 2, B29 | 


VYAVASTHA’-DARPANA. 5 


CHAPTER IV. 
ON THE EXTENT OF A PROPRIETOR'S POWER 
SECTION 1.—IN  pivipEp OR SOLE PROPERTY. 


In partition the power of a father or proprietor is still the same as it’ was before,* no cheng 
having taken place in that branch of the law. But the doctrine regarding his power of mak- 
ing a gift or other disposition of real property ancestral or self-acquired has, of late, undergone 
a great change. For, anciently the doctrine of the law was, that a father could not make a pift 
ot other disposition of such property without the consent of his sons, as is clear from the follow- 
ine texts :— 

“'Phe ownership of father and son is the same in lund which was acquired by his (the 
father’s ) father, or in a corrody, or in chattels.” JaGNyAVALKYA. 

“The father is master of the gems, pearls, and corals, and of all (other movable property : ) 
but neither the father nor the grandfather is so of the whole immovable estate. + INGNVAVAL- 
KYA. 

“Though immovables and bipeds have been acquired by aman hinself, a @ift or sale of 
them should not 6e made without convening all the sons.{ They, who are born, and they who 
are vet unbegotten, and they who are still in the womb, require the meane of support: no gift or 


33 


sule should, therefore, be made. Vya'sa as cited in the Alifadshara” and other compiations. 


The reason for prohibiting the disposition of real propetty was that the family may not 
xalfer for want of maintenance, since immovables and similar possessions are means of supporting 
the family, and the maintenance of the family is an indispensable obligation, and the diseipa- 
tion of the means of subsistence is censured. Thus Manu :-—“ The support of persons who should 
be maintained ia the approved means of attaining heaven. But hellis the man’s portion 1f they 
suffer. Therefore let (a master of a family) carefully maintain them.” He who bestows 


* The extent of his power in this respect will be known on perusal of Vyanastha’s Nos. 167, 
168, 172, 173, 174, 177, 178, 180, 187, 192, 193, 196, 197, 198, 201, 202, 203, 205, 206, and 207; and 
the Clase of Bhawa‘ni” Charan Bacnarjya’ versus the heirs of Ra’m Ka‘nta Ba‘narjya’. See Partition, pp. 
3-41 - ---389. 


+ Since the grandfather is ( here ) mentioned, the text must relate to his cfifects. By ayaln say - 
ing “all’’ after specifiying “ gems, pearls, X&c. ?? at is shown, that the father has authority to make a 
sift or any similar disposition of all effects other than land, &c. but not of tmmovables, a corrody, and 
chattels (i. e. slaves). Coleb. Dav. bha™ p. 29. 


* The concurrence of all the sons (and fatherless grandsons ) in the disposition of real property 
is however dispensed with in the case where they happen to be all minors (at the time) and in- 
eapable of giving their consent to the disposition, and a calamity affecting the family require if, or the 
support of the family render it necessary, or indispensable duties, such as the obsequies of the father 
or the like, make # unavoidable. For Vrihaspats ordains: “ Even a single individual may conchrde 
a donation, mortgage, or sale of immovable property, during a scason of distross, for the sake of the 
family, and cspecially for pious purposes. See Mita*kshara”, p. 257. Strange’s ff. L. vol. I. p. 19. 
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gifls (on strangers witha view to worldly fame) while he suffers his family to live in dis- 
tress, though he has power to support them, touches his lips¢with honey, but swallows poison . 
such virtue 1s counterfeiet.’’ Vyasa :—‘*They who are born, they who are (yet) unbegotten, 
and they who are (actually ) in the the womb, all require the means of support; and the dessipa- 
tion of their hereditary maintenance is censured. ”’ 


The prohibition as to gifts is declared by Ja°Gxyavatkya to be made, lest by alienation the 
family may suffer for want of maintenace. 


Accordingly it%geas wisely ordained that a man could not make a gift or other disposition, 
if by such disposition his family may sufler for want of sufficient maintenance, but lhe could alien- 
ate what remained aftar providing sufficiently for the family. Thus— 


Vrintaspati :—“ A man may give what remains after food and clothing of his family : 
the giver of more may taste honey at first, but shall afterwards find it pvuison. ” 


Kavya’yana :— ‘Except his whole estate and his dwelling house, what remains after food 
and clothing of his family a man may give away, whatever it be, (whether fixed or movable; ) 
otherwise it may not be given. ” 


JIMUTAVA HANA t00, in expounding the text of Ja°anyavaLkya already cited (p. 577), after 
remarking, ‘ Since here also it is said ‘the whole,’ has laid down—‘“this prohibition forbids the 
gift or other alienation of the whole. The prohibition is not against a donation or other transfer 
of a small part not incompatible with the support of the family. For the insertion of the 
word ‘whole’ would be unmeaning (if the gift of even a small part were forbidden.)” 


These salutary and prudent precepts have of late been rendered totally inoperative and in- 
effectual. It was already the Bengal doctrine that a proprietor was at liberty to make a gift or other 
disposition of his self-acquired or recovered property, real as well as personal; and that he eould 
sell the whole of the immovable and other property, if the family could not otherwise be support 
ed; but that for any other cause he had no power to dispose of the whole of the ancestral real 
property, nor even that movable property which alone formed the ancestral estate. 


But lately the famous observation of J©rMu Tava Hana, which furnished a fine ground to 
subtle lawyers to baffle the efficacy of the ordinances inculcated by the texts above cited, 
was taken advantage of and followed by JaGanna’rua and the rest. That observation is as 
follows :—* But the texts of Vya‘sa exhibiting a prohibition, are intended to show a moral 
offence : since the family is distrgpeed by a sale, gift, or other transfer, which argues a dispo- 
sition in the person to make an ill use of his power as owner. They are not meant to invali- 
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duty the sale or other transfer. So jikewise other texts (as this ‘though immovables or bipeds 
have been acquired by a man himself, a gift or sale of them should not be made by him, unless 
convening all the sons,’ ) must be interpreted in the same maner. 


For here the words “should 
b> made ” 


inust necessarily be understood. Therefore, since it is denied that a gift or sale should 
be made, the precept 1s infringed ‘by making one. But the gift or transfer is not null: fora fact 
cannot be altered by a hundred texts.*” 


It was on the ground aud plea of this passage that gilt or other disposition of thé whole 
of ancestral property, though illegal and sinful, was deelared valid by some paadits who 
flourished ut that time, and their opinion was fcllowed by the then dispensers of justice, who 
had no means of acting independantly of the pundi/s. Thus the doctrine of ‘/actum valet 
gto fiert non debuit’ was introduced into our cguntry with recard to alienation by males of any 
description of property, whether ancestral or agquired, real or personal ; 


and it has been pre- 
vailing since. So now the settled and prevalent ruleis, that— 


354 A man, who has sons, can give, sell, or pledge, without their consent, his 
possessions, whether inherited or acquired, real or personal, and that, without the 
consent of the sons, he can, by will, prevent, alter, or affect their succession ta such 


property.t ; 


1. The father alone has absolute - property ; .and equal dominion is affirmed to show that 
no unequal partition ean be made in this case. Consequently, a gift made by the owner is valid, 
for he is not insane nor otherwise incapacitated. In like manner, by declaring that “ the father 


has no power”’ &c. he is prevented from making an unequal division without a sufficient cause. 


* ‘A fact cannot be altered by a hundred texts :’--Ifa brahmana be slain, the precept “siay 


not a bra’ hmana"’ docs not annul the murder. nor does it render the killing of a bra’? hmana impos- 
sible. What then? it declares the sin. Ragnunanpana on Ddyabha-ga, p. 82. 


+ “*The only doctrine that can be held by the Sudder Dewanny Adawlut, consistently with the de- 
cisions of the Court, and with the customs and usayes of the people, is, that a JZindu, who has sons, 
ean sell, give, or pledge, without their consent, immovable ancestral property situate in the province of 
Bengal; and that, without the consent of the sons, he can, by will, prevent, alter, or affect their suc- 
eession to such property.” Opinion of the Sudder Dewanny Adawlut given on the requisition of the Su- 
preme Court. See Clarke's Notes of the Decided Cases,pp. 104, 105. 


_A Hindu in Bengal may leave by will, or bestow by deed of gift, his possegsions, whether in- 
herited or acquired ; and the gift or the legacy, whether to a son or toa stranger, will hold, however repre- 


hensible it may; be as a breach of an injunction and precept. Colebrovke’s opinion. Ibid, p. 111. Vide 
Strange’s Hindu’ Law. vol. TI. p. 426. 


Vyavastha 


Authority 


THE 


@re 


wiy far exq farque aweq atetaté w- 
Tita winfs fate an) Ba Sywareatiy 
AS eR eter fare waa | 


ft TS ~traleeta Srey afar cata 
THRs Ai sane faw trae aj aifes 
AAS T| CSs ear wta weaa Sretgz 2 uta 
rg @hcq aie wie, stn cHremsattars ay 
RIM Ves, fae Mae fanta Sewrz Oy 
Wags ekca wrys ataatias TSA cA 
HCA QAicAl «say atBcses 1 2 


eo OSA ANG wiaa wtea otfaata otiqat- 
Siaats Bela way wath whe aq 
CARY SIU BUSY cary sees wines wf, 
AYSIU YS (aN) ws ETE Buys wTr- 
ait, fawafus a'ag fafawe aa 2 i 


lo CHCING AEE wa BiG WA etagate- 
fe ai Reutte— Nye aaatate Ber 
fe — URIS BPA wig wit Gu wifarey 
witate facaear facaios 1 2 | | 

\fe CBB iB weeq ats cy a CILER 
ahs far] toge wiga faan we ehcq wate 
fag eca ai @ | 

l/s ARQ WT VHT Gwia ME carey 
Wie Ahr ge, tae facay ai atata fafa- 
CH MISA Me 1 WS AN 


Ia Vl-wAGs 


TY Waaiarerd:, ose Pywaterars 
Hy Bfeats 1 fasta Swiezs | 


Jo as hee fete wayne «hafre 
TSW GATT A tgee aifese a aae- 
NG@U wea Waifs BSwtar faagresra, 
RH FIN cHteRAtiY fayecy AewTA, ota 
“ataMy SAT yayse wae 1 afeanr ys 
MASwUMsaifwacs aww) 2; 

Jo SAG ANG BAA Wey FHY Saatsia 
HATTA Be _ wininiprtie: Carwify fer 
ATASSHs | PyBaey LS (azn) oq BATH 
weg Bitaile ay feratfeorede , 2 

lo SRS aaiataterife  ataaey ay 
WALMIAATUAS TS strate facay Aer 
fats facafose—torwiag ABTS UTA HS 
ASAUTSISAPSTAts 1 zt 

Jo cBatin 1 BAfSfese ae Yara, 
mae faq) trys waca wow Vwiae 7 
facarfufe) @ 1 

fo ARTA ACS Baia: facgre waimpeytc 
way, Magy facaatfuraAts yigaes Sis ais 
Atas | 


nq BRfara caw aida micas fey a faans few yerss area Guicg Hoe aaMT Bier 


NICE, Sieta AAT, fasta © SSI ATHAUCS SHUT Vis © Tits eeriey! & fey yaw 
ates ca farfe aBatce Biel wiatie fray etata aaa | SST a fea caw ORR CURE 
Cfafas zea, at. Ge xfs Ber faway atega @ AZ iar an ie Aicea ca facaeal aare s- 
fanicsa Stel wofaca faetiety ) aey qaqa tosas oa weed fears aay cHteay WCSA BB- 
conga fafesta aire Ata Wows OC RAAT ACSA (3f es) | oF Ham AZ VRfawy cys ay- 
Bar ateez Aa_ BINA ance Atcarag BS (afacns we wy fa fey aA aiws) ae ZRrw fem a- 
Hay | cocaters ages fafenicer—‘agaty save atc at aawTta fame eM, Va eG 
wren @ oifa yous forui fea, at torge ee wifes Bon wr fear Sizing fea; 7 farcat- 
cy Wiel cod Nowa Aeaty Shami fem ze fro Mlay Seas aids Yrwaninwse arewa 


VYAVASTHA’-DARPANA. 583 


Again: donation and sale are forbidden, to show the immorality of the act, not to annul the gift 
or alienation ; and that is evident on the exposition of JrMu‘tava HANA and the rest. Colcb. 
Dig. vol. IIT. pp. 36, 37. 


II. Tf any father, infringing the law, absolutely give away the whole or part of the im- 
movable property acquired by himself, or inherited from his own father, that gift is valid, pro- 
vided he he not impelled by lust, (or) wrath, (nor act with) guile, or the lik&However, he 
commits the moral offence of. violating the law. Mcre on this subject will be subsequently 
delivered with the opinion of JrMu‘ravauana and tho rest. did. p. 37. 





ia ah 


act, not to annul thi’sale o or other alienation. ‘hid p- 39. 


IV. - The gift of wealth inherited from a grandfather not being imcluded under the title 
of Vorp ctrrs, the text of Ja“cnyavatkra (‘the father is master of gems,’ &c.) is considered 
as a moral prohibition of #¥oh. gifts. Jéid. vol. II. p. 118. 


V. No one has expressly said, that the immovable patrimony, given without the as- 
sent of sons and the rest, is not a valid gift. did. p. 159. : 


V1. The gift of a man’s whole estate is valid, for it is made by the owner: but the donor 
-ommits a moral offence, because he observes not the prohibition. The Smritisa‘ra. Ibid. p. 118. 


Five cases have been cited by Sir William Macnaghten in the first chapter of his book on the 
Hindu law, in the first, second, and third, f which the doctrine in question was held and inculcated. 
The decisions in those cases are the calito ones on the subject: in question, They are therefore 
briefly noticed here with the able remarks thereon by the learned gentleman aforesaid and Sir 


Thomas Strange. The first case (on record) is that of Rasik Lal Datta and Hari Lal Datta, precidents 


executors of the will of Madan Mohan Datta versus Choitanya Charan Datta. This case was 
taken by Sirz¥ Alliam Macnaghteu from the Elements of the Hindu Law by Sir Thomas Strange, 
who stages maar the case was decided about the year 1789; that the testator, a Hindu, the fathéy..... 


Re ) en 
of four sax fend possessed of property of both descriptions, ancestral and self-adquired, haiti: 
provided for his eldest son by appointment, and advanced to the three younger ones in his life-tinie’ 
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the means of their establishment, thought proper to leave the whole of what he possessed to his 
younger ones, to the disherision of the two elder, of whom the second disputed the will. but it 
was established on reference to the pandits of the Court. Their answers were short; simply 
affirming the validity of the instrument according to the Shastra.* Sir Robert Chambers and 
Sir William Jones concurred in this determination.t Strange’s Hindu Law, vol. I. p. 262. 


The second case is that of Eshan Chand Roy (Isha‘n Chandra Ra‘y) Appellant versus (Raja) 
Eshor Chand Roy(Ishwar Chandra Ra‘y) Respondent, which is as follows :— 


In the year 1781, Kishen Chand, Zemindar of Nuddea, by a deed of gift executed shortly before 
his deczase, reciting, that he was infirm and approaching to his end; that his Zemindaree (termed 
by him his ray or principality) had never been divided; and that he wished to prevent quarrels 
respecting it among his sons, after his death; settled the whole Zemindaree with its honours on 
Sheo Chand, the eldest of his four surviving sons, with pecuniary provision for the three young- 
er, and for the adopted chidren of two other (deceased) sons, payable out of the proprictary 
income of the Zeminduree. The eldest son was accordingly put in possession of the estate ; 
atid at his demise was succeeded by Eshor Chand, his son. In August 1789, Mshan Chand, 
one of the younger sons of Kishen Chand, brought this suit in the Zillah Court at Nuddea, 
against his nephew Eshor Chand, for a fourth share of the Zemindaree, as one of the sons of Kishen 
Chand, onthe ground that by the Hindu law of inheritance, each of the sons was entitled to 
a portion; that the disposition made by Kishen Chand was nota gift, and at all events that 
he had not by law power to make one; against which the defendant pleaded his title to the 
whole estate, under the deed in his father’s favour: and the question in the case (independently 
of the point as to whether the Zemindaree was or was not subject to division) was whether the 
Zemindar was legally empowered, or not, to make the gift pleaded by the defendant. Numer- 
ous pandits, of different parts of the country, were consulted ; and, according to the majo- 
rity of their opinions, by which whether the Zemindaree had been previously exempt from di- 
vision or not, the gift made by the Zemindur, settling the Zemindaree on the eldest son, with 
a provision for the younger ones, was declared legal. The Judge of Nuddea, maintaining the 
validity of the gift, and of the title derived from it, decreed the whole Zemmdaree to be the 
right of the defendant, subject to a pecuniary provision for the plaintiff? And the Sudder 
Dewany A:lawlut, in appeal, (present C. Stuart, F. Speke, and W. Cowper,) affirmed his decree. 
The opinion delivered by the two distinguished pandits, Jagannath and Kripa-ra‘m, was founded 
on the ‘following reasons: Ist, that, according to law, a present made by a father to his son 
through affection, shall not be shared by the brethren: 2nd, that, what has been acquired by 


* Now the Sha’aira knows no such instrument as a will. The ground with the pandits probably was 
(the Bengal maxim) that however inconsiag@pt the act with the ordinary rules of inheritance and the 
legal pretensions of the parties, being done, its validity was unquestionable. Remark by Sir Thomas 
Strange. See Elements of the Hindu Daw vol. I. p. 262. 







its this it can only be answered, that the motives which actuated the Pandits in their exposition 
is lag and the judges in their decision, are avowedly stated on conjecture only ; and thatif such 
motives be allowed to operate, there must be an end to all law, the maxim of factum valet superseding 


every doctrine and legalising every act. Jemark by Sir William Macnaghten. Sce his work on the 
Hindu Law, vol. I. . 6, 7 
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any of the enumerated lawful means, among which inheritance is one, is a fit subject of 
gift: 3rd, that aco-heir may dispose of his own share of undivided property: 4th that al. 
though a father be forbidden to" give away lands, yet, if he neverthcless do x0, he mieraly sins 
but the gift holds good: th, that Raauunanpana, in the Da yatatwa, restricting a father from 
giving lands to one of his sons, but clothes and ornament#*only, is at variance with Jimu‘ra- 
VA-HANA, whose doctrine he espouses, and who only says that a father acts blamably in so doing: 
6th, that a principality may lawfully and properly be given to an eldest son.* 23rd February 


1792. S. D. A. R. vol. I. pp. 2, 3. 


* Admitting the father’s disposition of his estate in favour of his eldest son to have been an 
improper exercise of power on his part, as possessor of the hercditary patrimony, still the validity of 
a gift actually made by a father is affirzed by Ji MuTavaiana (Ch. 2, paras. 29 and 30). For since 
the gift of the entire estate to a stranger would have been valid, (however blamable the act of the 
giver might be), the donation in favour of one son, with provision for the support of the rest, would 
seem to be equally valid according to the doctrine received in the province of Bengal. And after 
extending to the case of sons, no less than to that of strangers, JIOMU“TAVAHANA’S position, respect- 
ing gifts valid, though made in breach of the law, it becomes necessary to the consistency of the 
doctrine equally to maintain, that a father’s irregular distribution of the patrimony at a parti- 
tion made by him in his life time, in portions forbidden by the law, -shall in like inanner be held valid, 
though on his part sinful. No opinion was taken from the law officers of the Sudder Court in this 
case. But it has been received as a precedent, which settles the question of a father’s power to an 
actual disposition of his property, even contrary to the injunctions of the law, whether by gift, or 


by will, or by distribution of shares. Jbid. 


According to the (Sudder) Court’s decisions &c. this note seems to be erroncous and incorrect, as 
far as it regards the father’s power of making irregular or unequal distribution of aneestral property. 
See Colebrooke’s letter to Sir Thomas Strage (Elements of the Hiudu Law, vol. IT. pp. 223, 224,) and 
Bhowani’ Charan Ba“narjya” versus the heirs of Ram Ka‘nta Ba‘narjya” (8S. D. A. R. vol. LL. p. 201, 
from which it will be-seen that the father las no power to make unequal distribution of ancestral property, 


and that such distribution, if made, is invalid and revokable. 


In this case the Pandits are stated to have assigned six reasons for this opinion, not one of 
which, except the last, appears entitled to any weight. The last reason assigned, namely, that a prin- 
cipality may lawfully and properly be given to an eldest son, is doubtless correct, and taking a zemin- 
daree in the light of a principality, is applicable, and would alone have sufficed to legalize the trans- 
action. . A principality has indeed been enwnerated among things not partible. But with respect to the 
other reasons assigned, they may be briefly replied to as follows. To the first, that, ‘“ according to 
law, a present made by a father to his son, through affection, shall not be shared by the brethren,” 
it may be objected, that this relates to property other than ancestral, over which the father is expressly 
declared to have control. To the second, “That what has been acquired by any of the enumerated 
lawful means, among which inheritance is one, isa fit subject of gift,’’? that this supposes an acqui- 
sition in which no other person is entitled to participate, and not the case of an ancestral estate, in 
which the right of the father and son has been declared equal. To the third, “That a coheir may 
dispose of his own share of undivided property,” that his right to doso is admitted; but this does not 
include his right to alienate the shares of others. To the fourth, “That although a father be forbidden 
to give away lands, yct if he nevertheless do so, he merely sins, and the gift holds good,”’ that the precept 
extends only to property over which the father has absolute authority, and cannot affect the law, which 
expressly declares him to have no greater interest than his son in the ancestral cstate. And to the 

That Raghunandana inthe Da‘yatatwa, restricting a father from giving lands to one of his sons, 


fifth, . 
but clothes and ornaments only, is at variance with JI°MU“TAVA“HANA, whose doctrine he espouses, 
and who only says that a father acts blamably in so doing,’’ that no such variance in reality exists. 


Macn. H. L. vol. I. pp. 7, 8. 
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The above report does not give all the details: the report published by Sir Thomas Strange 
is therefore added to supply the deficiency. This is as follows ;— 


Appellant “is the uncle of respondent, the present Raya” of Nuddea; and claims from him 
one-fourth of that zemindaree, upon the ground of his being one of the four sons of Raju” 
Krishna Chandra (the grandfather of respondent,) and therefore entitled to one-fourth of his land- 
ed property, agreeably to the Hindu law. It appears that aya” Krishna Chandra bequeathed 
by two wills (the one in the Bengalee, and the other the Persian language) the whole of the 
semindaree to his eldest son (/?aya") Shib Chandra, who accordingly succeeded to the zemindaree, 
and obtained a Dewanny Sunud from Government. fta<je’ Shib Chandra also bequeathed the 
whole of the semindarce by will to his eldest son (Ha-ja-) Ishwar Chandra, the respondent. The 
authenticity of the above wills is established ;. and a majority of the Pandits referred to have de- 
clared them valid according to the Hindu law. It further appears from the genealogical table of 
the family, dilivered in by the Ka‘nu’ngos, that the zemindaree of Nuddea has never been divided + 
and by the 137th article of the Regulations, it is directed that, in cases of succession to 
zenindurees, the judge do ascertain whether they have been regaated by any .general usage 
of the pergunnah where the disputed land is situated, or by any particular usageof the famil y 
suing; and do consider in his decision the weight due to the evidence on this head. It appears 
therefore that the appellant’s claim is contrary both to law and the usage of the zemindaree 


The appellant, however, is entitled to a maintenance; and the judge has awarded to him 
the further sum of Sicea Rupees 250 per month, to be paid from the ceminduree, in addition 
to the sum of 250 Rupecs before received by him; uron the rround that the former sum was 
inadequate to his situation and cireumstances.* 23d February 1792. (Strange’s H. LL. vol. TT. 
pp. 435, 436). G. H. Barlow, Lraminer and Reporiey to the Sudder Dewanny Adarlut. 


nc aan rermemaenanenmnennameasnseeeeemneeenemnnns star scaeaene 2S saa aaa aaaaaaaaaaacaaasaaasasasaasaaaaasaaasasasaaamaaataacasassssssaaaasassasaasssaaa 

*- It was the case of one of the great zemindarces of the country, which the testator, the Raja’, 
having enjoyed during his life under the will of his father, to the exclusion of his three brothers, left 
by will to his son ; against whom one of his uncles instituted a suit for the recovery of his fourth 
share, disputing the right of the grandfather, so to dispose of property that was ancestral. The ques- 
tion waa discused upon the will of the grandfather of the defendant, which appears to have been an assign- 
ment in trust, by way of gift to lis eldcst son, the elder brother of the plaintif, in contemplation of 
death ; providing to a certain degree for his other sons, but very inadequately, compared with what they 
would have been entitled to had they been allowed to succeed to their Jegal shares. The latter of the 
two wills recited that the zemindarce never had been divided; but that, pursuant to the custom of the 
country, it had always been enjoyed by the eldest son; in consideration of which the testator had 
left it to his eldest son, in the presence of the Brahmins of N uddea, whom he had assembled to be 
witnesses of the gift. Acoordingly, the defendant contended, indopendent of the will, that the estate 
in question, according to the nature of it, was his, in right of inheritance ; and it was proved in the 
cause in point of fact, that it had alwas been enjoyed by one son, in exclusion of the rest, thongh 
not uniformly by the eldest ; but sometimes by the one deemed -the fittest to manage a property of 
that description, pursuant to the spirit of the Hindu law in that respect. The mears resort ed to by 
the Caurt of Appeal, for information as to the the law, appears fo have been as extensive as possi- 
ble; references having been made, not only to numerous Pandite named by either party, but to the 
Pand't:of the several courts in the provinces, as well 4s to those at the Presidency ; among which 
latter was JAGANNA‘’TH TARKAPANCHA‘NAN the compiler of the Digest. And, though Beprcat inajority, 
including J AGANNA TI, were in favour of the acts of the two testators, upon the general ground of the 
competency of a Hindu to dispose of his property as he pleases, without regard to the nature of it, 
whether ancestral or acquired, public or private, yet the Court, affirmin the decree which had been in favour 
of the defendant, expressly made the nature of the property, and the course in which it had always 
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“The third case is that of Ram Kuma‘r Nya‘yaba’chaspati vereus Krishna Kinkar Tarkabhu- 
shan, decided by the Sudder Dewanny Adawlut on the 24th of November 1812. In that case it 
was maintained that the gift by a father of the whole ancestral estate to one son, to the prejudice 
of the rest, or even toa stranger is a valid act, (although an immoral one,) according to the 
doctrine received in Bengal.* 


Various cases have been cited in the “Considerations on the Windu Law,” in which 
wills made by Hindus have been upheld by the Supreme Court. The following perhaps are the 
most remarkable of the cases cited :— 


In the ease of Nabakrishna Mittra and others versus Harish Chandra Mittra and another, 
the bill of complaint prayed a partition notwithstanding the testator Gokul Chandra Mittra in 
his will, after giving certain property as devoltar for the worship of the deity IMudun Mohan 
Je” and other idols, declared in the most express terms that his estate should remain undivided.t 


By the decree the will was established, and the provisions which the testator made for his 
idols were particularly considered, but inspite of his express intention a partition was ordered 


according to the proportions directed by him in his will. 


Sir Francis Macnachten remarks: ‘had it not been for the will, it (the partition) must of 


course have been equal. Hence, I think, we may conclude, although a futher may be allowed by the 
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been enjoyed, according to the custom of the country, an ingredient in their determination ; as may appear 
from the extract inserted in the appendix. Another thing to be remarked is. that the Court. not satisfied 
with the sum specified in the former of the two wills, as a provision for the plaintif, (hein only 250 rupees 
per month), took upon itself to inerease it to 500, upon the round, a» the decree dechures, that the former 
sum was inadequate to his “situation and circumstances.’ This tends to show thaf even, m Bengal, 
under the modeny practice, the father of a family, according to hie means, cannot Jeave tt madequately 
provided for, much less entirely destitute. Strange’s Hindu Law, vol, 1. pp. 262—205. 


* To refute the opinion declared by the Pandits on that occasion, it is mercly necessary to state 
the authorities quoted by them, which would have been more apphe able to the ment. nance of he 
opposite doctrine. The following were the authorities erted in support of the above opiiion, Tat. Phe 
text of Vishnu, cited in the Datyabhaga.” When a father separates his sens from hiuiscly, his wilt regulates 
the division of his own acquired wealth.” 2nd. A qnetation also from the Dal yoblerga 2 The father has 
ownership in gems, pearls, and other movables, though inherited (rom the grandfather, and not recovered 
by him, just as in his own acquisitions : and has power to distribute them unequally ; as Ja GNVAVALEYA, 
intimates: The father is master of the gems, pearls, and corals, and of all Cothg movahic property,) 
but neither the father nor the grandfather is so of the whole immovable est ate. Since the grandfather 
is here mentioned. the text must relate ty his effects. Ry eT Saying. “all niter epecifying Seis, 
pearls,’ &c. it is shown, that the father has authority to make a gilt or any sintilar disposition of all effects 
other than land, &. but not of iomovables, a corody, and chattels. G. ¢. slaves ; ) since here also it is 
said ‘the whole, this prohibition forbids the rift, or other alienation of the whole, because Cinunovables 
and similar possessions arc) means of supporting the family. For the miintenace of the fr mily Is am dn- 
dispensable obligation, as Manu positively declares : ‘The support ot persons who should he as ae 
is the approved mcans of attaining heaven: but hell is the inan’s portion WP they suffer, 1 Pen et 
a master of a family) carefully maintain them. The prohibition 1s not against a donation or ot et ti uns. 
fer of a small part, not mconipatrole with the support of the family » for tae insertion of ue oe whol’: 
would be unmeaning (if the gift of even a small part were forbidden) Phe text of os ae \N ALKY A. 
cited in Pra‘yashchitta-viveka : * From the non-performance of acts whien une get es ‘ from the 
conmission of acts which are declared to be criminal, and from not exerel+imy 2 oe oe) 6ve! : : passions, 
man, incurs punishment in the next world.”” An examination of the authorities a aye quoter ff a oo 
by the law officers in the CAB in question, will make it evident that they ee i Be Fea M lop a for 
the support of the doctrine to which they were intended to apply. Macn. H. L. vol. 1. pp. 8—1Q 
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Supreme Court to make ggy,uneyual distribution of his estate, that it will not allow him to restrain 
his descendants from partitioning according to the distribution he has made. It ie true that 
the unequal’ distribution was not objected to, and that partition was not opposed, but it is also 
true thut an acquiescence in the unequal partition by those parties whom it affected, would be 
sufficient to justify the Court in carrying it into effect, and that the Court could not be justified, 
under any cireumstances, in directing a partition, the testator having peremptorily prohibited 
it, if he had hada right to prohibit it according to law, that the parties were competent toa 


surrender of their own rights, but that the Court was not competent toannul a provision which 
the testator might lawfully make. 


‘It is certainly of importance to ascertain, whether or not a Hindu can, by his will, pre- 
vent his sons or descendants from making partition amongst themselves, after his death ; 
and it appears to me (whatever construction may be put upon the last clause which I have quoted 
from the will) that he cannot do so. Cons. H. L. pp. 323—328. 


In the ease of Ra‘m Tanu Mallik and others versus Ra’m Gopal Mallik and Ram Ratan 
Mallik, regarding the will made by their father Nimai Charan Mallick, deceased, the Supreme 
Court, without referring to their Pandits, were unanimous in its fuvour, considering the point as 
already settled, and decreed us follows: ‘This Court doth think fit to order and decree, and it 
is accordingly decreed and declared, that by the Iindu law Nimai Charan Mallik, deceased, in 
the pleadings of this. cause mentioned, might and could dispose, by will, of all his property, as well 
movable as immovable, and as well ancestrat as otherwise,’’ 


It is now to be observed, that the Court’s decision was founded upon a construction of the 
testator’s will, and an intention to construe it according to his meaning; that a sum suffi- 
eicnt for effectuating all the acts of piety he directed was ordered to be provided out of his 
estate for the purpose; that the legacies were all confirmed; that the estate was in other 
respects disposed of as it would have been had Nimai Charan Mallik died intestate ; and that 
the Court, expressly declared the right of a fiindu to dispose of his ancestral immovable property 
by his will; which, as I conceive, meant according to pleasure. Sir Francis Macnaghten’s 
Consideration, pp. 340—348. 


The testator Darpa Na‘ra yan Sarmano (Sharma?) was possessed of very Jarge property, 
both movable and immovable. It was all, as he recited, self-acquired. His will contained the 
following provisions: ‘ As my eldest son Sri° Ra‘dhay Mohan B&bu and third son Sri- Krish- 
na Mohan Barbu have discarded their guru (spiritual teacher,) and drink sprituous liquors, and 


and gardens, bazars, and houses, and lands, and so forth, immovable, &c. property whatever, the same 
shall all remain undivided. My heirs shall not have or hold the right of disposing thereof by gift or 
sale, nor shall my heirs ever have power to divide and sharo the same, nor shall any one have power to 
mortgage the same, and the same shal! in the succession of sons, grandsons, &c. remain undivided in common 
concern.’” He then makes his son Jaga Mditan, the manager of bre property, and declares that what 
he has given to any one, shall be his, and there shall not be any claim among them on account of dispro- 
portion therein. Cons. H. L. pp. 324, 3256. 
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have threatened to murder me, T have discarded them, and debar them from performing the ce- 
remonies of burning my body and ¢ra“ agae.”’ We then gives to each of them 10,000 rupees, for 
their support and maintenance, and S¥queaths to his youngest son, by his first wife, Byari 
Mohan Babu, he being deaf and dumb, 20,000 rupees for his ‘maintenance. acne 





An action of ejectment was brought upon the d iT (of Krishna Mohan, one of the dis- 
earded sons, for his share of Darpa Na‘ra’yan’s (his father’s) estate. To this Ba-bus Gopi’ Mohan, 
Hari Mohan, La‘dli Mohan, Mohani Mohan (the other sons of Darpa Nfra yan Sarma’) took 


defence, and upon proof cf Darpa Na‘ra‘yan’s will being duly made, there was 2 verdict for 
the defendants. Cons. H. L. p. 349. 


4 


Ra‘mkrishna Mallik had two sons,—namely, Boishtam Da’s and Sona‘tan Da‘s, and one ne- 
phew named Nilmani, who was elder than the sons. In the month of Boishk, Bengal year 1200 or 
April 1793, (Nilmani then being sixteen or seventeen years of tire,) “Rim Krishna executed 
a paper in the nature of a will, by which he declared his nephew (Nilmani) and _ his sons entitled 
in equal shares (each one third) to the whole of the property, and that it was to be so enjoyed by 
the three upon the death of him (Ra’m Krishna.) To this paper the two sons of R4m Krishna 
and his nephew Nilmani signified their assent in writing.” 


Sona‘tan Mallik, who left a widow and two daughters surviving him, made a will by which 
he left his property, which consisted of every description, to his brother. “Nearly sixtcen years 
after the death of Sondtan, the widow filed her bill, alleging her husband’s intestacy, and 
claiming his estate, but the will was established. 


Nilmani, about eighteen months before his death, adopted Rajendra as his son, but he conti- 
nusito live with Boistam Da’s, acquiescing in the apportionment of the estate which had been 
made by Ram krishna, and also in the will of Sona’tan; by which two dispositions, Borshtam 
Das became entitled to two-thirds, and Nilmani entitled to one-third of the family estater. 


The cause and cross cause, between Rajendra and Boistam Da’s, after the finding of the 
issue, came on for further directions upon the 8th of February, 182-4; when it was declared that 
Boistam Da’s Mallik was entitled to two-thirds of the property, movable and immovable, in 
the pleadings mentioned. Cons. H. L. pp. 361, 362, 363, 566, & 369. 


Té mry be inferred from the part of this proceeding, which relates to Sonatan’s share of 
the estate, that a LIindu may by will dispose of his ancestral immovable, as well as movable 
property, and that he may do soto the prejudice of his wife and daughters, although they 
were unquestionably entitled, by the Hindu law, to the whole of his estate in preference to the 
person to whom it was given by will. | 


And further, that a /Zinda moiy by his will bind his adopted son to an agreement, into 
which he himsclf had entered, to receive one-third, instead of one half, of the joint family es- 
tate; although it consists of ancestral immovable as well as movable property. Sir Francis Mac- 
naghten’s Considerations, p.. 369. 


bad 


Ra‘ja’ Nabakrishna, although he had a begotten son Ra ja’ Ra‘jkrishna, and an adopted son 
Jopi- Mohan Deb, left by his will an ancestral ¢a/vvk to the sons of his brother; and in one 
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part of the will he male an absolute gift, and azain ina subsequent part he made it conditional 
and retractable, declaring “ plaintiff and the other legatees or their respective heirs to forfeit all 

right under.the will respectively, in case of making any claim upon Rajkrishna for more than 
is bequeathed by the will.” His right to do so was not questioned by any one; and by a decree 
passed in June 1300, (after Gopi- Mohan Deb and Ra‘jay Ra jkrishna had settled their disputes,) 
it was declared that they should take the estate and property of Ra ja~ Nabakrishna as tenants 
in common ; subject neverthless, to al/ the provisions, made by the last will and testament of Raja 
Nabakrishna, except only as to those provisions which respect Gopi Mohan Deb and Ra’ ja 
Rwajkrishna. Sec -Cons. H. L. p. 356. And Montriou’s Cases of the Hindu Law, p. 899. 


Similar judgments have been passed in almost all the subsequent cases regarding 


gift or 
will, Some of them in substanee are as follows :-— 


In the case of Ra’m Na‘ra’yan Datta and others versus Satbansi” and others, it was held 
that a deed of gift may be valid though clogyed with certain conditions, und a person may 
convey all his property to another, though there be stipulations in the deed, that the donor 
should be maintalned by the donee during his hfe-time, and that the exequial ceremonies of the 
foriner should be performed by the latter in consideration of the oft, 23rd June 1842. 8. Dp. 
A. R. vol. LEL. p. 377. 


In the case of Ta’rint Charan versus Mussumat Da’si Da‘si, it was held that a Zlindu of Bengal 
may lawfully convey all his property, by a deed of gift, to his brother, notw ithstanding that 
he has a wife living. 3Slst July 1842. 8S. D. A. R. vol. IIL. p. 397. 


In the case of Jaga Mohan Ra’y verses Srimati Nimu Da‘si, it was held that a Hindu 
having sons living may dispose of immovable ancestral estate by will, without their consent. 
2ist June 1831. Clarke’s Notes of decided Cases, pp. 101—119. 


Shirja Kuma‘r Thavkur’s widow filed a bill claiming as her husband’s heir, and denying 
the existence of the will, by which he left a sum of money to his wife, and all the rest 
of his prcperty, movable and immovable, ancestral and self-acquired, to his brothers: the will 
was well proved and no further question was raised. Cons. H. L. pp. 360, 361. 


In the case of Raghu Nath Parl’s w all it was held that a father may distribute self-acquired 
property, movable and immovable, by will unequally among younger song, leaving his eldest son a 
sunall monthly allowance. Cons. H. L. pp. 369, 370. 


The will of Ra’m Hari Bishwa’s, by which he left Pra’n Krishna threc-fourths, and Jaga 
Mohan one-fourth, of his landed or immovable property, was established and held valid, no 
objection being raised whether Ram Hari could not make an unequal distribution of immovable 
property by his will. Cons. H. L. pp. 370, 371. 


Many of the wills made a provision for idols’ establishments, and directed an expenditure 
for superstitious purposes; and they all have been carried to effect. Cons. H. L. p. 322%. 


In the case of Ra’m Dulal Sarka’r and Choitanya Charan Set versus Srimati Sona” Debi 
and others, the will of Radha’ Ka‘nta Chattopa’dhya*y was completely established as to all its 
provisions, and the court most fully recognised the right of a Hindu to make provision by his 
will for the performance of religious ceremonies and the maintenance of his family idole. Cons. 
H. L. pp. 313—335- 
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In the case of Deb Na‘th Sa‘ndyAl and others versus Patrick Maitland and Ienry Wil- 
liam Doz, it will be seen that out of an estate amounting to 335, 501 rupees, the Court ordered 
the sum of 226,250 rupees, or upwards of two Jaks of the whole, to be applied to religious 
purposes, as the testator had directed by his will. Cons. H. IL. pp. 371—376. 


Thus the courts of justice‘ went on upholding wills and deeds of gift of any description, 
and no one said a word againt the legality and propriety of the same, until the Sudder bench 
was graced by Mr. Henry Cuolebrooke, that emiment Sanscrit scholar, who, in reply to the ques- 
tions sent by Sir Thomas Strange, gave his opinion on the subject, stating the true doctrine 
of the Hindu law as current in Benval and elsewhere, which is as follows :—‘ After much con- 
sideration of the question, when agitated some years ago, it was here settled, that a will (though 
this disposal of property be unknown to the law, as was remarked by Sir William Jones) must 
neverthless be held valid in the case of a Hindu; being in fact a gift made in contempla- 
tion of death, which the Hindu law, ifit do not directly sanction, contains at least nothing to 
prohibit. Considering it then as a gift to take effect at a future time, determinable by a certain 
event, (decease of the giver.) I apprehend it must be governed and controlled by the yeneral 
rules reyarding gift.’ Strange’s UWindu Law, vol. IT. p. 419. 


in. = oF 
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Then in a letter written a few days after the above, he gives an ampler exposition of the 
law, with his own opinion on the subject, as follows :— 


“When writing a few days ago, I stated that I thought a Hindu’s will and testament must be 
governed and controlled by the general rules respecting gifts. It will hold good, I think, 
for the same things for which a gift made in his life-time would do so, and no otherwise. I 
should have udded, however, thut his legacies to his family must be controlled by the rules re- 
warding partition made in his life-time by him, as father of the family. The principle 1 would 
lay Jdown is, (hut @ man cannot confer on a stranger, or his own kin, by will, (which L consider to be a 
donation in contemplation of decease,) what he could not bestoio by deed of gift, or partition of patri- 
mony. The utmost that can be said, is, that he may do that by testament, which he could have 
done by partition or donation between living persons. This is allowing all the force that can be 
given to a will, by taking it as a gift, in regard to what the testator has power to pive; and, ana 
partition to inheritance, in regard to what he can distribute, but not give away.” 


““Upon the principle which I have stated, @ Hindu im Bengal may leave by will all his owa 
acquisitions: but would be restricted, if he have sons, from distributing ancestral property according to 
his mere pleasure. In provinces, in which the authority of AMitakshara’ prevails, a Hindu is 
restrained from giving away immovables, and from making any other partition of his possessions 
among his male descendants, than such as the law has sanctioned. Consequently, he would he 
withheld from distributing immovables in a mode unauthorised by the law, but may bestow 
movables of which the law permits him to make gifts on motives of natural affection: not, 
however, to the extent of his whole property.” 


In short, if there be no sons, or male descendants, and the property be not shared by a 
co-heir, the whole of his possessions, being his separate and distinct property, may be dispos- 
ed of by will, as he pleases. If he have a co-parcencr, he cannot give away his entire share of 
the joint property ; nor the whole of his possessions, if he have sons.” Strange’s Hindu Law, vol. 
II. pp. 423, 424. 
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'Phese are true expositions of the law and ought to have been acted upon; but it was 
too late. Numbers. .of wills and deeds of gift relative to the transfer of entire estates, movable 
and immovahle, acquired and ancestral, had already been admitted and affirmed, and thereby the 
doctrin@of ‘fuctum ralel’? was too deerly rooted to be shaken, so much so that Mr. Colebrooke, 
sseing it too difficult to re-establish the doctrine laid down by him, at leneth wrote a letter 
to Sir Thomas Strange modifying his expositions in accordance with the prevalent practice 
and the decisions then in existence. The following is an extract of this letter :— 


“Upon reference to adjudged cases, and upon consideration of the inferences to be drawn 
from them, and principles held to have been settled by these judgments, I find occasion to 
correct that part of my letter on the subject of wills by /Zindus, in which I said that a Hindu in 
Bengal may leave by will all his own acquisitions, but is restricted from distributing ancestral 
property among his children, according to his own pleasure. It is true that, if he muke a formal 
partition of heritage, he is subject to restrictions ; and no express decision has weakened the strict 
rule of law on this point. But a decd of gift, by which the ancestral property was unequally 
distributed, (or was given to one son with a very inferior provision for the rest,) has been held 
valid by a solemn decision of the former Court of Sudder Dewanny Adw#wlut; and I under- 
stand that, in numerous instances, wills of //indus, disposing of the ancestral as well.as acquired 
property, according to the testators’ pleasure, have been allowed by the Supreme Court. 


“It appears to me an inconsistency, that a man may do that by gift or will which he may not do 
by a formal partition; and the //ixdu legistators might have saved themselves the trouble of pro- 
viding rules to regulate a father’s distribution, if the whole may he evaded hy the easy expedient 
of ealling the distribution a gift, instead of a partition. But since the point is here a settled 
one, what I said on the subject may require modification. A Lindau ta Bengal may leave by will, 
or bestow hy deed of gift, his possessions, whether inherited or acquired ; and the gift or legacy, whe- 
ther to a son or stranger, will hold, however reprehensible it may be, asa breach of an injunction and 
precept. July 22, 1812. See Strange’s Hindu Law, vol. IT. pp. 425, 426. 


This ultimate acquicscence of Mr. Colebrooke in the doctrine in question, although it was 
after aremonstrance against it, and merely to aceord with the adjudged cases, rendered the 
point almost unynestionable. In vain did Sir William Macnaghten afterwards contest the doc- 
tring and declare it illegal, giving expositions of-the law, ari showing reasons for the same :* 


# Some of his reasons and expositions are as follg@s :——“In ancestral real property, the rizht is always 
limited ; and the sons, grandsons, and great grandsons of the occupant, supposing them to be free from 
those defects, mental or corporeal, which are held to defeat the right of inheritance, are declared to possess 
an interest in such property equal to that of tho occupant himself ; so much so that he is not at liberty to 
alienate it, except under special and urgent circumstances, or to assign a larger share of it to one of 
his descendants than to another. With respect to p&rsonal property of every description, whether ances- 
tral or-acquired, and with respect to real property Be or recovered by the occupant, he is at libert 
to make any alienation or distribution which he may t fit, subject only to spiritual responsibility. Tho 
praperty of the father being thus restricted in respect of ancestral real property. and wills and testamonts 
being wholly unknown to the Hindu law, it follows, for the sake of consistency, that they inust be 
wholly inoperative, and that their provisions must be set aside, where they are at variance Wi h the law . 
otherwise a person would be competent to make a disposition to take effect after his death, to which he 
could not have given eect during his life-time. A will is nothing u-ore or less than “ the legal declaratiog 





Yor BWael-H AK 


Stel Tyra Ma stiratas szBew capa SBrai Va cea cata asfen aaa catwwe, Vay She ata, ate! 
CH Atel SA ce Stata Wyte aa Siets ier few ate why fewe Stel aad efacem wyfecs o afSea 
ataaty Vad Sis ze aeBis nica MW BOra Bierata wha secs nicxz. fas Seatcwaz wtBra QFraa cw 
mer sata styl fegera a7zy cz cacy wtias AT, ae sty wa cae cHe wagirs? cae few sFrs 


MicH cucu AAQies atataa ata fare facafs aa ate wifeorwa seus ers mica A, Stel Sraaz wtgieses 
SVtw miter Ai i cas, fe. a. Te 9, Y. %—8 | | 


atrvaty acesiotastery Qeatfeatacrs feron Satatoans Aoerttastrersy TewTics (Atel sw 98 Atte 
39 ferry otface awa creartal otetacs faoty sa) frets werol fracy wed aqaata Sai SSE AWA 

cHantal atwtacs fags ofoucry ares acer Baas Bartes Tena catcha wfou siaternty « sygraccaz 
fast ¢ afaaista aifaaaster conta afos Azefag fast aac caré_UBferw stented nfes atearig 
fred oF ort ea ex ca as fs corm te shes atfecs ane wtagtatez oistrs « ater S 


de site ace wiaeea i aera atofsstatgaita ans ata faa fea ale alae ea ucz Srai ae 
seca fe a P” ; 


aufaacy Uta Ge sifa nfecsa ateraca Uwes etfa sta. ow aeti—cHre Me fas cttfers fois; 
ufe sfae arcs winatg re wife's areateten fran ace Costas nae wate faaucwa, caro wie 
fare, fag ofa weet aca aie care Acad Wiiaatica fe fag afre ctace Mrstae eiag faaw naety wa, 
era ety wit fra AH BGO Wie Stasi crew eeu ates Bra SwytaA samy aw sera afesfurnva mat- 
wef oF cl Stel sats ae SRA cucsy sige aia wicwt wafaw canal fofa wets (fs) teacwa ares Poe 
Stine atia «cag fava fastae ofacs ottad ai,—astaa fefa watceg Sys area; cUcSy toma facta oF cx 
fas wiarma s Setars Sigtr ST aq ans Wnsing eq Yahya aces fasta sfaa facts wera, CUSY Aste 
acatfagts ai 2tcar sty ca tacws aces fasta efani face Seta wast ate, nice qaya sis te 
aprata wecat afesan;, are cuceg Agra wifrs atfoca Cnsiag faaca Steg Stew ate | 


Sa arsz cotessty ye atati—s wivetn ys fae Awa—‘atiers faan fawia Siete Saatqathe”’ 1 2 
WTUSta ose Tpoaray apa—‘afayel eratetfe Fae eratag feacaa erg forwl | ewinwian—afagen eraienife 
agizy fang frotas sBcs wfegs Serer wae (HF EGS CHG a Vets qifes ceag ty steizs fostz 
AEy wee’ i s wiusin— fee stai ule fasiae secs afegs Vtg ca Su Ses Stsies Sty ayy ATs 
CUTSY States farsi Yew wats atfiry | ans wavty frota aces fafacatatey ais wes fafacaratgrya 
wef Hew cates seen Boargaita wrativg catwasel 1 e wiawin—* carey ARG uceq fasta ayy «as 
ataa wfaw SErice ; Ar (CATRY) Sal VTSray cew SVT Hitz a, asaz ayes feaa fasta Stata athes 
faatr® caamweag | Ayw estawig gs De Bier tai wei—aivs fastre awtw Asa crag ueit- 
fee (THAT) oP_R farsi, satin P& acyx age afersvud weary ay; fee Beige wa wtatiy 
afacs cxtaysi ; nae CHstay faacu festa Ste SywT ats i tage fanaa worg Gs | Sra oat Bay FTt- 
utw o) Stata fam fPigsGs Saws a1 Tecan ais fs Stel Sata scat wea Boal al Sores Sista Sia ewartfa- 
NUS faraa al CUTS TAS: STA Stata cutntieey oi awa azrs fae @1 Sates CL —“ Swe ai secs ststy 
etn facam al carey Stel Stata wifewor—cate eu outel Shares efericen ca aifews ae (eefts Sas az) 
ce Uetay ca Stata fawtat forora aferates Ancrgx gm Seca | 8 wineta—ateta acel fagfe e®ca” 
at at @nstrs wa faans ; cacey ace faghs etrm vances sta wea wPars ara eM, Wear sesira 
acacwa acuy faett eOrs aica;, Sato ote fasta Saicse er few ateta Ne Kaa Aytaal atfaco afy 
eastay faxy frota ex, wr Sentz ats Ya ghecs cfs sBrz, siel Biss wu. ceaai wa aire cz—- 
‘<atetal ots, eretaiwastin Waets, axe aietal ahs, Vacs Sifsal wtatow! sea, Stetcwa sfererta fz- 
fess aq Agee ecua sfetcatena oe trutagggar eeot aes wan | twofadu—afa (Ye) awis eters 
Bre Ustay aca forvintety eyy ate, are « SStcry, ate y ate oF sai eatcrs, Stata “tw fw cata 
om afaca stel wfira eOrz cautfofa gs feetcaresa Ofe—aifirafasicag se fear a atfaz fra azq- 
afscu eu wiatiy ors faata w§s afre etcq”: aifay fasta eB seta wl—ares fafacaten cataseree | 
ataw xe Rete WIE SES wel waesl site au ans ale Fes cx oH. FS UN Big) BITE 
wys facasai oface SBra” 1 Gs fartacya oF amt Sie sfarivga | 











VYAVASTHA’-DARPANA. 603 


of a man’s intentions, which he wills to be performed after his death :”’ but willing to do that which the 

law has prohibited, cannot bé held to be a legal declaration of a man’s intentions. There may be a gift 

in contemplation of death, but a will, in the sense in which it is understood in the English law, is wholly 

unknown to the Hindu system ; and such gift can only be held valid undor the same circumstances as 

those under which an ordinary gift whould be considered valid. What may not be done inter vivos, may 

rag ae eres will, Of this description is the unequal distribution of ancestral real property. Macn. 
. L. pp. : 


In the case of Bhowa‘ni’ Charan Ba‘narjya’ versus the heirs of Ra’m Ka‘nta Banarjya*, which 
‘was decided by the Sudder Dewanny Adawlut onthe 27th of December, 1816, the question as to 
the father’s power was thoroughly investigated. There being a difference of opinion between the Pandits 
attached to the Sudder Dewanny Adawlut, the following question was proposed to the Pandits 
of the Supreme Court, Ta‘ra“prasad and Mrityunjoy, to Naraharri, Pandit of the Caleutta Provinci- 
al Court, and Ra’mjoy, a Pandit attached to the College of Fort William : “ A person whose elder son is 
alive, makes a gift to his younger, of all his property, movable and immovable, ancestral and acquired. 
Is such a gift valid, according to the law authorities current in Bengal, or not? and if it be invalid, is 
it to bo set aside P 


The following answer, under the signatures of thefour Pandits above mentioned, was received to this 
reference :—‘‘ If a father, whose elder son is alive, make a gift to his younger, of all his acquired property, 
movable and immovable, and of all the ancestral movable property, the gift is valid, but the donor 
acts sinfully. If during the life time of an elder son, he make a gift to his younger of all thé ances- 
tral immovable property, such gift ia not valid. Hence, if it have been made, it must be set aside. The 
learned have agreed that it must be set aside, because such a gift is a fortiori invalid ; inasmuch as 
he (the father) cannot even make an unequal distribution among his sons ef ancestral immovable property ; 
as he is not master of all; as he is required by law, even against his own will, to make a distribution 
among his sons of ancestral property not acquired by himself (i. e. not recovered); as he is incompetent 
to distribute sucl¥ip®gperty among hja.sons until the mother’s courses have ceased, lest a son subsequently 
born should be deprived of his shar8; and as, while he has children living, he has no authority over 


the ancestral property. 


“Authorities in support of the above opinion :—Ist. Vishnu, cited in the Da’yabha ga :—“ His will re- 
gulates the division of his own acquired weatlh.’”? 2nd. Ja“gnyavalkya, cited in the Da“yabha’ga :—“ The 
fathér is master of the gems, pearls, corals, and of all other movable property.’’ 3rd. Da“yabha’ga :—-. 
“The father has ownership in gems, pearls, and other movables, though inherited from the grandfather, 
and not recovered by him, just as in his own acquisitions.” 4th Da“yabha’ga:—“ But notso, ifit were 
immovable property, inherited from the grandfather, because they have an cqual right to it. The fa- 
ther has notin such case an unlimited discretion.”? Unlimited discretion is interpreted by Sri’krishnua 
Tarka’lanka’ra to signify a competency of disposal at pleasure. Sth Da’yabha‘ya:—-° Since the cireum- 
stance of the father being lord of all the wealth is stated as a reason, and that cannot be in regard to the 
grandfather’s estate, an unequal distribution made by the father is lawful only in theinstance of his 
own acquired wealth.’? Commentary of Srikrishna on the above texts :—“ Although the father be in 
truth lord of all the wealth inherited from ancestors, still the right here meantis not merely ownership, 
but competency for disposing of the wealth at pleasure ; and the father has not such full dominion over 
property ancestral.” 6th. Da‘yabha‘ya:—-If the father recover paternal wealth scized by strangers, and 
not recovered by other sharers, nor by his own father, he shall not, unless willing, share it with his sons; 
for in fact it was acquired by him.’’? In this passage, Mfanu and Vishnu, declaring that, “ he shall not, 
unless willing, share it, because it was acquired by himself,’”? seem thereby to intimate a partition amongst 
sons, even against the father’s will, in the case of hereditary wealth not acquired (that is, recovered) by 
him. 7th Da’yabha‘ga ;—“ When the mother is passed childbearing,’ regards wealth inherited from the 
paternal grandfather ; since other children cannot be born by her when her courses have ceased, partition 
among sons may then take place ; still, however, by the choice of the father. But if the hereditary 
estate were divided while she continued to be capable of bearing children, those born subsequently 
would be deprived of subsistence : neither would that be right; for a text expresses : “They who are born, 
and they who are yet unbegotten, and they who are actually in the womb, all require the means of sup- 
port; andthe dissipation of their horedxary maintenance is censured.’’ Srikrishna has interpreted “ the 
dissipation of heriditary maintenance’’ to signify the being deprived of a share in the ancestral wealth. 
Dwaitanirnaya :—“If there be offspring, the parents have no authority over the ancestral wealth ; and from 
the declaration of their having no authority, and unauthorized act committed by them is invalid.” Text of 
Vigya’neshawara, cited in the Medha‘tithi :—“Let the judge declare void a Bale. without ownship, and 
a gift or pledge unauthorized by the owner.” The term “without ownership,” intends incompetency of 
disposal at pleasure. Text of Na’rada :—“ That act which is‘done by an infant, or by any person not 
possessing authorifgymauat he considered as not done. The learnedin the law have #0 declared, 
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it was then too prevalent to be stopped. On the contrary, it received further and stronger 
corroboration from the pens of the Sudder and “Supreme Courts in consequence of his declaring 
the doctrine illegal. It being seon in the Supreme Court that Sir William Macnaghten’s 
dictum was in opposition to the doctrine affirmed in the decisions, and consequently there 
‘arising a doubt as regards its legality, a letter was addressed by the judges of the Supremo 
Court to the judges of the Sudder Dawanny, requesting an answer to the following questions :— 


lst. Whether according to the doctrines of the Sudder Dewanny Adawlut, a Hindu who 


has sons can sell, or give, or pledge, without their consent, immovable ancestral property si- 
tuated in the province of Bengal ? 


2ndly. Whether without the consent of the sons, he can by will prevent, alter, or affect in 
any way their succession to such property ? 


To these questions the following letter was received in reply :— 


““ We have the honor to acknowledge the receipt of your letter, requesting onf opinion as to 
the doctrine entertained by the Court of Sudder Dewanny Adawlut on certain points of Hindu 
law.’’ 


‘‘On mature consideration of the points referred to us, we are unanimously of opinion that 
the only doctrine that can be held by the Sudder Dewanny Adawlut, consistently with the de- 
cisions of the Court, and with the customs and usages of the pcople, is, that a Jizadu, who has 
sons, can sell, give, or pledge, without their consent, immovable ancestral property situate in the 
province of Bengal; and that without the consent of the sons, he can, by will, prevent, alter 
or affect their succession to such property. 


‘We beg leave to add, with reference to the case advertcd to in your letter, decided in 1816 ; 
that we do not consider the opinions of the Judges, as recorded in that case, to affect or ccntra- 
vene the principle on which the previous decisions of the Court were founded.* 2rd. September, 
18381. 

(Signed) 
A. Ross, C. T. Seay, 
R. H. Rarrray, 
H. SuHAKSPEAR, 


M. H. TurnsulLt. 
Clarke’s Notes of Decided Cases. pp. 104, 105. 


[I have given the above opininon, together with the authorities cited in its support, at full length, 
from its being apparently the most satisfactory doctrine bitherto recorded on the subject. By declar- 
ing void any illegal alienation of the ancestral real property, it preserves the law from the imputation of 
being a dead letter, and protects the son from being deprived by the caprice of the father, of that in 
which the law has repeatedly and exppeessly declared them both to have equal ownership. Upon the 
whole, I conclude that the text of Da’yabha’ga, which is the ground-work of all the doubts and 
perplexity that have been raised on this question, can mercly be held to confer a legal power of alicnat- 
ing property, wheré such power is not expressly taken away by sonie other text. Thus in Bengal 
a man may make an unequal distribution among his sons of his personally acquired property, or of the 
ancestral movable property ; because, though it has been enjoined tu a father not to distinguish one son 
at a partition made in his life-time, nor on any account to exclude one from participation without sufficient 
cause, yot, as it has been declared in another place that the father is master of all movable property 
and of his own acquisitions, the maxim that a fact cannot be altered by an hundred texts here applies 
to-legalise a disregard of the injunction, there being texts declaring unlimited discretion, of equal autho- 
rity with those which condemn the practice.. In other parts of India. where themaxim in question does 
not obtain, the injunction applies in its full force, and any prohibited alienation would be considcred illegal. 
Macn. H. L. wat: I. pp. 10-—14. 


* On this occasion Mr. Henry Shakspear, the fourth Judge of the said Court, drew up a minute 
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On receipt of the above letter, Grey, C. Jy:tecorded his judgment as follows :— 


“We have before us a most important document, I mean the letter signed’ by the five judges 
of the Sudder Dewanny, in reply to a letter addressed to them by the judges of this Coart, 
requestigg a stutement from them of what the decisions of the Sudder Dewanny had becn on 
this point of Hindu law. It is impossible to say, after the communications we have received from 
the judges of the Sudder Dewanny, that the doctrine on this point laid down in Mr. William Mac- 
naghten’s book, would be acted upon in that Court as the Hindu law of Bengal; but it is 
undoubtedly the general law of the /Zixdus, but in Bengala different usage prevails. This 
in no degree alters the very high opinion which I entertain of Mr. Macnaghten’s work; 
it is a work which evinces the greatest research and soundest judgment, and must always he 
esteemed as a very valuable authority. 


Franxs, J. concurred in the judgement of the Chief Justice. 


Ryan, J. “I concur in the judgment of the Court. Surely the law on this subject ought now 
to be considered as finally set at rest. The decisions of this Court were uniform from the time 
of its establishment, until the publication of Mr. Wm. Macnaghten’s book ; and it can be a mat- | 
ter of no wonder that we were for a short time misled by his authority. I myself was the first 
to fall mto the error, and nonsuited a party ina suit in ejectment, entirely on his statement of 
the Hindu law, but on further consideration, I think Iwas wrong. Shortly after his book 
had raised these doubts, the present case was brought forward, and the Court have had the ad- 
vantage of an able and elaborate argument by the bar on both sides of the question; the 
Judges have most deliberately considered the matter; they have examined all the former decisions 
of this Court, and they have the unanimous opinion of the five Judges of the highest native Court 
in India. It is under these circumstanees that the Court now unanimously determine, that the 
doubts,’ which they did entertain in consequence of Mr. Wm. Mucnaghten’s work, no longer 
exist, and they return to those doctrines which have universally prevailed in this Court since 
its establishment. I therefore hopé’the question is now finally settled. Clarke’s Notes of Decided 
Cases, pp. 115— 118. 

Grey, Franks & Ryan, Junars. 


Legal opinions delivered in, and admitted by, the several courts of gudicature, 
nase 3 es 2 ° 
and eramined and approved of by Sir William Macnaghten. 


Q. A Shddra, having no male issue, and having disposed of his eldest daughter in mar- 
riage, makes a gift of his whole property, movable and immovable, while his maiden daughter 
and wife are living, to such eldest #@aughter, and then dies. In this case, is the donee entitled 


as explanatory of his view of the law: in the latter part whereof he quoted Colebrooke’s opinion as con- 
tained in the last paragraph of his letter of 22nd July 1812 above quoted, and thus remarked, alluding to 
Sir William Macnaghten. “Now I imagine Mr. Henry Colcbrooke to be the highest European authority on 
matters of Hindu law ; but supposing others to be equally well read, no one can be_ placed in competition 
with him as tothe two qualifications, a knowledge of the law and of the practice and observances of 
this Court, in which he was so many years the chief judge.’’ Clarke’s Notes of Decided Cases, p. 111. 
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to exercise exclusive proprietory right over the property assigned by virtue of the deed of gift? 
and if so, is she at liberty to make a gift of a part of the property to her sister, and is such 
gift legal ? : 

KR. Supposing the Sku‘dra, who is destitute of male issue, but having a wife and a maiden 
daughter, to have given his whole estate, consisting of lands and other property, to his mar- 
ricd eldest daughter, the gift must be considered good and legal. The authorities for this opi. 
nion are laid down in the Da‘yalhaya, “When there are many persons sprung firdith one man, 
who have duties apart, and transactions apart, and aro separate in business and character, if they 


he not accordant in affairs, should they give or sell their own shages, they do all that as they 
please, for they are masters of their own wealth.’* Na-rapa. 


Should the donee have bestowed a portion of the gift on her unmarried sister, that gift 
also must be considered complete and binding. 


Authorities :—~The texts of Katyayana, citedin the Da‘yabhaga: “That which is reccived 
by a married woman or a maiden in the house of her husband or of hep father, from hor, hus- 
band or from her parents, is termed the gift of affectionate kindred. ‘The independence of -women 
who have received such gifts, is recognised in regard to that property ; for it was given by 
their kindred to soothe them, and for their maintenance. The power of women over the gifts of 
their affectionate kindred is ever celebrated, both in respect of donation and of sale, according 
to their pleastte, even in the case of immovables.”’ 


From the doctrine quoted, it is clear that the donee was competent to make a gift of the 


property received from her father to her maiden sister. This is conformable to the Da-yabhaga, 
Di yatatua, Sritkrishna Tarkadankara, and other legal anthorities. 


Zillah Mymansing, January 18th, 1823.—Mac. H. L. Vol. II Chap. 8, Case 19, pp. 227, 228, 


Q. A person having a sister (mother of male issue or childless,) can he, according to the 
law as currentin Bengal, dispose of his ancestral landed estate by gift, to a person paternally 
related to him? Supposing the proprietor to have died without making any alienatioyt of his 
property, leaving no male issue, in this ease how will his property be distributed ‘among his 
sistsv, sistar’s gon, and his paternal relations ? 


R. There is no disabling provision in the law against a proprietor’s alienation of his patri- 
monial immovable property while his sister or sister’s son exists; consequently the donor was 
competent to give his property to his paternal relation, and the gift is good and legal. Suppos- 
ing the childless proprietor to have died without making any gift, leaving his sister, his sister's 
son, and his paternal relations ; the sister, provided she be a maiden, is entitled to wealth sufficient 
to defray her nuptial expenses, but with exception to such allotment, she has no claim on her de- 
ceased brother’s property. If there be no heir of the deceased down to his brother’s grandson, 


Lal 


ee ee a- ee ent steer emcee ~ 
a ee ee ee ee ne i 


-— - we oe 


* Though according to the law as current in Bengal, the father is competent to dispose of his 
whole property, provided there be neither son, nor son’s son, nor son’s grandson, yet he acts Pale if a 
do so while a maiden daughter exists, whose initiatory ceremony (that is, marriage) 1% unperforme » or | 
his family suffer for the necessaries of life. It is incumbent on a housckceper to initiate his children an 
to support his family ; and he who does not perform these duties is culpable, as expressly declared by 
Manu: “Reprehensible is the father who gives not his daughter in marriage at the prper time, and 
the husband who approaches not his wife in due season; reprehensible also is the son who protects not 
his mother after the death of her lord.” 


According to 
the law of Bon- 
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the sister's son is entitled to inherit from him, for he confers a benefit on the deceased’s ancestors 
by performing the double rites. 


‘Authorities :-— 


Nar’eda »—€ Should they give or ‘sel their own shares, they do all that as they please,‘ 


for they are 
“ Thongs as evables ov bipeds,” -&e. 
¢ Thoret ie ,sinte it is denied that a gift or sale should be made, the precept. is infringed 
bys@alking one. But the gift or transfer is not null: fora fact cannot be altered by a hun- 
dred texts.” 


asters of their own wealth.” 






ar vcs, 
Tho right of*&" sister is denied by the following text. 


: Riches were ordained for sacrifice. Therefore they should be allotted to persons who are 


concerned with religious duties, and not to be sesigned to women, to fools, and to people 
neglectful of holy obligations.” 


By the mention of “women,” must be understood all females, except the wift, daughter, 
mother, paternal, grandmother, and father’s grandmother of a person dying childless. 

Dacca Court’ of Appeal, June 21st, 1828. Maen. H. L. vol. II. Ch. 8, Case 20, pp. 
228—230, 


Q. A person brought an action, claiming a third part of a ‘certain landed estate, aguinst 
the purchaser of the land, and his brother who had sald. it; and previously to the decision, the 
complainant assigned his interest in the property in digpute by a deed of gift to his minor nephew, 
who was the son of the selling brother.. Tm this case, is the deed of gift complete and binding ; 
and in virtue of the same, is the minor donmee’s: guardian authorised to carry ow ‘the suit for 
the estate, as the complainant was to do? 


QR. Ifit-be proved that the complainant, in the full possession of his intellectual fheul- 
tics, executed the deed of gift, disposing of his entire interest in the property in dispute, in 
favour of his minor nephew; .and subsequently died, the deed of gift is; according to law, 
wood and valid; and by virtue of such deed the minor donee’s guardian, as manager of his 
allairs, may carry on the suit for the property in question, 


Caleutta Court of Appeal, May 31st, 1521. 
Maen. H. L. vol. Il: Chos, Case.22 4. DP Wl. 


Q. Isa pergon,- shaving an tterine sister, competent to dispose of his -ancestral tale aaa 
other property by gift, in favour of a stranger? and if so, is his sister., entitled to gct her main- 
tenance out of, fhe property g elves, e | . 


We 
ae 


Prem Chand versus Ra‘m Chandra Bhurja. 


R. Ftis competent to ‘n person to" give away his patrimonial property, movable and jin. 
movable, though his uterine sister befiving. Ifthe sister be marricd, she has no right to have 
maintenancg oub of the cift, 

City Chinsitvah. Maen. H. L. vol. IV. Ch. 8, Case 24, p. 232. 


‘gon, by recourse to aout recovered some of his father’s acquired rent-free landed 
eon i, 
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perty so recoveredy4o the a whghaa recovered it, andthe donce took possession of the same. 
In this case, is the donation, ‘according to law, valid and — oe otherwise | ? 


BS 









ty, sane or aced by aaa while the family was in an undivided state, the othet Bikar 
oe stwive fourth part of the land 80, recovered to him who retrieved it,..in addition to 


his" lt a flotment. Here the property recovetéd was the fither’s self-acquisiti oh, ‘dad ‘the father 
retry gave it to the: oe nie 





& . , desires that she, on his death, should be Dorct ce nett niee ar y eal, of his self: 
ees MphSperty, movable and immovable, and dies withput i issue; Tn ‘this case, is: ae widow 
ontitled $e dispose of the property mentioned i in the @eed, by gift or sale? 


R. Supposing thie deceased to have left authority with his wife by a written ingtrument 
to make'a gift or sale of his self-acquisitions, consiating of movable and immovable ‘property, 
while: his uterine brogher was living, and to have died leaving no heir down to the great-grand- 
son, the widow, according to her husbdnd’s.- “gemaission, is ieee to wive or’ sell the 
property inquestion, This is the reveived opinien. 

Calcutta Court of Appeal. Mach. H. I. yal. II. Ch. 8, Case 31, p. 238. 


Q. <A person, having a wife and tv daughters, made a verbal gift in favour of one of 


Wise ? 


a ae oe 


R. Under the above heii the ‘dts orally made-by the father to one of his daugh- 


ters, though when he made the gift there were his wife and another daughter living, is legal 
and vali d. 


Zisah Burdwan, April 14th, 1821, Macn. Hl. L. vol. If. Ch. 8, Cause 35, p. 248. 


Q. <A. Brahatin, who bed some rentefree lands and other property, died, leaving three sons 
A, B, & C, and a daughter, D. The sons jointly enjoyed their, father’s property for some time 
and the eldest of them (A) died, leaving a son and daughter. The.son of A took possession of 
his father’s share, and died. athgrtly citcrwnele: and on his death it devolved on his sister’s.gon 
The second son B died, leaving: only a widow as his heir; and the younger son C, having sup. 
ported B’s widow, took posseanigi of two shaped; that is, oné for -himself, and the other for 
his decedsed brother B,. In this GHAR), are C and Hn, widow competent, having assigned a small 
portion of their shares of the Propet in favour of ‘their spiritual teacher, family priest, anid 
D’s son,, to give the remainder to-tlig, grandson of A; and if they have given their shares by 
a witha” ‘instrument, is the deed of. oh ial and if. pot, who is entitled to suecession ¢ 


R. Uniler ‘the circumstances stated: ee younger AOR . J &,. and B’s widow, were campctent, 


having assigned a small portion. of their Stisbective shates to. their spiritual teacher, family 
priest, and ‘D's son, to give the remainder 50d 


9 4 gratidson in the female line by a deed of 
gift, which deod must he ediildered 3 ‘Agipal. BWR those persons had: died without, making such 
gift, then tha geanaity’ would have devol#ea on oli: sister’s son (D’s son). " 





as 






s 
, 


baie A ber: “therefore the gift is ogy) ‘This opinion is ‘gtiformable tO : , OF his: wee. 


According to 
the law of Ben- 
al, a father may 
give all hia self- 
wequired landed 
y to qué” 





A widow ri 
Benga) may,’ 
with the record- 
ed permission of 
her husband, 
alienate immov- 
able self-acquir- 
‘ed. property, al- 
though his bro- 
ther ate living. 


them of his whole ancestral landed, and. thiee coke : in this case, is the gift eae Aa Other 


A man may 
give his vig ° 
_Broperiy’ to tp 

eau ter, to 
exclusion of " 
wife an@ another 
daughter. 


Property may 
be given to a 
brother’s daugh- 
ter’s son, te the 
exclusion of a 
aister’s son ; 
though accaord 
ing to the law of 
inheritance, tthe .. 
jatter would. ex.” 
clude the former 


¥8 AIA WHS 


sftarel care wre) aarate—aain—aineh OTN | OW fe. oT. a. , BI, 
by ABHA Wl (Y. RAC SRS | 
Peri Oe TAS TH GS NYA Ty te Yet HT TES Vota ees 
RGN 8 CIT a yacrs UateITTiCe zien THT Met es TaetT WA (as, Se 
aa 1 Stee mee Wis wer; J ergot wel eaferw ik cs Fintan fs a, St- 
Prcaritwa Haas © mop Fife ey a1, oe ris Nee sams io a, 


otfromperd™ —— | Bote VG asses A vince ase facie eM ee hdd Silld Re 


wats faa zt ; bei 4):2\ 
Peace eta Pe 16 cota pate Sa olen SHikata ore shy "aicoe “gis Kia, 

i ite e's age dati oye. Wren Shor WAT We ECT aah ste ia 
vers Ga dew Pro mdi coe fe. w, a1. x’ st vs Ww Be, (of. see 


bis Se atte 
air) Ratt He, eifecs el wate rei ae Tlie freer wreraren eae ate 
=ily (ate BACT BAHIA BiVtes cawem Barifen) tgs Wit Seay totem ‘a a A) 
fafaghynxfe om (atts Sew het farm yarsis Tae, orteets ont Sewen a faag wife ey 
TIVE Baca, AN Tiatrw, |idte (YS Trsia) cay aatay etfdes a1 etey ahs a 
faan atfars aigz, ots Bway a at hea Trafng fe x1? aie ax, wee 2 wea wal. 
Si TAC MUTE, ME Wisin aattesewigla Yous States wifes wines? 


te arate _ BB maeste wise eeewe ca eign foun VeRifustz tea L wisics wiinifea 
CHIT TS AG ‘asia cH BATH Wa Blas catty, ar F { rig HOG WALT; OAS stay TTT cq cH Z- 
pepe vac an Yama hex, Tat a TIF age ee: ne ie wfeaty aR | a? as - 
ws ¥fa oF *Z- erste faarHioatais, @ WIaARAT ae BIA Ms Wise ATS | 


ce uta share Sr 4 























faate fowinfiys qemifs aang US's Sotrakeartet tena tt cHia Srl Rlal WR 
a| Gf BAifegs eBeq wa Tal WE eT SIE] AaefA wear; (axa) PESTS g WBA F- 
Te Bor ifs are facety BSay | ca u ale St a al Tey wee IRCA Bry VeqyAIcz Flay 
face nica” | a ™ se vs 

wivatcn fafesy wicg—“aty @ —_ way Farag Zamt gre face fafug afew 27, 
fat niaife wire ea ai, CUR ? as qb77 3 THA a ota AVL: 

WiTALayYS Wy ToR MaRS fre gthe ¥fa og fer (ort) fre atey Ogty sacar 

RICE (wea) stfa wiers Shr irri wt ats ATRIAL wit emt rt curfr BEce | 


cae. fe. a. Tl. & Br. by WHHAL Vd (ZF. BEE G 

















a1 cate ofy weiien wt areal mente oe are figar, 7 fopeta wae Steer as 


aay @ Fea #57 ten stare, | ty ; a Ve q caiR wit BUT et torn Sra etfara 
wrers new co\Shatnn acwa feat fra Fy spot NSRICS es TTA Te cal 


wa fan; Bix Zerg eA ataics <7 OF ca atiento uta sfani faa ala a- 
epfis req wee BE ia] Blt fee signe a fan o Aferriel erty faotcr 2 aie 








VYAVASTHA’-DARPANA. 615 
Caleutta Court of Appeal. 


Nanda Ra’m versus Ra’‘mtanu Mukarjya”. Macn. H. L. vol. 
FI. Ch. 8, Case 38, pp. 245, 246. 


Q. A person, onthe death of his son and wife, having reserved some landed property 
-which descended to him from his forefathers, for the maintenance of his sisters and their sons, 
disposed of the remaining portion, by a deed of gift in favour of his spiritual teacher or: his 
sbn, the deed being executed with the consent, and in the presence, of his_ sisters, Lut not of 
their sons. In this case, is the gift legal? 


R,. Under the circumstances stated, the gift must be considered good and valid. 


According to the Hindu law, a man who has neither a aii, nor a son’s son, nor a prent 
grandson, is competent to give away his ancestral real estate, even though there be his other 
relations living: in this case, the sisters’ or their sons’ consent is superfluous. 


Aillah Burdwan, July 25th, 1823. Macn. H. L. vol. IL. Cha. 8, Case 44, pp. 252, 253. 


~Q. A person having an adult son, without that son’s consent disposed of by gtft to a stranger 
a part of his maternal grandfather’s dependant landed estate, the zemindar or proprietor of which 
had dispossessed him, conditioning in the decd, that if he (the donee) ¢odld recover possession 
of the property, he might exercise proprictory right over it, and (the donor) would have no con- 
cern with it. The donee having recovered the estate, in this case is the deed of yift binding and 
legal ? and if so, is the donor’s son’s property divested in virtue of the gift? or on the death of 
the donor, will-his son acquire the right of ownership ? 


_ BR. Under the circumstances stated, the donor was gompetent to give his er ne 
ther’s immovable property, which devolved on him by succession, to a stranger, and the 
right is complete and binding. Tiere is no law that the danghter’s son’s son shall inherit, 
consequently the donor’s son has no right to annul the gift. 
the Duyabhaga, 


This opinion is conformable to 


Viva dachinta’mani, Dayarahashya, and other works of law. 


Authorities :— 

The text of Vrikaspati, cited in the Vivadachinta’mani: “Of houses and of land acquired 

by any of the geven modes of acquisitign, whatever is given away should he delivered, distin- 
guishing dand as i¢ was left by the father, or gained by the occupier himself. 


At his pleasure he 
may give what himself acquired.” 


It is laid down in the Dayabhaga, that “therefore, since it is denied that a gift or sale 
should be made, the precept is infringed by making one. 
fora fact cannot. be altered by a hundred texts.” 


The passage of Shanthi, quoted in the Da‘yatéhashya: “Land inherited in regular Mies. 
sion, but which had been formerly lost, and which a single (heir) shall recover solely by his own 
labour, the rest may divide according to their duc allotments 
part.” 


But the gift or transfer is not null: 


, having first given him a fourth 


Maen. IH. L. vol. FP. Cha. 5, Case 47, pp. 255, 256. 


Q. A proprietor of a ten-anna share of a landed estate had a son, who died before him, 
leaving a widow and three daughters. The said proprietor having brought the appellant from a 
certain place, gave him in -marriage to one of his three granddaughters, and presented him 
with his entire share of the property as a joutads gift (property viven at a marriage), hy a deed ; 
and it is also proved that the appellant took possession of the property so given, and sold a two- 
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anna share of it with the consent of his wifé ‘which sie was admitted as good and valid by 
the decisions of the zillah and Fepvincial courts. In this case, has the widow of the son of the 
donor a right to sell any protion’ of thé remaining eight-anna share ? 


R. It appears from the evidence v@idduced in this case, that the landed proprietor in ques- 
lon separated his adage of the estate from that of his:co-parceners, and caused it. to: bee - 
gave him in marriage cae one of his three Soenddauniiaes. presenting him wih his ‘entire 
state asa soutaka, or nuptial gift, while his own wife and his son’s widow and two unmarried 
daughters were living ; and that he dicd, leaving directions with the appellant to support his son’s 
widow. Under these circumstances, the property which is specified in the deed of gift, accord- 
ing to law being the appellant’s estate, the deceased son’s. Widow has noright over it, and 
caiziot sell it. It also appears that the deed of gift was attested: ‘by three witnesses ; consequently 
the donee’s proprietory right to the estate specified in the deed being so established, the son’s 
widow has no right to it, and therefore her claim is inadmissible. 


Authorities :-— 
Manu :— After the (death of) father «nd mother, the brethren, being assembled, must 
divide equally the paternal estate: for they have not power over it while their parents live.” 


Visunu :—* When a father separates his own sons from himself, his will regulates the divi- 
sion of his own acquired wealth.” 


DevaLa :—* For sons have not ownership while the father is alive and free from defect. ‘ 


« But wealth received on account of marriage is considered to be that which has been an- 
cepted with a wife.” 


Dacca Court of Appeal, May, 1820. Jagannath Da‘s versus Madan Mohan Chose and 
others. ‘Macn. H. L. vol. II. Ch. 8, Case 50. pp. 262—26+4. 


‘But when the father, for the sake of obviating disputes among his sons, determines their 
respective allotments, continuing however the exercise of power over them, that is not partition 
for his property still subsists, since there has been no relinguishment of it on his part. There- 
fore the use of the term partition, in such an instance, is lax and indeterminate.”* (Coleb. Da. 
bha’. p.17). From this passage of Srikrisuna Tar KA LANKA RA it appears that— 


356 The proprietor of an estate has power to determine the allotments of his 


heirs to take effect after his death. 


* From this it is also inferred that Sar krisuna TaREa” LANKA RA has in & manner recognised 
the power of a proprietor to make a will, which in fact is a gift made in contemplation of death. 
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SECTION II. 
EXTENT OF A CO-PARCENER'S POWER IN UNDIVIDED PROPERTY. 


The authors of the law books respected in the Afi¢hkila’ and other schools maintain, that 
Joint property may nct be given away by one (parcener,) because joint or common property is 
mentioned in the text of Frihaspatti, (‘The prohibition of giving away, is declared to be cight- 
fold: a man shall not give joint property, nor his son, nor his wife, nor a pledge, nor all his wealth, 
nor a deposite, nor a thing borrowed for use, nor what he has promised to another,’’) among 
things unalienable. Therefore, according to the two texts of Vyasa: viz. ‘<A single par- 
cener may not, without the consent of the rest, make a sale or gift of the whole immov- 
able estate, nor what is common to the family,” and “ Separated kinsmen, as those who are unse- 
parated, are equal in respect of immovables; for one has not the power over the whole, to give, 


‘ J 7 < e . e e e 
mortgage, or sell it;”? a single parcener has not power to make a gift or other alienation. 


The notion of these (authors) 1s that a sale or other transfer made by the will of a single 
parcener is invalid, because all have property in the whole wealth; for they maintain a com- 
mon ric¢ht to the whole, vested in all. But JUOMUTAVA HANA, Who maintains a several right to 
a part vested in cach, declares such opinion to be wroag, because there is no proof of it, and citing 
the above two texts of Fya-sa, he concludes saying: “It should not be alleged that, by the texts 
of Fya’sa, one =person has not power to make a sale or other transfer of such property: for here 
also, us in the case of other goods, there equally oxixts a property consisting in the power of 
disposal at pleasure ;”? and adds, “ But the texts of Vya-sa exhibiting a prohibition are intended. 
to show a moral offence: since the family is distressed by a sale, gift, or other transfer, which 
argues a disposition in the person to make an ill use of his power as owner. They are not meant to 


invalidate the sale or other transfer.’ Accordingly, (since there is not in such case a nullity of gilt 


“<< Agin the case of other goods,’’—meaning good, which are not common. “ lere aleo:’’ 1. ¢. in 
the very instance of land &c. held in common. “ Equally exists: intending that there is no distinction 
of ownership. Since therefore there is no general property of parceners in the whole estate, it 1s fallacious 
to suppose, that a plurality of owners constitutes community, and community must therefore be 
considered as meaning the stateggf not being separated. For as propricty exists in the common pro- 
perty, even before partition, there is nothing to prevent the gift or other alienation, by a parcener, 
of his own share, even at that time. This is the opinion entertained by the author of the Da‘yabha‘ga, 
who maintains a partial right toa certain portion (of the estate ascertainable by partition) vested 
in each individual owner. W. Da”. Kra. Sang. pp. 123, 124. 
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or alicnation,) Navrapa gays: “ ; pone 
ya: “ When théti are many persons sprung from one man, who have 


duties apart, and transactions apart, and are separate in business and character, if they be not 


accordant in affairs, should they wive or «< ej 
; Y give or sell their own shares, they do all that as t ase 
they arc masters of their wealth .’* _— ——— 


Euen is also the opinion of Sri‘KRisHna TARKALANKARA and the rest. So according to 
the doctrine of Bongal, 


oun If one or some of the parcencrs dispose of by gift or other transfer his 
or their share or shares in joint property, the disposition is good and valid.t 


: I. Therefore, a gift by a parcener of his own share of the common property i valid, whe- 
ther such gift have been made antcecdent or subsequent to partition. W. Da. Kra. Sang. p. 25. 


Il. A parcener is not forbidden to give his own share generally in this form: “T give you 
my share ;” for then the donee may be admitted, like a parcener, toa distribution: but, even in 


* By this text of Navrapa it is shown that in transactions about to be concluded by one par- 
eener, he has the power to give or therwise dispose of his own share, without the consent of the rest. 


W. Dat. Kra. Sang. p. 124. 


It should not be said, that this text refers to a state of separation, for since the want of ownership 
(by one pareener in the portion allotted to amother) is in that case clearly determined, the consent of 
either to the transactions of the other is totally out of the question. Such being the case, the text 
oe Vrihaspati above cited) which cuumerates common property as not being a subject of donation, must 
© considered merely in the light of a prohibition, and not as meant to invalidate the transfer. It 
is thus stated in the Smritisa’ra and other books. bid. pp. 124, 126. 


+ According to the authorities of Hindu law, which prevails in Bengal, a member of an undivided fa- 
wily may give away, or otherwise alien property, to the extent of his own share of the joint wealth : and- 
T conceive fis disposal of his property by will would be here maintained. i. e. within the limjts of that 
province, in conformity with Jr’mu“ravaHana’s doctrine, that the gift or other alienation, by an un- 
separated co-hcir, may be an immoral act, bat is not an invalid one. 


a 


Lawyers of Bengal hold that an unfit gift, (adeys,) to which class this of undivided property 
belongs, is immoral, and even punishable, but not void, nor voidable ; while one of the other class, termed 
void donation, (adatta,) is null, and also punishable. Colebrooke’s opinion. See Strange’s H. L. vol. IT. 


pp. 419, 3:40. : 


A co-parcener is prohibited from disposing of his share of joint ancestral property ; and such an act, 
where the doctrine of the Mita’kahara’ prevails, (which does not recognise any several right until 
after partition, or the principle of ‘factum valet,’) would undoubtedly be illegal and invalid. But accord- 
ing to the Da‘yabha‘ga, which recognises this principle, and also a several though unascertained right in 
each co-parcener, even before partition, a sale or other transfer under such circumstances would be 
valid and binding, as far as concerned the share of the transferring party. Macn. H. L. vol. I. p. 5. 
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that case, the assent of co-heirs is required for the alienation of immovable property.* Vide 
Coleb. Dig. vol. II. p. 104. 


Legal opinions delivered in, and admitted by the several Courts of Judicature, 
and exmamined and approved of by Sir William Macnaghten. 


Q. Ifa person makea gift of joint property in a proportion exceeding his legal share, 
in this case, is the deed of gift illegal? or will the donee receive the share to which the donor 
was entitled ? 


R. Supposing the donor to have disposed of property appertaining to the joint stock to 
a greater extent than his own share by a deed of gift, that deed does not become illegal and 
void; but the donce is entitled to so much as may be found to be the donor’s property in the 


undivided estate. This is consonant to the Da“yabha‘ga, Da‘yatatwa, Viva‘da-rnavasetu, and other 
authorities. 


Zillah Jungle Mehals, May 26th, 1826. Mac. H. L. vol. IT. Ch. 8, Case 5, p. 212. 


Q. Isa woman competent té@tmake a gift to her son of her father’s estate, consisting of 
Jands and other property, which devolved on her by inheritance? Supposing her father’s pro- 
perty to be in a.state of joint tenancy with his co-parcener, can she dispose of the property 
to the extent of her father’s interest? 


R. Ifthere be neither daughter nor daughter’s son of her father, the woman is compe- 
tent to give the property which she inherited from her parents to herson; and if given, the 
gift must be considered good and valid, even though the property given be joint and un- 
divided. This opinion is conformable to the Da-yabhaga and Dayatawa. 


* 


Authorities :— 


Daxsna :— Presents given to a mother, afather, a spiritual teacher, a friend, a moray 
man, a benefactor, an indigent or unprotected person, and a learned man, are productive of bene- 
fit.”” 

- Na‘ravpa:—“If they severally give or sell their own undivided’shares, they may do what 
they please with their property of all sorts; for they have dominion over their own.” 


Zillah Nuddea, June 7th, 13817. Mac. H. L. Vol. II. Chap. 8, Case 13, p. 220. 


Q. Of three brothers, whose patrimonial estate, consisting of real property, was joint 
and undivided, two sold a certain portion, being their own shares, without the consent of their 
associated brother, who, however, urged no objection at the time when the purchaser got the deed 
of sale registered and the estate transferred to his name in the records of the collector’s office. 
In this case, is the sale good and valid, or otherwise ? 


> 


 econiiinankameemenmamttmionmnnn aon Iancmeneneettanmatatentinitettte ne me tee eters nee ons ai enn neem mee tee = tape a 





o »@ In faut; the requiring of the assent of co-heirs in tho case of separated’ brethren, is for the pur- 

ose of ascertaining tho fact of partition and settling the limits, like the consent of townsmen and neigh- 
Fouts, as has been shdéwn in the Mita’kshara””’ (Da’. T. p. 27). This dictum of Raoaunanpana is 
applicable to-this instance also, according to the maxim: “the ‘sense of the law ascertained in one in- 
staa®®, is applicable in others also, provided there be no impediment.” 
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2, ae. When the. twe ..brothers sold a portion. of their shares of the undivided. immovable 
property, and when the Property was transferred, the other brother expressed no objection to 
the transaction. It may therefore be inferred that he was a consenting party thereto, but, even 
without his sanction, they were competent to sell their own shares, for they are masters of 
their own wealth. Acvording to the doctrines of the Da’ yabhavya, Daryatatwa, and other law 
books currentin Bengal, the sale is good and valid. 


= 


Authoritey :—~The text of Na’rapa, aslaid down in the Da‘yabha'ga: “ When there are 
many persons sprung from one man, who have duties apart, and transactions apart, and are sepa- 
rate in business and character, if they be not accordant in affairs, should they give or sell their 
own shares, they do all that as they please, for they are masters of their own wealth.” 


Dacca Court of Appeal, February 22nd, 1820. 
Datta. Macn. H. L. vol. TI. Chap. 11, 


Sadaénanda Sarm& versus Ra’m Chandra 
Case 1, pp. 291, 292. 


Q. Two brothers are living in the same house, and joint sharers of an undivided estate. One 
of them disposes of his unascertained share of the estate by a deed of sale toa stranger. Is 


such sale good against the heirs of the other? An answer to this question is required to 
be delivered according to the law of Bengal. 


R. Such sale is good and valid. 


Authorities :-— 


di ‘Although the two texts of Vyasa are quoted in the Da‘yabha‘ya :-—“ A single parcener 
may not, without consent of the rest, make a sale or gift of the whole immovable estate, nor 
of what is common to the family ;” and. “ separated kinsmen, as those who are unseparated, 
are equal in respect of immovables: for one has not power over the whole, to give, mortage, 
or sell it,” yet the author proceeds to state “it should not be alleged that by those texts on¢ 
person has no power to make a sale or other transfer of such property. For here also (in the 
very instance of land held in common), as in the case of other goods, there equally exists a 
property consisting in the power of disposal at pleasure. But the texts of /; yasa exhibiting 


a prohibition are intended to show a moral offence: since the family is distressed by a sale, gif t, 


or other transfer, which argues a disposition in the person to make an ill use of his power 


They are not’ meant to invalididate the sale or other transfer.” Davyabharga. 


as owner. 


“2nd. Should they give or sell their own shares, they do all that as they please, for they 
are masters of their own wealth. Text of Narada, cited in the Da‘yabha‘ga. 


Srd. The gift or other transfer of immovable property even, whether divided or undivi- 
ded, is valid, because it is practicable to ascertain the respective shares at a subsequent period by 
the casting of lota or other means. Commentary of Srikrishna Tarka‘lanka‘ra on the Da-yabha‘ga. 


Sudder Dewanny Adawlut, April 8th, 1815. Bgidya Nath Ba‘narjyé, Appellant, versus 
Shambhu Chandra Ba‘narjy4é, Respondent. Mac. H. L. vol. II. Chap, 11, Case 24, pp. 313, 314. 


a Tn the case of Bhavani’ Praséd Goh versxe Musst. Ta rémani, it was determined by the 
ae Dewgnny Adawlut that, according to the Hindu law.as current.in Bengal, a co-parcener 
may dispose of, by gift or otherwise, his own undivided share of the ancestral landed property, 
notwithstanding he may have a daughter and a daughter's son living (S. D. R. vol. JIT. 198.) 
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While in the case of Nanda Ru’m and others, it was determined that, according, to the law as 
current in Behar, a gift of joint undivided property, whether real or personal, ie not valid, even 
to the extent of the donor’s own share (S. D. A. R. vol. IIT. p. 232). 


II. The same doctrine was held in the case of Ra’‘mka‘nai Ra’y and others versus Banga 
Chandra Ba‘narjy4, (Jéid. p.17;) and the subject is more fully discussed by Mr. Colebrooke, in 
a Note to vol. I. pp. 47 & 117. 


358 While unseparated co-parceners are minors and incapable of giving their 
consent to an alienation, even one person, who is capable, may conclude a sale and 
the like, of the joint property (including others’ shares,) if a calamity affecting the 
whole family require it, or the support of the family render it necessary, or indispen- 


sable duties, such as the obscquies of the father and the like, make it unavoidable. 


« Even a single individual may conclude a donation, mortgage, or sale of immovable proper- 
ty, during a scuson of distress, for the sake of the family, and especially for pious purposes.’”’* 


2 


358 But where co-parcencrs are not incapacitated by minority and the like to 
give consent, and are not absent, there their consent to an alienation of the joint pro- 


perty, though made for any of the allowable causes as above, is necessary for the 


validity of the transaction. 


For when the right of the eldest or a younger brother, if capable, to take charge, of the 
whole family 1s pronounced dependant on the will of the rest, as declared by Narapa: “ Let 
the eldest brother, by consent, support the rest, like a father; or let a younger brother, who is 
capable, do so: the prosperity of the family depends on ability,”’+—then the consent of all, who 
are capable of giving consent, is certuinly necessary in an alienation of the joint property though 
it may be for the behoof of the whole family. 


Legal opinions delivered in, and admitted by, the several Gourts of Judicature, 
and ecamined and approved of by Sir William Macnaghten, 


Q. There is a family, consisting of five uterine brothers, of whom two are adult, and the 


othore under age. Is the eldest brother, in this case, competent to scll the ancestral landed 


® Vya‘sa as cited in the ‘Vivadabhanga raava ; and VarrmaspaTi ag cited in the Ratna’ kara, &e. 
Vide Coleb. Dig. vol. II. p. 189, and Mita’ keshara’,-p. 257. " + See Coleb. Da’. bha’. p. 17. 
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estate which is in common, himeelf signing for his four brothers, as well as his own name, in 
the deed of sale? and supposing him to have sold it, is the sale legal or otherwise ? 


Rv Ifof the brothers some are adult and others minors, the eldest is competent to sell the 
morn immovable property for the maintenance of his minor brothers, for the performance of 
their. initiatory ceremonies and . so forth, for the excquial rites of his father, and for the’ discharge 
of the. debts, incurred by the father; but excepting under these circumstances, he cannot sell any 


portion exceeding his own share. If he should have made the sale, excepting: under those cireum- 
stances, it must’ be considered void. | 


“illah Beerbhoom, August 20th, 1818. Maen. H. L. vol. I. Ch. 11. Case 6, pp. 296, 297. 

Q. There were three uterine brothers in joint possession of some’ ancestral landed pro- 
perty; one of them staid at home to conduct the affairs of the family, and superintend the es- 
tate, and the other two procecded to a foreigm country to obtain office. In this ease, is the bro- 
ther who manages the estate, entitled to sell or mortgage the property for a certain term, while 
the other brothers are at a distance? 


R. If two of the three associated brothers, having left a brother at home to manage their 
joint property, proceeded toa distant country to obtain office, the managing brothcr may mort- 
gage and sell the whole or a part of the undivided patrimonial property for the support of the 
family and religic us purposes, even though there be no consent on the part of his co-parceners; in 
like manner as he may, without his brothers’ sanction, dispose of his own share for the mainte- 
nance of his own dependants, This is conformable to the Dayabha gu, Day ‘yakramasang yraha, and 


other legal authorities. 


Authorities :-— 


“But if the family cannotde supported without selling the whole immovable and other pro- 
perty, even the whole may be sold or otherwise disposed of.””?) Vuinatr Manu :—“ The support of 
persons who should be maintained, is the approved meuns of attaining heaven: but hell is the 
man’s portion if they suffer. Therefore (let the master of ao familly ) carefully maintain them.” 


This is the doctrine contained in theLa “yabha'ga. 
“ Should even a slave make a contract (in the name of his absent master) for the behoof of 
the family, that master, whether in his own country or abroad, shall not rescind it.” Da‘yakra- 
‘madhugraha. : 


“ But in time of distress, for the support of his household, and particularly for the performance 
‘of réligious duties, even a single co-parcener may give, mortage, -or sell the immovable estate.” 


“Ifa debt be incurred bya slave for the support of the family of his master, it must be 
discharged by the master.” This is the opinion of the author of the / iru duchinia mani, 
Calcutta Court of Appeal, January 13, 1817. Macn. H. I. 
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CHAPTER Y. 


ON SUBSTRACTION OF WHAT HAS BEEN GIVEN. 


 ‘Phis.is the fifth of the eightcen titles of (our) law: it comprises the four kinds of aliena- 
tagns,: which are thus declared by Na‘napa:—“In civil] affairs, the law of gift ts four-fold ; 
whet may. er spay not he given (i. e. what is a fit or unGt rift) and what i is or w not a valid 
gift.” See Coleb. Dig. vol. U1. pp. 04, 95. 


WHAT IS REQUIRED FOR THE VALIDITY OF A GIFT. . 
360 For civil purposes all that is required to render a gift valid is , the proof 
of the donar’s having power to mike such gift and of his being of a sound dis- 


posing mind when he made the gift. 


“ Lut the acceptance be public (a), espozially of immovable prorerty: and delivering what 
may be given and has bean promised, let not a wise man resumo the donation.” Ja°aNnvaAVALKYA. 


(a) “ Public ;° ;’—i. e. In the presence of witnesses ; ; let him so act that ho may pot after- 
wards say, ‘this was n?t given by me,’ but intrasted for uso. Coleb. Dig. vol. IT. p. 160. 


“« Evidence is said to -consist of iwritten proof, tapas: and witnesses. In the absence 
of all these, one of the divine tests is presctibed.’ _ Jaanyvavabkya, cited in the Alitapshara’. 
‘See Maen. ‘H. L. vol. I. ‘p. 195. 


“ Land is conveyed by six formalities, by the assent of townsmen, ,of kindred, of neighboyrs 


and of heirs, and by the delivery of gold and of water.” Although it is ordained by this text 
nhew-to make: a gift-of-land,. yeti that, regards a donation for religious uses. 


361 A-gift-by word of -mouth 1s as aes asa gift by a deed. 

eas aaa deed 18 nothing but a proof of the gift made. And_as a written gift is esta- 
sblighed: on proof of the deed of gift, so a verbal gift is established | on proof of the. donor’s declara- 
‘ion: to that! effect. . 


. Bow etvil purposes, a written contract of gift is proper; in the want.of that, the _dopation 
 tehrhuld: be zattested. §/ idé’ "Coleb. Dig. vol. IT. p, 160. 


* The authorities &c. for this. will be subsequently. given. 
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| 362 The donor’s right in the property, given, does not cease to exist unless 
it be accepted by the donee. 


I. Although the donor’s right may cease by relinquishment, yet as the gift is incomplete 
without acceptance by the donee, and as in such case it is said to be void, the donor’s right 
again accrues. So Na-rapa :—“< When a man desires to recover a thing which was not duly 
piven, it is called ‘subtraction of what has been given;’ (and this is) a title of administrative 
justice.’ Raciuunanpana in Shuddhitatwa. 


II. When a donor makes a gift to a person (absent) with assurance that the donation will 
be accepted by him, the donee’s right accrues thereto, but if _itbe known that the eift would 


not be accepted by the donee, the donor’s right is not extinguished. Srivkrishua’s Comment on the 
Da‘yabhaga. 


363 In the case of a conditional gift the right of the donor is not extinguished 
nor does that of the donee accrue unless the condition made be fulfilled. 


364 If two (adverse) parties claim a property upon the allegation of gift, and 
if it be not known whose title is of prior date, then he of them is entitled (to it) who 
proves his possession ; but if there be no possession of either of the parties, then 


he is entitled to it to whom the gift is proved to have been previously made. 


I. “A title (a) is more powerful evidence than possession unaccompanied by hereditary suc- 
cession. Where there is not the least possession, there a title 1s not weighty.” JATGNYAVALKYA. 
See Maen. H. L. vol. L. pp. 212—217. 


* But such is the case only, when of these two the priority is undistinguishable ; but when it is as- 
certained which is tirst in point of date, ‘and which posterior, then the simple prior title affords the 
stronger evidenced. Or the interpretation of the text, “A title is more powerful than possession unaccom- 
panied by hereditary succession : where there is not the Teast possession, thero a title is not weighty,’ may 
be aa fullows :-—In the case of the first acquirer, if a title be proved by witnesses, it is of greater weight 
than possession unaccompanied by hereditary succession. Again, possession accompanied by hereditary 
succession, vested in the fourth descendant, is more weighty than a title proved by document ; but 
‘a tho case of an intermorliate (claimant,) a title accompanied with even a small degree of posscasion 
+. Lotter than a title destitute of possession. This has been expressly declared by Na‘rapa: “ For 
the first, gift is a cause ; for an intermediate (claimant,) possession with a title ; but long and heredi- 
tary possession alone, is also a good cause.” Mita’ kehara’. See Macn. H. L. vol. I. p. 219. Such is also 
the opinion of Raanunanpana. See Fyavahe'ratatwa. 
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(a) A title arises from gift, sale, or other cause of right, Jdid. p. 212. 


II. “In all other matter, the latest act shall prevail; but in the case of pledge, gift, 


or sale, the prier contract has the greatest force.” Ja “ONYAVALKYAy eited in the Afitahshara’. 


See 
Macn. i ].. vol. I. pp. 199, 200. 


+ 365 The rules which rospect the gift of a property equally apply to the sale or 
mortgage of it. 


Vor the texta. which prohibit gifts of any portion ef.joint property, or of the whole of a 
man’s sole property, equally forbid the sale and mortgage of it; because such prohibition is 


grounded on the appprehension of the family being distressed, and the family may be distressed by 
sale and mortgage as well as by gift. See St. I. L. vol. IL. p. 421. 


Legal opinions delivered in, and admitted by, the several Courts of gidicature, 
and examined and approved by Sir William Muaenaghten, 


Q. 1. An unassociated Tlindu, before a large assembly of persons, verbally nominated 
the plaintiffas a fit subject to perform his exequial rites, and to take his entire property. In 
this case, is the plaintiff, after his death, entitled to succeed him ? 


R. 1. Supposing the deceased to have appointed his relation’s son (the plaintiff) to per- 
furm his exequial rites, and to have verbally made a gift in his favour; in this case, the plain- 


tiff, if he offer up the requisite oblations to the manes of the deceased, is entitled to succeed to 
his property. 


Q. 2. If there be the deceased’s brothers of the whole blood or other relations living, have 
they any night to share the inheritance ? 


he 2; The’ ehaothers and other relations have no right to the succession, because the de- 
ceased was master of his own wealth of all sorts. 
Zillah Sylhet, June 6th, 1819. Macn. II. L. vol. TI. Ch. 8, Case 21, pp. 230, 231. 


Q. 1. What are the circumstances which render a gift null and void ? 


R. 1. Ifa gift is mada.by a person under the influence of lust or anger, or having no title 
or ownership, or being grievously disordered or disturbed 1n mind, or intoxicated, or during 
madness, or in pain, through mistake, or in jest, under impulse of fear, or afflicted with grief, 
or the like, such gift is considered null and void. 


Authority Katya YANA :— What has been given by a man under impulse of lust, or 
anger, or by such aa are not their own masters, or by one discased, ‘or deprived of virility, or 
inebriated, or of unsound mind, or through mistake, or in jest, may be taken back.” 


Q. 2. Ifa person, while afflicted by a sickness from which he died, made a gift of his 


property, being however at the time in full possession of his mental faculties, in this-case, is 
the gift legal and valid ? 
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- BR. 2 Notwithstanding the fact that the gift was made during a mortal illness, if the 
donor, at tha tim: of his making tho donation, was of sound mind, this gift is legal and valid.* 


Q. 3. 


How lonz does th> minority of the female continue ? 


R. 8. Tho minGWity of a female continues until she has attained fifteen complete ycars of 
age. 


Zillah Dinagepore, March 26th 1814, Maen. H. L. Vol. II. Ch. 8, Case 12, pp. 218—220. 


e e ° ° e e e ve ) e 
Q. A /iinwla, hoing un waperin: sister’s son living, made over his entire estate, cons'sting 


of movable and immovable property, which he had acquired by dint of his cwn industry, hy gift | 


to a wom:n whom he kept as a concubine. At the time when the deed of gift wus executed, 


he was afflicted by illness, which terminated in his death two days afterwards. In this case, is 
the gift leral; or supposing it to be void and illegal, will his entire property devolve on his 
sister’s son ? 


R. Supposing the person alluded to in the question to have made over his sclf-acquired 

real and personal estate by gift tv his concubine, while his uterine sister’s son was living, and 

presuming him to hove been, at the time when the deed was executed, of sound disposing mind, 

in that case, the alienation is good and valid; otherwise it has no validity, and the sister’s son 
w ill inherit. 


Manu says :—“ He may give it away at his pleasure, or he may defray his expenses with 
such wealth.” © 


Narada :——“Though generally his own master, what a man does while disturbed from his 
natural estate of mind, the wise have declared not dongbecause he is not then his own master. ’? 
Patna Court of Appeal. Macn. H. L. vol. II. Ch. 8, Case 39, pp. 216, 247. 


Q. A person having a wife and two daughters, made a verbal gift in favour of one of 
them of his whole ancestral landed. and other property: in this cagg, is the gift legal or other - 
wise ? 


R. Under the above circumstances, the gift orally made by the father to one of his daughters, 
though when he made the gift there were his wife and another daughter living, is legal and 
valid. | | 7 

Zillah Burdwan, April \Ath, 1821. Macn. H. I. Vol. II.,Ch. 8. Case 85, p. 243. 


Q. 1. A person makesa gift of some immovable property to his daughter’s sons, who 
are under age, and live under his control. The donor keeps the property given in his own posses- 


Sion, Under these circumstances, should the gift be considered: valid and binding, or otherwise ? 


R. 1. Supposing the donor to have bestowed the cstgte on the minor sons of his daugh- 
ter, who are under his care and protection, and that he retained the property in his own possession 
during the dotvecs’ minority, in this case the gift is legal; but if, on the expiration of the donces’ 


~~ ow 








reve eqpewenenieh 1 omar am 04 Ot Dee = cine ips ren cee ne oe — ee ee ee ee <5 remem st aan ee Br 8 eee oe 


* But see wate to case 39. 


+ This opinion, and the one which preceded,it to the like effect, must be received with some degree 
of qualification. It has heen laid down as a general principle by Mr. Colebrooke, in his treatise on 
Obligations and Contracts (book [V. §§,645,) that, “by the Hindu law, a gift or gratuitous contract 
made by a person afflicted with an inctlrable distemper, is void. His equanimity. being disturbed, he 
does not possess the ‘self-control requisite to « valid act and legal’ disposal of his property.” It follows 
that, to uphold a gift made on a death bed, there should t# the clearest proof of sound disposing mind, 
to repel any presumption which might exist to the contrary. : 
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' minority, the donor continued to retain possession of the property, and the donees had not in 
any manner exercised onwership over it, the gift in such case is not valid or binding. 


Q. 2. Supposing the donor above mentioned to have disposed of a small portion of his an- 
vestral landed property also by a gift to his daughter’s sons without the consent af his own Kons, 
is the gift of such property legal, or otherwise ? 

R. 2. Though the donor’s sons may not have consented to the gift, yct he was autho- 
rised to give a small portion of the landed estate which descended to him, to his c¢randsons in 
the female line: consequently the gift is good and valid. 


Aitlah 2t-Pergunnahs, January 3ist 1810. Maen. HL. vol. I. Ch. 8, Case 36, pp. 24:3, 
2 bh. | 


Q. 1. A family, consisting of three brothers, having come to a division of their ancestral 
movable and immovable property, separated themselves from each other, and enjoyed their re- 
spective acon Under these circumstances, is one of the brothers having a wife, a daughter, 
a daughter’s son, and a childless widow of his son, without their consent, competent to give his 
landed estate to his.two younger brothers? If consent be necessary in this case, whose consent 
Is. required ? 


R. 1. Ifthe associated brothers, having separated themselves from each other, live apart 
in'the’enjoyment.of their respective shares of the patrimony, and one of them, during the life 
time of his wife, daughter, daughier’s son, and son’s childless widdw, without their consent, give 
his own share to his two younger brothers, he is competent to do so, because he is master of 
his own share, and is by no means dependent in respect of it. 
the Du‘yabha'ga and other authorities curront in Bengal. 


This opinion is conformable to 


Authorities :—~The text of Nanapa, cited in the Da‘yabhaga, &e. See Ante p. 625. 


Q. 2. 
pense attendant on the donor’s being carried to the river side, when af the point of death, also 
the expense attendant on his exequial rites, the maintenance of his son’s childless widow, and 
should discharge all his debts ; and if the donee fulfilled some of the conditions, leaving others 
unperformed, in this case, has the deed of gift validity or other wise? 


If it were conditioned’in the deed of gift, that the donees should supply the ex- 


R. 2. Supposing the donor to have conditioned in the deed of gift, that the donees should 
defray the necessary expenses of his being carried to the river side at the point of death, of his 
exequial rites, of the subsistence of his son’s childless vidow, and should also satisfy his debts, 
and the donees to have fulfilled the whole of the conditions as mentioned in the deed, then the 
instrument becomes binding; but not so,1f the whole of the conditions are not fulfilled, in 
which case the deed of gift has no validity. In the case of a gift, the donor’s will is predomi- 
nant ; and where all the conditions made by him in the deed of gilt are not fulfilled by the donees 
it is not followed by the creation of their property in the giff, as a conditional gift depends on the 
performance of its conditions, and when those are fulfilled, it becomes complete. 


Authorities :—“ For the will of the giver is the cause of. property.”? Da‘yathaga. “If the 
subject pay not revenue, the grant, being conditional, is ene the breach of the condition. ” 
 Fiva'dabha’nga rnava and other authoritics. 
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Q. 3. Supposing the donor, during his illness, but in the full enjoyment of his faculties, to 
have executed the deed of gift; in this case, is it complete and binding ? 


R. 3. Under the circumstances stated, the deed of gift must be considered good and valid. 


Authorities :—The fullowing passage is cited in the Fiva‘davangarnara and other tracts ; 
‘‘ What has been given by men agitated with fear, lust, grief, or the pain of an incurable desease, 
&e. must be considered as ungiven.” 

Zillah Beerbhoom. Maen. H. LL. vol. IL. Chap. 8, Case 15, pp. 221-~223. 


Q. A Boiragi, or religious mendicant, executed a deed of gift in favour of a person 
of his own order, by which he assigned over to him his entire property, movable and immovable, 
stipulating in the deed, that on his (the donor’ s) death, the donce should exercise proprietary 
right over the property given. The donee died before the donor, who continued in possession 
of the property during his life-time, and some time afterwards died. Now the donec’s pupil, who 
is by law considered as his heir, claims the property ussigned. In such case, is such pupil 
entitled to the property in virtue of the deed drawn out in favour of his preceptor, or otherwise ? 

‘R. Supposing the donor to have assigned his property, movable and Immovable, to the 
mendicant (the donee) in this form, “you will derive the right of ownership over my pro- 
perty after my death,” and the donce to have died previously to the death of the donor, the 
donee’s property had not accrued over the thing given, and if there was no particular provision in 
the deed that the donee’s heir should tuke, in case he died before the donor, the donee’s pupil has 
no legal claim to such propert y. 

Zillah Jungle Mehals, March 29th, 1819. H. L. Vol. 11. Ch. 5. Case, U1. p. 218, 

Q. 1. A person assigns his whole property, or 4 part of it, by a written instrument, to 
another, mentioning in the instrument that, during his and his wife's lifutame, they should 
retain the property assigned in their own possession, and that, alter their death, he (he ussipnee,) 


Maen. 


having performed their exequial rites, ‘should enjoy it; but some time afterwards he gives a part 
of the property so assigned to unother person, and delivers the gift into the latter donee’s 
possession. Under these cirewmstauces, has the last giit validity, or will it be annulled on the 
strength of the former one ? 

R. 1. Supposing the person to have assigned the property in favour of a Bra hana for 
performing religious ceremonies, as the worship of idols, solemnization of obsequies, and the 
like, and tho assignee should perform the required conditions, the latter gift cannot be considered 
good and valid, but ifthe have bestowed it inthe presence of the former assigree, and the latter 
donee have enjoyed it without. molestation, then the last gift is irrevocable. 

Q. 2. | 
part of it to another person by deed of gift, and put him (the latter donee) into possession of 


If the assignor, during the time he retained the property in his hand, transferred a 


the gift, and again dispossessed him therefrom, in this case, can the latter donee bring an action 
against the donor for the gift in virtue of the deed? 

R. 2. Under the circumstances stated, the latter ‘donee is authorised to sue the donor to 
obtain posscssion of the gift, and the donor is bound to satisfy his claim. 

Q. 8. The former assignee, on the death of the assignor, having performed the acts re- 
quired in the deed of assignment, claims the property occupied by the latter donee ; in this case, 
is the assignee entitled to such property ? 

R. 3. Supposing the assignor to have bestowed immovable or other property which he 


had in his own possession to another person, and to have put the donee into possession of 
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it, then, on the death of the assignor, the assignee cannot legally suethe latter donee for the 
property. Should the assignee have fulfilled the injunctions prescribed in the deed, he is enti- 
- tled to the assignor’s whole property, excepting that part which was given to the latter donee: 


/Q. 4. A peson having made a gift of his real and personal property to another, executed 
adeed to that effect. Inthis case, ishe (the donor) competent to retain the gift in his own 
possession for the period of fifteen or twenty years ? 


R. 4. 


maxim. - 


The donor is incompetent to keep the gift in his own possession. This is a received 


Calcutta Court of Appeal, March 3rd, 1803. Govindra’m Misra versus Kishore La‘) Sukal, 
Mac. H. L. Vol. IT. Ch. 8, Case 1. pp. 207--208. 


Q. A widow of the fourth class who had no son, having reserved some immovable pro- 
perty left by her husband for her own maintenance, disposed of the remainder by a deed of gift 
in favour of her husband’s brother’s sons, her own daughter’s son being present at the time, 
and not objecting. Fifteen years after the gift, she sold the property (which had been already 
given) to a stranger, and the deed of sale was attested by her daughter’s son. In this case, 


which of these transactions should be upheld ? 


R. It may be inferred that the donor’s daughter’s son consented to the gift, from his 
making no objection at the time, or during the period of fifteen years subsequently to tho gift. 
The gift, therefore, should be consided valid and binding. The sale which was witnessed by the 
daughter’s son cannot be censidered complete, for there existed no right in the widow over the 
property sold. Both gift and sale are the means of the extinction of property. Here the first 
act, in other words, the gift, shall prevail. 


‘ Authorities :— 


The following are the texts of Na“rana, Katyayana, and Vaiuraspatr :— Ifa man, having 
bailed or pledged a thing to one person, pledge or sell it to another, the first act shall prevail.” 
“In all other contested matters, the latest act shall prevail ; but in the case of a pledge, a pift, 
or a sale, the prior contract has the greatest force.” 


Maen. H. . Vol. TH. Ch. 11. Case 25, p. 315. 


Q, A landed proprietor sold his estate to the plaintifi’s father, and he executed a deed of 
‘sale for the same in the purehaser’s favour; but, when the sale was contracted, the estate was 
under 2 mortgage, un which account the seller was unable to deliver the property sold into the 
purchaser’s possession. Five years‘ after the transaction, the vendor sold the same estate to the 
defendant, and, having redeemed the mortgage with the purchase money, delivered it to the de- 
fendant (the second vendee), who is still in possession of the estate. In this case, will the pro- 


perty in question revert to the first purchaser, or will it remain with the second one ? 


R. Ifa rerson having sold his lands to one individual, again sell the same property to 
another person, the first. purchageg is entitled to the property. This is consistent with the general 
opinion .* 





* “Tn all other contested matters, the latest act shall prevail; but, in the case of a pledge, a gift, 
ora sale, the prior contract has the greatest force.’ It may. be objected that, according to thia doctrine, 
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Zillah Chittagong, July 30th, 1813, Ma‘gan Dass," versus Madanmohan ane others. Macn. 
H. L. vol. II. ch. 11. Case 11. p. 303. 


It has been held by Messrs Colebrooke and Stewart, Judges of the Sudder Dewanny Adawlut, 
that, according to the law as current in Mithila’,* a verbal mortgage of immovable property for 
a period of ten years is valid, provided such property remain in the hands of the mortgagee. 
Sha’m Singh versus Musst. Umrdoti’, 28th July 1813. S. D. A. Rep. vol. II. p. 74. | 


According to the law as current in Mithila’, a verbal gift of immovable property is inva- 
lid, wheré the donee has never been in the possession of property.* Ibid. 


A verbal gift by a Iindu, who was upwards of eighteen years of age, made the day before 
his death, he being at the time in full possession of his senses, 18 held to be valid. Gositin Chand 
Kabiraj versus Musst. Krishnamani and another. 8th July 1836. S. D. A. Rep.vol. VIL. p. 77. 


SECTION 1.--ON UNFIT GIFTS. 
(That is on gifts and other transfers of property inalienable.) 


Inahenable things enumerated by Vrinaspati, Kavtya’vana, Na‘rapa, and Daksa, are as 
follows :— 


Vrinaspatt :——“ The prohibition of giving away is declared to be eight fold: a man shall 
not give Joint property, nor his son, nor his wife, nor a pledge, nor all his wealth, nor a deposit, 
nor a thing borrowed for use, nor what he has promised to another.” : 


Ka'rya yan :—‘ A wife, or ason, or the whole of a man’s estate, shall not be given away 
ot sold without the assent of the persons interested (a); he must keep them himeclf; but, in 
extreme necessity, he may give or sell them ; otherwise, he must attempt to do no such thing: this 
has been settled in codes of law.” 


(a) “Without the assent of the persons intcrested,”’—that is, of the son, wife, kinsmen, 
and so forth. Coleb. Dig. vol. II. p. 106. 


_ Narava:—What is bailed for delivery, what is lent for use, a pledge, joint. property, 
a deposit, a son, a wife, and the whole estate of a man who has issue living, the sages have 
declared inalienable even by a man oppressed with grievous calamities, and (of course) what 
has been promised to another.” Coleb. Dig. vol. II. p. 97. 


the first sale should be avoided by the mortgage, from its having been made previously to the sale. The 
meaning of the text, however, is, that where a person mortgages his property fora valuable consideration 
to one person, and mortgages the same property to another, the first mortgage shall hold good; but in 
a case where aman mortgages his property, and subsequently makes a sale of the same property. the 
latest contract will have superior force, on the satifaction of the debt for which the property was mort- 
yaged.: in other words, that a prior pledge shall avoid a subsequent pledge, not that a prior pledge shall 
avoid a subsequent gift or subsequent sale. a “e 


* In the matter of verbal gift, &c. there is no difference between the Hindu law current in Mithila’ 
and that in Bengal. 


+ In this text of Ka‘rya’vana the gift or sale of a son or wife, without the assent of the parties in- 
tereated, and without extreme necessity, is forbidden: it is not said that the gift or sale is void. 
Coleb. Dig. vol. IT. p. 106- . ; : 
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Na‘raba, forbidding (such a) gift or sale even in extreme distress would contradict Ka‘rya~- 


yaNna. Therefore, in the utmost distress, a son and the rest may be given away, with the assent 


of the persons interested ; but even in such circumstances, the gift may not be made without 


their assent. Such is the demonstrated rule. Coleb. Dig. vol. IT. p. 106. 


A son is also given for the purpose of adoption; (this being done) as an act of duty to re- 
lieve the adoptor’s distress arising from the want of male issue, no penalty is incurred. 


The assent (required) is (found in) the want of opposition ; forit is a rule that not to forbid 
is to assent.* Coleb. Dig. Vol. p. 106. . 


Daxsna :— Joint property, deposits for usc, bailments in the form called Nya-sa, pledges, 
« wife, her property, deposits for delivery, bailment (in gencral,) and the whole of a man’s es- 
tate, if he have issue alive,t are things which the learned have declared inalienable even in times 


of distress: the man who gives them away 1s a fool, and must expiate (the sin) by penance, ” 
Coleb. Dig. Vol. IT. p. 106. 


ILere nine things are declared inalienable; but ason is not mentioned : including a _ son, 
ten things (and persons) may not be given. WVrinasrati declares the prohibition of giving away 
to be cight-fold : though deposits may be considered as comprehended in his text under the term 
cay ity? still female property 1s not included in that text; and what is promised, not included 
by Narapa (in the number of eight unalienable things,) is included in that number by Vaiuas- 


pati. On this mutual comtradiction CHanpESHAWARA remarks: “it is not implied, that the enu- 


meration of inalienable things, as delivered by other sages, ts.curtailed by what each himself 


* Therefore the gift of a son under the age of five years may be valid; and it appears that dona- 
tions may have force , even without the assent (of the persons interested). Coleb Dig. Vol. p. I08. 


The gift of a son should however be according to the text of VasHIsHTa :—“ A son formed of semi- 
nal fluids and of blood proceeds from his father and mother, as an effect from its cause: both parents 
have power (for just reasons,) to give, to sell, or to desert him ; but let no man give or accept an omy 
aon, since he must remain to raise up a progeny for (the obsequies of) ancestors. Nor let a woman give 


or accept a son, unless with the assent of her lord.”’ See Coleb. Dig. vol. II. p. 108. 


See also the 
chapter treating of adoption. 


+ “If there be issue alive :’’—if there be a son, grandson, or great grandson, who have equal dominion 
(over the property,) it is ordained by Na“papa and many other sages, that the whole of a man’s estate 


may not be given away: and if any person, though he have issue living, do give away his whole estate, he 
‘shall be fined. Coleb. Dig. vol. II. p. 111. 
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deglares,’ Consequently, where mine things are (declared) inalienable; itis true of eizht; and if 
ten or eleven things be so, the same is affirmed of nine or eight. Coleb. Dig. Vol. II. p. 110. 


Although it is said by Daxsna that Séri-ddan is inalienable even in the time of distress, yet 
according to the texts of the other sages it has been established that the husband is competent 


to take his wife’s Stri dhan and to make a sale or the like of the same in the time of distress. 
See the Chapter treating of Stri’dhan. 


‘The lawyers of Bengal hold that, of things inalienable, the alienation of some of them is 
invalid, and that of the rest is valid. That is to say, gifts unfit by reason of the want of pro- 
prietory right, are necessarily null and void ; but that gifts unfit, because they are prohibited by 
general rules, may be valid, though the alienation thereof is immoral or moral according to 
special circumstances.* They are as follows :— 


366 The alienation of deposits for delivery or usc, bailments in the ‘form of 
nya‘sa, pledges, things borrowed for use, and without a legal cause the alienation 
of joint property exceeding one’s own share, and of Siri’dhan without distress, arc 


invalid. 


Because of the want of proprietory right. 


i. .Manu:—* A contract made, by a person intoxicated, or insane, or grievously disordered 
or whally dependent, by an infant, or a decrepit old man, or by aperson without authority, 
is utterly null.” 


Il. Ja’anyavaLKya :-——“ A contract made by a person intoxicated, or insane, or grievously 
disordered, or disabled, by an infant, ora man agitated by fear or the like, or by a person 
withwut authority, ig utterly null.” Coleb. Dig. Vol. II. p. 193. 


367 The gratuitous gift of a wife and son without (their) opposition, and the 
gratuitous alienation of the whole of one’s own share in the joint property, and of his 


sole estate if he have issue alive, are valid but immoral. 


* Mr. Colebrooke’sdys: “ Lawyers of Bengal hold, that an unfit gift, (edeya.) to which class this of 
undivided property belongs, is immoral, an! even punishable, but not void, nor voidable. (See Str. H. L. 
vol. IL, p. 420), Therg-appears, however, exceptions to this rale. It-has been shown that alienation by 
a man, of the property in which he has no proprictory right,—such as deposits, &c. which are compre- 
hended in the class of gifts unfit, is necessarily void: this has been maintained by the learned gentleman 
himself, (See Str. H. L. Vol. IT. p. 421) while on the other hand the alienation of one’s sole property 
or hie-share in the-joint estate, for loigal causes: and df! his' wife's Str#dhan in distress, is held to be both 
moral and valid. — | a a mee, 
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one’ ‘ow ahiare in the joint estate or of his sole estate, and"of the wife’s oat 
calamity affecting the family, for the support of the famnily, or perfor- “4 
Tae of indispensable duties are moral as well as valid. 


es Patree 6 cndn “for adoption, and the alienation of property exceed- °*”*t"™ 


7 Na‘napa :~e Even a single individual may conclude a donation, motgage, or ab of Authoutey’ 


inmovable property, during a season of distress, for the sake of the family, and especially for pious 
Pepotes, ” Ante p. 627. 


* IL. But, if the family eannot be supported without gelling the whole immovable or other 
property, even the whole may be sold or otherwise disposed of. Ooleb. Dé. bhé, p. 80 


4 
Legal opinions delivered in, and admitted by, the sevral Conrts of Tudscature, 
aud examined and approved of by Sir Witliam Macnaghten. 


Q. A person leaving a widow ands son, died possessed of some landed property in joint 
tenancy. Subsequently to his death, his son died childless, and his share of the joint property 
wus illegally taken possession of by his father’s brother’s sons. The widow made a gift of the 
property in question to her daughter’s son, and, having joined with him (the donee, ) sold it to 
a third person. In this case, is the sale legal and valid? 


» 
oh” % t t Py 


it R. Under the circumstances stated, the sale of the joint property: bythe widow with the 


“consent of her heir, being the grandson in the female line, ia good and valid. This is conso- 
‘taint to the Smriti Sha‘etra,” 


Yo Mes » 


Peg. Supposing the widow, with the assent of her daughter’s minor son, to have contracted 
the ale, in this heat is the sale legal or otherwise ? 


4 


on from, being uuable to manage the estate, with or without the assent of her minor, un- 
eich. heir wae & minor grandson in the female line, the sale is valid; but under other circum- 
stances, if’ she have sold the property unnecessarily, with or without the minor’s assent, should 
he be desirous to nullify the alienation, he may do so, and the sale made by her will become void. 


fhe fity Moorehedabad, August 28rd, 1822. Macn. H. L. Vol. II. Ch. 11. Case. 19. pp. 809, 
$10. | 


a 


4 R. Ifthe widow have sold the property for the purpose of procuring the necessaries of 


S Qa woman, during the life-time of her insane husband, sells a portion of his landed 
onus for the purpose of perforping the funeral obsequies of her mother-in-law. In this case, 
according to law, is the sale complete and binding? 


oie. Should a wife sell a portion of her husband’s : estate, he being childless, and of cunfirmed 
insabiéy, for the purpose above stated, such sale is good in law. 


Zillah Sylhet, Kovewbes, 2 20th, 18}7. Sibpageéd verewe Subarma Da‘si. Maca, He. L. Vol I, 
Ch, 11. Case 2]. p. $l. 
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VYAVASTHA’-DARPANA. 


SECTION I1.—-ON FIT GIFTS 
(That is, on gifts or other transfers of property atienable.) 


These are enumerated by Vrihaspali :—“ A) man may give what remains after the food and 
clothing of his family: the giver of more may taste honey at first, but shall afterwards find it. 
poison. Of houses and land, acquired by any of the seven* modes of acquisition, whatever is 
given away, should be delivered, distinguishing (land) as (it was) left by the father, or eained by 
the occupier himself. At his pleasure he may give what. himself acquired. A pledge must be dis- 


posed of by the law of pledges, (or subject to redemption.) But of property acquired by mar- 


riage, or inherited from aneestors, the whole ought not to be alienated. (But) if what is ac- 
quired by marriage, what has descended from an ancestor, or what has been gained by valour, be 


viven with the assent of the wife, of the eo-heirs, or of the king, the gift) has validity.’ Colel. 
Dig. vol. IT. p. T3l. 


Kary ayana declares what may and what may not be given :—“ Except his whole estate 
and his dwelling house, what remains after the food and clothing of his family, a man may give 
awayt, whatever iti be; otherwise it| may not be given.” Ibid. p. 185. 

Therefore,— 


369 The vift or other alicnation of that portion of property which may remioin 


after the food and clothing of the family, is neither invalid) nor iminoral, 


370 The alicnation of any portion of one’s property, thereby distressing bis 


family, isimmoral though valid. , 


Beeause in such case it is inalienable, and the maintenance of the family is an indispensable 
obligation. 

371 But if the calamity of the family cannot be got over, or if the family 
cannot be supported, or indispensable duties cannot be performed without aliena- 
tion of the whole property, even that should be done by the occupier, and, if he be 


absent, by any person belonging to the family. 


ak 


purchase or exchange, conquest, lending at interest, husbandry or commerce, and acceptance of presents 
from respectable men. Alana. 


+ Consequently the whole of his own property (except his dwelling house) that. reynains after the 
food and clothing of his familv, a man may give away ; such will be the sense of the text. “ he whole” 


is here mentioned to show that movables and immovables are not distin 


: sang guished, “ Hig own:’’ by thig 
term, deposits and the like are excepted. Coleb. Dig. vol. II. p. 184, : 


There are seven virtuous means of acquiring property ; succession, occupaney or donation, and 
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I. The text of Vyasa. Ante, p. 627. 


II. Bat if the family cannot be supported without selling the whole immovable or other 
property, even the whole may be sold or otherwise disposed of. Da. bha. p. 80. 


372 If, by reason of being unable to preserve or manage, or of any other justi- 
fiable c1ruse, a wom make over the property inherited by her to the next rever- 


sioner, the transfer is good and valid. 


373 Wherever along existing usage is prevalent, there the making over of 
property in confornuty to that usage to a certain heir, to the disinherison of the 


rest, assumes the character of a fit gift and is held to be a valid one. 


% 


For usag? or custom is a* branch of the Hindu law, which, wherever it obtains, supersedes 


the general maxim of the law. Sce the chapter treating of usage, axle, pp. 303—315. 


374 A razor principality appears to be indivisible according to the immemo- 
< ; ° fo 
rial custom of the country: the eldest succeeds to the entire ray; unless he be 


unfit, when the next qualified brother would succeed. * 


I. This is manifestfrom the words of Badmiki, pat in the mouth of Manthara when ad- 


dressing (queen) Avifei. “It is not that all the sons of aking enjoy the kingdom: one amongst 


mavy sons is vested with the 7a7, (for) if all the sons bein (possession of) the ra7, great disorder 
shall ensue; therefore, spotless beauty, kings give their kingdems (respectively) to their eldest 
or some other well qualified of their sons, which eldest sons (respectively) deliver their kingdoms 


* Jagannath and Kripa‘ram pandits assigned six reasons regarding ara of the gift of the en- 
tire semindarce of Nuddea by the reigning ra‘ja’ to his eldest son. he Jast of which reasons 1s that 
‘a principality may lawfully and properly be given to an eldest son.’ Sie William Macnaghten says : 
‘“'Phe last reason assigned is doubtless correct, and taking a zemindaree im the light of a principality, 
is applicable, and would alone have sufficed to legalise the transaction. A principality has indeed been 
enumerated among things impartible.” Macn. H. L. vol. I. p. 7. 


In the auccession to principalities and large landed possessions, long cstablished Avolachar will 
have the effect of law, and convey the property toone son to the exclusion of the rest. It has been 
stated by Mr Colebrouke, in a note to the Digest (Vol. IL. p. 119,) that the great possessions, called 
zemindarees in official Janguage, are considered by modern Hindu lawyers as tributary principalities. 


Macn. H. L. vol. I. p. 18. 


This custom by which the succession to landed estates invariably devolves on a single heir, without 
‘3 division of the property, has been recognised and deelared legal by Regulation, 10 of J800, a formal 
enactment was not perhaps necessary as far as the Hindu law is concerned, that law itself providing for 
exception to its general rules, declaring that particular customs shall supersede the general law. Note to 
the Case of Raj Koomar Basdeb Singh ». Rajah Rooder Singh DBahadoor. February 27th, 1846. 8. 


D. A. BR. vol. VI. p. 41. 
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entire to thei eldest sons, not to their own brethren. Thus, your son shall not have much 
reverence, but as a helpless one, shall be destitute of enjoyment, nor shall be longer reckoned a 
member of the ever enduring royal race.” Ramayana, Ajoddhya hand, 


‘* But, of many sons, one is consecrated to the empire. Tf all were kings, it would be the 
highest injury. Therefore, spotless beauty, kings commit the affairs of government to their 
eldest sons, or to others more virtueus. Doubtless they consecrate to the empire the eldest by birth 
or excellence, and never commit the entire kingdom to his brothers.’ After commenting on these 
texts the author of the Vira dabhunagerauaca puts this question; “May not the middlemost, or 
other son, be inauzurated 77 und himself decides it thus :—‘ Since the eldest son, being first, 
cannot be passed over, his consecration is directed ; but if he be vieious, another son, who 1s 


virtuous, may obtam the kingdom.’ Dig. vol. FL. pp. 123, 124. 


Il. ‘‘Amone all the suns of J/shwavhu, the first born is king: thou, son of Aayhe, art. first 
born, and shalt this day be consecrated to the empire. This prescriptive law in thy family thou 


eanst not now reject.” Reewayana, .udhyakanda. hid. p. Vid. 


Some, remurkine that the kingdom of Ajodhya was not divided, hold that | kindoms are 
indivisible on the authority of custom, although it be not expressly declared in the text of any 
same.*  Lbid. p. J19. 


Lil, When Paeadae retired to the forest, bis kingdom, woverned by DaArslura shtra, fell 
under the domination of Marjudhune ; but, reeovered by Bhowa and his brothers, was enjoyed by 
: F . 4 . 
Judhishthira, and not shared by his) brethren : 


Therefore a kingdom is indivisible. Coleb. Dig. vol. TT. p. 120. 


IV. Even now it is seen in. practice, that entire kingdoms are severally held by one 


prince, althouwh he have brothers.* /é¢d. p. 119. 


V. Ifa king gtve the whole of his dominions to bis eldest’ sun qualified for the empire, 
although his other sons be void of offence, the gift is valid, provided it: be the act of a prince 
neither insane nor otherwise disqualified ; for it is done in conformity with the practice of former 
kings (as shown in sacred and popular histories,) without offenee on the part of the other sons 


or of their father. Thus Masharutha intended to commit his kingdom te Raia, tn the presence 


* his digression is not altogether misplaced , for the great possessions, called Zemindarees in 
s a -s se oi ° s « q 3 . * 
official Janguaze, are considered by modern Hindu lawyers as tributary principahties. Colebrooke’s Note. 


Dig. Vol. L1. p. 119. 
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of Fushistha and many other saves, and in presence of the citizens af darge, although Bhurala 
and his other sons were faultless; but afterwards, excluding Aww and the rest, he pave his 
kingdom to Bharata, asa boon to Aoiket. Coleb. Dig. Vol. LU. pp. LIS, 119. 


Q. Cana person, having ason, a daughter, and a wife, sell his whole ancestral landed 
estate to a stranger ? 


R. Ifafather, having a son and ether heirs, sell his entire patrimonial immovable pro. 
perty without their consent, or without extreme necessity, such as to render the sale necessary 
for the purpose of the family support, the sale is void and legal; but under such necessity the 
act is allowable. This opinion is eonformible to the Mirada ehintacmani, Pivadaratna kara, Vira - 


da chandra. and other authorities. 


hulhor thes pm— 


Aiavtywyana: — A wife ova son, or the whole of a man’s estate, shall not be eiven away 
or sold without the assent of the persons interested ; he must keep them himself; but in extreme 
necessity, he may give or sell them wh (heir assent sy otherwise he must attempt no such thing : 
this has been settled in’ codes of law. Except his whole estate and his dwelling-house, what, 
remains after the food and clothing of us family, a maninay vive away, whatever it he, whether 


fired or in mahte s otherwise if may not be given.” 


If the sons and the family eannot be sapported without selling the whole real estate, or 
ifthe father, reserving such portion as may sufliee for the maintenance of the family, sell the 


enfire patrimonial landed estate , the sale is good and legal, 


Da yabhayga :—“Buatat the family cannot be supported without selling the whole immov- 
able and other property, even the whole may be sold, or otherwise disposed of.” 


Killah Nuddea. May 2th, 1817. Maen. HH. L. vol. fF. Ch. Tt. Case 22, p. 382. 


See also Maen. H. LL. vol. IL. Ch. 8. Cases 4,9, and 44; and Ch Tt. Cases 2, 9, and 20. 
inte, pp. 67, 73, O15, 67 and 654. 


1. Bishwa Nath Datta versus Durga’ Prasad Ray and Shib Chandra Ra'vy. S.C. 4dh 
July 1515. East's Notes, No. 34. fale, pp. Toa—-79, 


# 


IT. Raia Chandra Sarma’ versus Ganga Gobinda Ba‘narjya 11 February [S26. 8. D. A. 


R. Vol. IV. po Lit. date, p. 91—93. 


I. In the case of Bir Indra Narfyan Choudhuri and another resus Satyabhama 
Deby4 and another, it was held that by the /Znda law, as current in Bengal, the gift by a 
widow of the property derived from her late husband to her daughter (being the next in’ suc- 


cession) and her daughter’s husband 1s valid. Gtk of August 1855. S.D. A. R. Vol. 6. p. 06. 


Pa ‘ Po “s - ; - 6 ; * 
If. In the case of Jadumani Debi versus Sayroda” prosanna Mukarjya and others, it 


was held by the Supreme Court that a conveyance for good consideration by a Minds fernale of 


her share in the joint family estate, inherited by her from her son, with the consent and in 
favour of the next heir then living, is a disposition permitted by Hindu law. 21st of Novern- 
ber 1856. Boulnois, Vol. I. No. 2. pp. 120—136. 
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SECTION III.--ON IRREVOCABLE OR VALID GIFTS. 


376 Whiatis prid as wazes (1), asthe price of goods, as a nuptial gift or 
gratuity, for pleasure (b), as an acknowled.siment to a benefactor (c), from affection, 
favour, or fricndship (d), or asa present through regard to a worthy man (c) 1s 


irrevocable. 


I.) Things once delivered on the following cight accounts cannot be resumed, as wages, 
for pleasure, as the price of the goods sold, as a nuptial gift to a bride (or her family,) as 
an acknowled snment$> a beaefaetor, as apresent to aworthy man, from natural affection, 
or from friendship. Wrinaspart, Coleb, Dio. Vol. IL. p. t74. 


I. They whe know the law of gifts declare that things once delivered as the price of 
goods sold, iswises, for plevsace, from natural aif: stion,, asan acknowledeyment to a benefactor, 
as anuptind eiftto a bride (or her family,) and through regard, cannot be resumed. Na-rapa. 
léid. pp. 175. 

(2) “As wares 2? -1s a recompence paid for work performed. Revenue ts paid to the king as 
wages, oras th: priee of the produce of land, because he has an interest in the soil, Kacrya - 
YANA desertbes waees as follows :— Where a reward, offered tor the recovery of property muiss- 
ing, is received for discovering it, the gift is considered us (a payment of) wages. /éc/. pp. 
L74, 177, 175. 


(b): © Kor pleasure .’—for the gratifieation of seeing dancers and the like. What is given 
to a wile on the second marriaee of her lord, appears to be eiven for pleasure, for the former 
wife’s consent to her husbands espousal of another affords him pleasure, This and other cases 
may be un‘lerstool aecording to cireumstances : tn all mstances, pleasure, (and eratification,) 


may be supposed (to influence the oft.) Thad. pp. Lob, 177. 


(ec) © An acknowledgment to a benefactor ?’—1in return for benefits received: so Auclyu - 
yana .—" What is received for reheving a man from apprehension of danger, for savine hin 
from actual peril, or for promoting a matter in which he was interested, is an acknowledement 
to a benefactor. /bed. pp. 174, UTS. 


(qd) “Brom affeetion 2? --towards sons and the rest ; “from favour :’’—to servants and the 


rest: “from kindness: ~to a friend. 


(e) © Worthy ?-—may be interpreted the estate of worthiness; what is given toa stranger 
enduedtherewith, thouch no bencfit should have been received from him, (is a present to a worthy 
man,) or, a present to a worthy man may intend a gift for religious purposes, not mentioned by 


Narada, because he had promise! civil donations. (In civil affairs, the law of yift is four-fold.’”’) 
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It should not be objected, that presents for religious purposes are (subject to) civil cognizance ; 
else how could the king compel delivery? The gift alone is religious; delivery is a matter of 
civil (cognizance.) Then (the law concerning) whatmay not be given and the like, should be 
admitted in the case of gifts for religious purposes? Coleb. Dig. Vol. Il. p. 175. 


377 Inthe case of wages, should an excessive amount be promised by a man 
in extreme distress, it shall not be delivered. Jbid. p. 79. 


“But if the reward be thus offered, ‘I will give all my property to him who saves me from 
this danger to which my life is exposed,’ it shalt not be so (given.) ”’ Lézd. p. 178. 


Danger of life is mentioned, to denote extreme distress (bid. p. 179. 


378 Infact, should a man, during a conflagration, or during the sickness of 
his son, or the like, promise all his wealth to the person who shill save him, that 
promise is not valid ; but it is reasonable that the gift should be great in proportion 


to the benefit conferred. bid. p. 179. | 


379 {t must also be considered that, the resumption of an excessive gift being 
shown where it has been promised but not delivered, the donor has an equal right 


to recover it, even though it have been actually delivered. Zbid. p. 179. 


If any litigant party, being distressed, should in any instance promise, or actually give, 
an excessive fee to an umpire, the excess above the sixth part of the valuc in dispute may be 
resumed ; deducting a sixth part (of that valuc) from the amount promised (or paid,) he may 
recover the remainder even through the intervention of the king. Jdid. p. 179. 


This is intimated by Ji-mu‘tava‘hana (in the Da yabharga,) and /aghunandana who in ex- 
plaining the text of Katayayana respecting wealth acquired by science, ‘‘ what has been received 
as a gift from a pupil, as a gratuity for the performance of a sacrifice, as a fee for answer- 
ing a question in casuistry, for ascertaining a doubtful point of law,” mention the sixth 
part or the like which is received for well ascertaining (the point referred by) litigant parties, 


who apply for an explanation of the law. Jdzd. pp. 179, 180. 
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The mention of these irrevocable gifts is intended to show the motive of donation, In 
these gifts it should not be distinguished whether the property might, or might not, be 
Biven away: but pleasure, as a motive of donation, must be understood, with an exception to 


lust and the like. Coleb. Dig. Vol, 11, p. 177. 


_ SECTION IV.—ON VOID GIFTS. 





© f * Yee hoy he le - rad 
380 What has been, by a man agitated with fear, anger; lustig: 
pain of an incurable disease ; by one intoxicated; insane, diseaséd,' or by-qie not in 
the natural state of mind, or as a bribe,‘or in’ jestor in sport, or by mistake, or 
though any fraudulent practice, or by a minor,’ an idiot, a person not his own 
: » e e a 
master, by an outcast, or in consideration of work unperformed, or to a bad man 
mistaken for a good onc, or by one extremely old, grievously disordered, or without 


| essive joy, or for an illegal act, is void or ungiven. 


aN 4 





authority, o 


I. What has been given by men agitated with fear, anger, lust, grief; or the pain of an 


incurable disease (a); or'as a bribe™(b FE OK: in: Jest.(¢),.or by mistake (d), ‘or through any 


fraudulent practice (e), must be considered ‘as’ unpiven so must any thing given by a minor 
(f), an idiot (¢), a (slave or other) person not his own master (b), a diseased man (4), one Insane 
(j), or intoxicated, or by an oufeast: (k), or in consideration of work unperformed (I). 
Narava. Coleb. Dig. Vol. II. p. 1S1. 


II. ‘Though (generally) his own.master; what a man does while disturbed from his natural 


state (of mind,) the wise have declared not done, because he is not (then) his own master. 
Na‘rapa. bid. pp. 182, 1838. 7 


III. But what shall be given ignorantly toa bad man, called a good one (n), or for an 
illegal act, must be considered as ungiven. Na‘rpa. Jéid, p. 200. 


(a)° Agitated by pain,”’—afflicted with an incurrable disease: so VIGYA NESHWARA. 
Others explain “agitated by pain,’’—afflicted with a distemper which destroys sense, as a com- 
plicated marasmus or the like. Coleb. Dig. Vol. II. pp. 19), 192. 


* Men agitated with fear, anger, lust, grief, or pain, are fiva (whose mimds arc) disturbed fram 
their natural state ; as is remarked by Vachaspati Misra, Chandeshwara, Va'c 


t Bhattacharyya, 
and #havadeva. Coleb. Dig. Vel. IL. p. 182. 


.aee 


In cases of fear and compulsion, the man is not guided solely by his own will, but solcly by the 
will of another. If, terrified by another, he give his whole estate to any person for relieving him from 
apprehensions, his mind is not in its natural state. In the case of a man agitated by anger or the 
like, he 18 not a person who discrimingtes what may and may not be done. Dut after recovering tran. 
ee he give any thing in the form of a recompense, the donation is valid. Coleb. Dig. Yol. 

iD: he 


Vyav aatha 


Authorsty 


Vy 


(EP) Verste SiS FPF WANs EB 
mins an— cela, wrefas, GA e a Wavi- 
faa afeq GAARA wir falas Gass 
arfarce 38 Frerpaterma eee By far] Cran 
fafas atziionfal eu wai Stcats Bw Zzal- 
1S yf BcKiEMtsl Waals AT fee aase iS 
adie Bees aslo, wea | fs. w.| 





(3). Brae Bergin is WITT 
arfecace PIA ASRS FAT A 


Secsice @ pifaztcn coq wast a1. atss 


MPA, SACS Arad WS cotiocal ATS & | 


(a) Sarsriw at aifmg Bewext WGA TF 
aaice uty BTA ae ag wrSar SF al HAI 
HAA AB UA, WN AVS USA BVA SIS 
al far ae aes CH af we FA GHAd 
apaics Wea wey ale WES Gi act we 
sy Std cCHBCH ZawTs ale WA ACSA 
@ grea ase are | 2 | : 

(so) ‘ sa —aiatwife, TMS Sets © 
aaepstaa oF Bla 1 ai 

(ws) qtae’ —agis 
eaitey ANH) Lt 


aSategar facapa 


(<f) aSargesa faa 
star adis we 1 got yorq BTS AalA, JZ 

__2atersr ab apadigaica gortce fava fog 
afte Sig cater, WEST ABCA WH SVT 
uta Sfaqe seta 2 


- % DINGS 


(st) Swasay -—-ya wl; TIS, KOGA, 
sacwa @ semis SPtoteva aF AS! asi- 
asi Sistema aE afeaty yo eecscR cy 
Ap asias BASRa® SS aia Gig 1 A 


are “ate FaUse WS ABTSY YR ata zara 
CHUA AATSZFS AIGA BWFS sl aq efextter”’ 


o Hfasifas STSE TA - afae Stoigat Bt4 3 J- 


| 
| 


| Mtarwsaagate 


— Bersaire oP Sracats HAasfaqray » 


WAT TAI | 


(2) Secatewtya storwas —coantshaest- 
ae tapas, | afaie FUP w- 
ATAAVSA” as fefee wr 
QieSLHLATYSITS 1 AH STSAR SIIATS AdTs- 
Warnsics | fa. W. tl 


(3) Setar’ -Betatr, wihrtfoxfaus- 
Cal Wtatata sao aS Tig. 1 a 


SBT Wty. 
UW APAATICA Deal 1 LI 
(9) (QStAV—Qareyy was Baroy 


aheorwgay | Aaa weir Aaa 
Y- ae v } 


AAS —AN AW SHT gq aoe a 
COC CCM tich. CemaMaarn 
SARA WHA ARTE AHSCT GA AWeey 
aetaical athe 1 







(@) ‘gHe?—arniriia, fs atpmifs wa- 
THCY AVIMBia yy I 
(s) “ata —apirtaria fadapea qcat- 


cataty 1 off 


(8) ps — ASA ewes SET ETT aeq wala, 
Goss, ws BBrlaq virical faawwetys) ys 








tafocar Bis «tay Atais—AoAcHA fasocw 
CMSITS, COADBIT2Z, | SS WR VBTAS 


S 
\ 
G 


Her Saninifafazard 1 2 

(1) © aqey— yaaa ars fret v- 
cogg wacrat, aos SPs 1 csao 
CBAAAT CM Awins zs Miasifastasa- * 
pouiarriafas | 


HAZ ZATHSAIA HUG AA wWss cals |e satw- 


astincafese WHtAARPstaliageta agagqera” | 
oF abatgTated AATSS AlBi WS Ssts wee i fe. 7. SiS aeais | 


fa. w. 


o *ifawtiaei azsates — weg sare feats THITD THI- 
ACH C#.D CHTD ASIA ATH TAMA | AH] SSH Be GQaTHs FS 


Lerewuet? erat: Hts qos Afar 


VYAVASTHA’-DABPANA. 66 


(b) “ Bribe”?—is thus degeribed by Katya vana : “ Whatever is received for civinge informa- 
tion of a thief or a robber, of a man violating the rules of his class, or of an adulterer, fer pro- 
ducing a man of depraved manners (ready commit thefts or other crimes,) or for procuring 
aman to vive fulse testimony, that is all denominated (bribe) or (given on iNegal consi- 
deration:) the giver shall not be fined; but an arbitrator or intermediate person, (receiving 


a bribe,) shall be held guilty.” Coleb. Dig. Vol. Th. p. 19-4. 


a * thas 39 ray Se at sess as * . * - « 
(¢) En jest ;’—by words expressing donation, but without the intention of PIVEN. 


Ibid. p. 181. ! 


What is givenas a bribe, or in jest, is a mere delivery, ora gift in words only: there is 
+ 


tian. 4 
no vWlition vesting property in another. J/42d. p. 183. 


(d) “By mistake ;?—delivering to one what was to be delivered to another, or delivering 
one thine instead of another which was to be ywiven: as gold instead of silver which should 
have beon oiven, or any thing delivered toa Shudra instead of a Bravdmana to whom it. should 
have been given, the gold and the Steedra are not (the thing and the person) really in- 
tended, namely silver and Bravhmana. Ibid. yp. \51—153. 


(fe) “Through any fraudulent practice ;”’-—inudvertently, and the lke: so Vachaxpati, 
Bharadeva and the author of the Praka~sha. p. LS1. 


rom 


(f) A minor ;’’—one who, from nonage, is unable to decide what should or should not 


be done. /4idé. p. USL. 


(sr) “Idiot ;?’—naturally ineapable of distinguishing right from wrong: a fool. “Accord- 


ing to its etymology from the verb mah (be stuptd or want sense,) madha signifies stupid 


or foolish ; and thence may signify unknowing: consequently, where a man gives any thing 


igporantly, the gift is void. féid. pp. L81—187, 


(h) ““A person not his own master ;?’—a son, slave, or the like: So Va‘cuaspatt Misra, 


- Pa e a s 
Cufanpeswara, Bitavapeva, and Va‘cnaspatre Busrracna nays. By whieh it is denoted, that 


. ° ad = ae Sy « . . Ke + ‘le Y % 
their meaning is this: a gift made by a porson technically denominated not his own master, 


is void. /did. p. 189. 


What is extorted by “force is hkewise considered as ungiven, according to the text: What is 
given by force, what is by force enjoyed, by force caused to be written, and all other things done by force, 
9 a ® ~ . 


Mano has pronounced void. Coleb. Dig. Vol. Ui. p. 201. 
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c7n masters are as follows :-—-‘‘ While the elder bro- 
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or li gt are not dependent ; (but) 
aad, ‘the C king) Sine is free: @ pupil is declared dependent ; freedom belongs to tho teacher : 
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(i) ‘* A diseased man :’’—afllicted with any disease: so the author of Mitahshara. But 
others explain “a diseased man,” one whose sense has been destroyed, without a distemper, as 
the complicated marasmus and the like, and without intoxication, but by swaHowing pernicious 
drugs or the like. ‘A diseased man’? is described by Jaugannatha as one affected with 
disease and the like, or impelled by hunger and so forth. See Zéid. pp. 191, 192, 197. 


4) ‘* One insane :’’—not in his natural state. JZhid. p. 191. 


° * % * ° -“ 
(k) (‘“<©An outcust ’’—bantshed for (heinous) crimes. According to Halayudha and others, 
. ° > * * Py 2 ° 
it should be said, that a man banished from the family for the murder of the king, or other 
heinous crime perpetrated by him, has no right to give away property belonging to that family, 
because he is not his own master. Bnt when a banished man gives what he himself has aequired 
(after his expulsion) the giftis valid. See Coleb. Dig. Vol. LIL. pp. 182 &19s. 


all wives, sons, slaves, and nnmarried girls are dependent: and «a householder is not uncontroled 
in regard to what has descended fron an uncestor.’? Coleb. Dig. Vol. Il. p. 115. 


If there be an unseparated brother, senior by age and virtue, and ©:-cupied in maintaining the whole 
family, a younger brother has no power to give or sell either share of the whole joint estate; therefore 
the ¢ift or sale is void: but, a contract made by such anelder brotlicr is valid for both shares, accord- 
ing to the text: ‘ but, at a time of distress, forthe support of his hou chold, and particularly for the per- 
formance of religious duties, even a single eo-parcener may give, mortgice, or selb the imimovable estate .”’ 
However, the younger brother has power over his own aequired property. Coleb. Dig. Vol. Fl. p. iso. 


‘ All subjeets are dependent :’’. —land or the hke given by subjects with the king’s consent is a valid 
eift; so, if a corrody be granted by a wealthy man, the gift of it, vith his assent, is vahd. /4¢d. D890 


* A pupilis declared dependent :’’—The pupil is subject to control, because the teacher shares the 
fru? of his actions, according to the text: “Let the teacher instruct him, giving him maintenance in his 
house ; what he earns by his own labour during that peried shall belong to the teacher ;’ and what a 
pupil who is maintainted by his teacher, gives to another without the assent of his instructor, is not 
lezal, for he is dependent in regard to all acts gencrally. dobid. p. 1SY. 


According to the text :-—* Threo persons, a wife, a son, and a slave, are declared by law to have (in 
general) po wealth exclusively their own ; the wealth which they may carn is (regularly) acquired for the 
man to whom they belong.’ Wives and tho rest being dependent in all actions gencrally, even the gift 
of female orfWerty and the like, without the assent of the husband or master, 1s not valid. Persons 
not their own masters, are sons, slaves, and the liko: this supposes property belonging to the son, 
slave, and the rest; for the aift of that which belongs to the father or master As void, beeauce it) is 
made without ownership, (See Coleb. Dig. Vol. TT: pp. 189, 190 5) and because Na rada saya: “a gift or 
sale made by any other than the true owner, must, by a settled rule, bo considered a Judicial procecdingrs, 
as not made.’’? However, women are independent with regard to the gilts of their affectionate kin Tread, 
according to the text :—‘ The power of women over the gifts of their affectionate kindre Lt is ever cle. 
brated,both in respect of donation and of sale according to their pleasure, even in the "ase OF tesa 
bles 2’ and according to the mixim, “that the sense of the law ascertained in one instance, is Lypyr recs 
ble in others also, provided there be no inpediment.’? The gift or other disposition of the propert + 
acquired by the’son is moral if made with tho father’s consent, otherwise Immogal; in the same TENET 
as partition becomes Jawful with the consent of the mother, though it was declared unlawful wlile 


the mother lives. 4 
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(m) ‘‘ Extremely old ;”—One whose organs of sense are impaired; so Misra, Coleb. Dig. 
Vol. u. p. 198. . 


(n) ‘* Given in sport ;”’—or in play. The phrase is synonymous with that which has been 
already explained, “given in jest.” Idid. p. 198. 

(p) “To @ bad or unworthy man, mistaken for a good one ;’’—~as the pift of gold to a man 
of the servile class, or a present to a vicicus pricst,@where the declared intention was to g1Vve it 


to a virtuous priest. However, what is given to an unworthy man but without, distinguishing 
whether it be intended for a worthy person or not, is valid. Ibid, p. 198. 


(<q) c¢ Of unsound mind » —naturally ineapable of distinguishing right from wrong ; > or 
« 
whose mind is alienated in consequence of disease or of magical arts. [bid. p. 197. 


ISt In fact a gift atte ndcd with any defect is void ; but a donation springing. , Vyavasthé 
from @ (sufficient) motive 1s valid. Jbid. p. 194. 


1820 A gift made for religious purposes, even by a diseased man, is valid. Lbid 


Vyavastha” 
p. P22 
This should be admitted, and is mgant by Ji mutarahana, Raghunandana, and other Authority 
NARADA, hy declaring, § ‘in eivyl aflivtrs the law of onft, 18 four-fold,” limits the rules 
bo civil donations; there is therefore no question on the validity of @ifts for religious purposes 
See /bid, [Peck es 
Menee what is given for a declared religious purpose, even im sickness, is not Vyavastha 
x 
. e eo 
unvahid. /brd. p.. 192. 
® 
343 A gift inade or recompense paid by a minor tor religious purposes 1s valid Vyavasthé 
e ° ) 
@ 
Even a minor makes presents on the eleventh day after his father’s death, though given by Autionty 
a minor, they are /egaé gifts: his sense being uvripe, the donation may be made by instruc- 


tions from otiers, a& he is taught to play at ball or the hke. Ibid, p. 192. 


Leyat opinions dcliftered in, and admitied Ly, several Courts of Judicature, and 
examined and approved of by Sir William Macnaghtlen. 


R. A certain farmer had a family by his two wives, that 1s to say, by the first wife two sonss 
A and B, and by the second two sons, Cand D, and a daughter, Ih. His son A, having sepa- 
rated himself from him, lived apart, and left the family house. His (the father’s) eldest wife died 
before he contracted a scéond marriage, and"his three sons, B, C,and D, and his second wife 
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lived with him asan united family until his death. Subsequently to his death, his three sons 
(who lived with him jointly) held the farm, and lived together as an undivided family. After 
som; tim?, however, bein + unable to discharge the rent due from the furiw, they resigned it, se- 
parated, and quitted their dwelling house. After such separation they never re-united. © and D 
lived again in their father’s house, and C alone obtained a portion of his father’s farm. 
time after, B returned, and resided in a room of the house. 
ehild nor widow. 


some- 
Cand D died leavine neither 
Sabszypiently to their death, their mother got possession of the farm, and 
discharged the rents due. She then executed a deed of gift of the whole farm in favour of her 
dauvhter E, and her daughiter’s son, for their support and for her own exequial rites, and died. 
Now B claims the property given by his stepmother. Under these circumstances, is the claim- 
ant entitled to igherit it, or is the gift legal? 


R. If the donor enjoyed the farm by right of inheritance as heir, to her son C, in 
this casc she was not competent to give the whole farmto her danyhter Qa daughter’s son, 
without the sacntion of her stepson B; consequently the farm would, on her death, devolve on 
the claimant (B.) Should the donor, however, have obtained a transfer of the farm in her own 
name, and procured it to be registered as hers in the books of the proprietor, and thus have ob- 
tained a new title, under these circumstances she was authorised to make a o@ift of it, and the 
gift islegal. Therefore the donor’s daughter and her son derive a clear title by virtue of the 
gift, and B has noconcern with it. 


Zillah Midnapore. Macn, Ti. U. Vol IT. Ch. 8. Case 2. pp. 208, 209. 
Q. A person died, leaving no reir to the widow, and his property devolved on his 


daucehter, who was the mother of male issue. 





Afterwards the daughter’s sondied, by which 
means she became a childless widowed daughter. She subsequently made a gift of her father’s 
property to her childless widowed #ister, and died. The latter took posession of the property. 
In this esse, was the childiess widowed daughter compctent to give, sell, or make other alicna- 
tion of the entire property, while her father’s brother's son was living? and supposing such 


disposition to have been made, is it Jewal and binding, or otherwise ? 


R. Under the circumstances stated, the childicss widowed’ daughter had only a richt 
to’the enjoyinent of her father’s property with moderation. Therefore the disposition by her 
was Weral. This is conformable to the Diyabhagaand other works. 


Gily Dacca, July 444, 1816. Maen. HE. L. Vol. 11. Ch. 8. Case 16, p. 224. 


4 . ° . ‘ 
Q. Apperson died, leaving no — and was sacceeded by his maiden dauchter, 
who, subsequently to his death, married,®and had ason in lawful wedlock, which son died 


Some time after, the danghter of the original-proprietor made a gift of 






leaving several sons. 
her father’s whole movable and immovable property to one of the son’s sons, though there are 


her husband and other songof her son living. In this case, is the gift legal? 


R. Under the circumstances above stated the gift of the whole property made by the 
daughter, without the sanction of her son’s other sons, must be held in law to be mull and void. 
Calcutta Court of Appeal, June (Sth, 1812.Maen. H. L. Vol. Il. Ch. S, Case 22. p. 239. 
Q. The complainant stated in her petition that her husband’s maternal grandfather, 
having been destitute of male issue, made over his whole ancestral landed estate by a deed 
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ASat Sige yiq wie @e aliqi fora feareyza, oro Wits svo Ata caw. F279. 1 2, 
BT, by ASMA] Co, Fe 2rVd 


21 cata git ahs awart weacea qaica fea, TaTMT oF 4 Qe wily, ora 
seu, faan fanny efan age faractra wete wwasty WHesq AlN HWA Aiaaifyars «- 
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of gift to his dauzhter, being her (the complainant’s) mother-in-law, and died. The donee hay- 
ing daken poss :ssion of the oult, and enjoyed its produce fora considerable period, transferred it 
by @ift to her son, the complainant’s husband, who died, leaving two minor sons. Subsequently 
ty his death, his mother died, on whose death the defendants dispossessed her (the complaunant) 
and her sons from the property. The defendants answered, that the original proprietor died, 
leaving a widow and two daughters; that subsequently to his death, his widow came into posses. 
<ion of the Janded estate; that. on her death, her two daughters succeeded, but that the original 
proprietor had made no wilt, as alleged, in favour of his elder diughter; that his cecond daughter 
had a son, Whose death occurred prior to hers j that his elder daughter had two cons, (one being 
the complainant’s husband,) which two sons died before her; and that, conformably to liw, the 
property enjoyed by the ovieinal proprictor should have devolved on her paternal kinsmen, 
Under these etreumstances, should the complainant’s allegation be proved, 1s the gift legal or 
otherwise? If, on the other hand, the reply be eonsidered proved by the depositions of the wit- 
neases, will the property left by the elder daughter devolve on her son’s sons and widow (the 
complainant,) or on her father’s kinsmen, the delendants ¢ 


R. Should it be proved that’ the original proprietor gave his entire estate, consisting of 
lands and. other property, te his elder daughter, and that she had bestowed Woon her ron (the 
complainant?’s husband,) such elt must he considered legal, the gifs by a feinale of nuniovable 
property received from her father or affectionate kindred being recognized as valid tn daw, TY, 
on the other hand, the original proprietor did) not make the gilt to his elder daughter, m this 
case, she was Incompetent to ahenate her father’s property : which Hadelevely ad ae Heyy Ou 
law of inheritanee, and the gift) to her son ois legal. Supposine the elder daughter to 
wave died after the death of her son (the complitnant’s: husband,) the succession goes to her 
paternal kindred * (the @enudants,) to the entire exclusion of her son’s sons and wilow (the 
complamanty. 


Authoyitices -— The power of women over the @ifis of their affectionate kindred ts ever 


eolebrated, both im respect of donation ante, according to ther pleasure, even in the ease of 
tminovablos.”? 


Ds the nearest hinsman, the inheritance next belongs.” 

Zillah Burdican, March ta, 1921. Maen. UT. Wel. TE Ch, S. Case 27, 
QA nciaan: previously to his death, gave directions to his ee Beas that Chey should 
each aeeept a son in adoption, Subsequently to his death, lis oe wife did a ee Ason, 
aml the two widows equally divided his’ estate. The elder widow made a sult of me whole 
wiare to astranger, and died. Afterwards the younger widow received a boy in adoption. In 


Ti will if devolve » Adaptec 
this case, will the share of the elder widow go to the donee, or will it devolve on the adopted 
son of the younger widew ? 


. 2 vy * r 7 
Sea anilal. Hae row shband’s sanction, is entitled to 
y. The son adopted by the younger \ idow with her husband’s san 


Alder widew, who infringe ry hhusband’s directions by omitting to make an 
the share of the elder widow, who infringed her husban y vy 


m . . £ = ie a Pe by . a -y an IS 
wloption. The oift of the share whieh she received by partition with her rival wife is 
‘ ¢ t q ° - ham) 5 2 
and the ‘donee cannut take the property conveyed, because the wloplion of a sen 


not legal, . . 
i the oblations of food and libations of water at 


is tht only m&ans in this case of preserving 


® . : - eh wegeqQe”|g 46} i ‘ , 
she, without doing such benefit to her deceased husband, made 


the funeral repast; and when pant i as, 
- ee | ivi . widows who are incompetent fo succession, 
the gift, she deserves to ho ranked among those widow 


; a Sige “" vik ; iF . ) ( ye 4 ‘ : . e 
Consequently the gtt by her ig null and void. Zillah Dinagepore, Angust 31, [515 meri 


. 
L. Vol, IL. Ch. 8. Case £0, p. 247. 


in jo} several individuals, and one or two of 
Q. landed estate was held in joint tenancy by several individuals, an 


i oseliine it, signing the name ‘minor sharer of the property to the 
the parthers joined in selling tf, signing the name of one mn property 


Landed property 
nequired by gut 
freve her father 
may beajionated 
by «wornan, bat 
not that to 
which she had 
eneceedod by i= 
heritanes, 


A widow nav- 
Ine reeeived im- 
structions from 
her husband = tio 
adoptason, and, 
without dow 
HO, imaking a 
giftto a stran- 
ger of the prre- 
perty which 
had devolved on 
her at her huas- 
band’s death, 
such piffig vw 
veil. 


WALMASASI TIS 
arsta | «=ATutas 
xCA USTA wl 
fag afars wi 
stat ATS States 
wus wee cq 
AT AT | 


RAlsapas lrg 
wag (aan fama 
afta STS Be 


fae | 


wits fase HUTA 
fayeu afeta tis 
® faz ! 


vay | BAT - WATE | 


GAS APA, AMY VIRas stor Bret aware wieazens fen tan @ fag fa ai, wags 
€ fasy again ape e figs anteital @ fawn sfarics wizies ale @ Wereaazig wiTt- 
CHA TIS] Aas feUretcs, wea THN LK Aoieassicay ara fawy Am @ qaas fe a1? 


3.1 afwas faa, geaq aaaimy caw faux faws ofan fawactca faa win eae 
BMAIAIVNA ATH -MicwA TITS Whwg weg, Ser a aygwia faacaa fawn fre @ aqae az, 
CARY BIRCH ABA ATH ICHAT AY BCS, LAr CFF BwlsyA Fqgty| SIRICHA RG wWZwS 
ica Al, cae ce aNatainal fama sfaaics Siatews Bet fotfaaie & faay fag, ceaai 
Siztal fare PeacTa Ae, ot. feels fara wikitwa anenits ay fear) weate qazicag 

Qu EQIBA FAC Ata ate wats facts cfaswuses afag, CARH AAs cH aTe- 
Aasia AL AUT Stas Giate fear gw sacs SRT RAS WiTsia, WAsy, facinioaiafe 
faatqoat{a, tasiada QI. SMA Bia Mal asaTAs | 

AAT Y— 


atan sean—“ ages aifa for waTegs BG Wa qi fara BWaaica was facasa, 
afacs 2Bcq1” 

atsntaa—" waifag ge fers ear aifeg far agafecs wy wig a aae ate faate- 
age ung faces zebra 1” 

foal afaTl, & WT shes ATAL CAS, fS, A, VT, &, OT 29>, NSW 8, F Rvs G Vac | 

a.) saetgayens aie tgs oft rife fra sfacs otter fe ai cm ate fama ma 
fafan, farieaics qe sizes fafas Bis afa Ai HTS MeSH; STI ANS Baety a fam 
faq «e qaq. fa ai? 

3. wtqq fara safatvs Bate mwretcaa TAG] ats ; aati fanantca fafas Dia 
qq CH AL MST Ges, wea ae fawr ayy | : 

fort] SHARIA | 98 CF S699 ATCT! CHF, fS. a. TW. &, BT >, AHRAT 398, Bowe 

4.) GEmAfas eifece wien fer aeaz ane fre varices fara sfacs ottea fe ai ? 

3.1 aay agafe faa wica fae Fala fama SfacsS WiCA AL; GAS Gaia « fa- 
HA Slag oar HFS | 

foal Mev, ze forry” oboe ATA cA, fA, A, Ti, & GM oo, RFwHM o@, BF vo | 

cata fag wizia fowl GArtfss Siew fe SRS Nem Wecsew ans ayey aly. forg 
aiqa faan fara Stq Sta Sys fara Biyass Bag, are ri 7H Bi rraty farem cee; 
fanancaa fasts fYSia ARS BOTA WF BHAA SiStA did Tana Kiss NS TiMtey way 
afwe Wo's os & faae ofan AtRce otter; Maye aH VBS MSealt Atal yeaa Tray 
Bly face cHBew WAS] thea, aTe ATH] CH AGA SAIS cate seaq & Fis fefar, 
faces wicwmt Bfacaa | WH ATALIA AMIN — Aa A THAT ATTAIN | VS atrecag 
CHIT, SHA EC | 

qaisttg Cwatfustfacwa wits faacq catx amsifa wate aial Bitte B4| Sta 
ast @ waa cic ews sfazifoa fe al, aq SIZ HBIS Faq Sry cH SG MNEs; 
ae ufasaleg fou fe ql anw acre BoMcs Seaifestiacwa wis} few eee) sty atas- 
WHE aehe—aqta—caaagis Acqqay AST | RO wT 288, %, cy, Gi, fa, Ti, % B09! 
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deed of sale. In this case, is the sale of the estate, with exception of the share to which the 
infant is entitled, good and valid, or is the entire sale null and void? Supposing the mother of 
the minor co-heir to have consented to the alienation which had been made by his co-parceners, 
is the sale of the infant’s share thereby rendered complete and binding, or otherwise? 


R. If one or two of the co-parceners, having sold the joint property, sign the deed of 
sale with their own names, and also with that of the co-parcener who is under age, the sale of 
the entire estate is not valid and binding, because all the partners have a right over it, and 
their property cannot be devised by individual alienation: but sule to the extent of the selling 
Go-sparcener’s shares is good and lewal, as they are masters of their” own shares, and had a par- 
tial right to the property sold. The sale of the minor’s portion is null and void, even though his 
mother have consented to the alienation, for the property of an infant’must be preserved until he 
comes of age. This opmnicn is conformable to the Dayabha’ga, Da‘yatatwa,’Viva-da chinta mani, 
Virwdabhanga rnava, Dwottaniraaya, and other legal authorities 


Authorities :-— 


Na‘rapa says: “A giftor sale (thus) made by any other than the true owner, must, by 
a settled rule, be considered in judicial proceedings as not made.”’ 


Ka‘rrava’ni :— Bret the judge declare void a sale without ownership, and a gift or pledge 
7 e 


unauthorised by the owner.” 


“ulluh Nuddea, Jano 9th, 18i7. Maen. UW. L. Vol. I. Cha. 11, Case 4, pp. 294, 205. 


Q. Isa minor competent to sel] his ancestral landed estate or not? Supposing him to 
hive escentod a deed of sale, and not tu have received the sum stipulated in it; in this case is 


‘the sale valid and binding ? 


h. A minor has no power tosell his immovable property; and if he have not received 
the amount speetfied in the bill of sale, the sale is invalid, 
ZiMah Jangal Mehals, May 14/2, 1817. Mac. Fl. L. Vol. M1. Cha. 11. Case 14. p. 305. 


© Q. Can a slave sell his daughter of three years old, while his master is living ? 
R. Acslave is not competent to sell his issue without Ins master’s consent, and the 


sale under such circumstances 1s illegal and void. ‘ 


“ Zillah Sylhet, December 2nd, 1815. Mae. H. I. Vol. IL. Cha. 11. Case 15, p. 305. 


Ifa Hinduscell his father’s land im his absence and while living and heard of, such sale is 
void a4 inidio, and the son cau recover it against his own conveyance, even after is father’s ac- 
tual death, or presumed death from absence of twelve years unheard of. But the purchaser hiss 
his remedy by action against the son for the purchase money, and the ruling power will direct 
the money to be refunded in whatever manner it deems most cquitable Doe dem. Ganga Na- 
riyan Banerjea *. Balorim Banerjea. East’s Notes, Case 85. 


A claim by the legal heirs was adjudged, though opposed Jy an alleged deed of gift, it he- 
ny lap tes whether that deed was exccuted at all, or whether, at the time of its execution, the 
donorfrom extreme old age, was in his sound mind. Ram Narayan Dutt and others rc. 
Musst. Satbansi and others. 23rd June 1844. 8S. D. A. R. Vol. LI. p. 377. 


The brothers 
of a minor are 
not competent 
to sell his share 
of the joint es- 
tate, even 
though the mo- 
ther be consent - 
ing there to. 


Sale by a wi- 
nor of his land - 
ed property is 
void, 


The sale by EY 
slave of his OWL 
issue is vod. 


catatea Ofna 
fam airs | 


Saatfisife 
fastal apt fax 
faqa arava ata 
efaca otal fam | 


tHe faarza 
Sriay feu Hrs 
ataa faacag fe- 
AHA 4 AAT 
fawr futta os 
fas | 


Ywbro WASl-FAFK8 | 


catia fags wattgaereta sirq Se BRA BES a Varies fasfas sates | za gaa 
WIN —IAaqiI— Fits eats wa. fe. a. 7.994 


aque cata Ge fag ailnta watntial afusta sfanl fan asia wacitea sfaan 
weigs wife @ ogta fafa cwem waste aera? ouinifad atay Sofas eFca fav- 
fas eBa ca @ fava cm fauna zeiag sfacw otica al, on afaca wis; weetfea Bwatfuar- 
face f¥icq acetm agis—aata—satay ASS 1 vv Tt sees ata! A. cH. BH. fa, at. 
5, FB. uri | ; _* 

cata fauais wes te farreta afacar ote @ faval fam sfadi sarta ere fara 
iy Sige, tee OR HIT Giniacs an SEA aE Blac cx Witaa Sifact wyfaai fea fas otey 
ASI. SVUCH A GAT] Twi a Wty Sizta aya zifagass caizaie fawn cae— 
TAUA— CHAS BABA cwal | Vw cHALVEA obew tA! H. cH, By, fa, TW, >, F, svx t 


Bintaes HES ST Ze aq: ag BFfaay cqaaqa_ ayracay 
anos @ acatals fafaa araeia stds fears aa73y! 


a. af adit frcaifos cacates ofa @ gz fascra foun fa a] ? 

B.1 SP ef afe cata ceasta Doich cHeal Ska ees, oar cn atites af" a@ fare 
IT, SLT WH ACS USA WH AW, Toor ca a ag fear Svs, was] stew al 
“Hrettacsa sty saris fates aw ak cq “cq are cHasi @ Area ahe (Wiel weage 
BCI WaT WHB WE, 37 CPs) Tal ees, Hae awasng fabs gia 2Bm wes” | 

pra] cai Bieta, 29 AlTHA obo Ata | caw, [S, a, 4, 2, BT, 92, TSW D9, Ywod | 

‘ ® 

a. cata fag acaie fae gyi fer a cifa avi yee, wa. Bere Hhiwiasia 73 
aaisiaa fear Bolas TIA FC, GTS Taaty, 4 ata WALA 9s amas-fe ay! | 

Bi ae a ae Asta al Ba Boatfesiay ql vies, ear A ww ag™aly Trig ifeg 
faa ai 27, @ wid san Siete ie Sata aes sty afer Mies, wea a wy yas 
@ (Al WEA Isl, eB cPIMSha woo AA! Cl, fB, AT, A, a, GH, &b, WSWAL do, , x29 | 


a.| asahe trge gieq farva Sarg fam weal zaits gies Fre| far fey 

mag FART HT BEA, CTS Bsr gifs FR AIS atifercs Srgt faacwa aquia wea feq- 
ent wizitna waafs faq| gfasie stificqacwa Batanga fafre Bra Sizicna fase faaa 
Biacse capa fe a1? 

BS) Bafa Beale wy ghywr zeew Bais whiz Stay eats afer brs 
fan fey gia aa fai aice, eq cnatna wife fer aie & fraeng gad a ferme 
gests aj Siitcauce fawn afar orice, wigst eataa “fare cA MATITIA, aneg 
wa faan tages farcry Sey far BIS aBates, iP wT WAHS 4A AW, OTL QTS (TIA 
aqnia Bal feumrt fara wars fosta afs Acad qe, caceg Bw ial Seetsaterd a4 
wiged cant eral, (ofa Sige faacr atdla oF awe aHeyrtaofas WIS AN PAS | 

AAI—“cAULRH AAAS AH CWA Braet Wes, (MTs) aB facaed aguin feacag wir 41 
Mey wea Seiwa Tal falag eBuies, cay staaifa fasw viata aracra Sry, er 
HATA AWS AST ats St rast wiaifw sacl faced ars”? ) 

frat Pagn cy, f, a, TH, % BI, &, THRA 28, YF. RI 


VYAVASTHA-~DARPANA 6x1 


A will male by a Hindu during his minority was declared.to be void. Harosundari’ Dasi® 
Ka‘shi’ Na’th Ba‘sak, Pee 1814. Cons. H. L. p. 11. 


In a claim, under a dead of gift executed by the widow of a Hindu Zemindar of Bengal 
who died childless, for the Zemindaree formerly possessed by him, which at his death devolved 
on the widow, it was held that the widow could not alienate the estate, which at her death a 
pass to the |i usband’s hirs, @Mahoda’ and another v. Kualya‘ni’ and others. 14th March 1803, 


D. A. R. Vol. TF. p. 62 

A gilt by a widow after the death of a son adopted by her, without issue, to the son of 
her younger daughter, was set aside, as prejudicial to the rights of a daughter, who at the time 
of the gift had not, but afterwards had, male issue. Musst. Bijoya” Debi v. Musst. Annopu rn& 
Debi’. 26th September, 1806, 5S. D. A. R. Vol. I. p. 163. 


Legal oninians vn various contracts delivered by the ae icers, admitted by the civil courts 
of judicature, and examined and approved of by Sir William Macnaghten. 


Q. Are Devottur lands and houses appropriated to tcligious: uses, fit subjects of sale or 


not ? 

R. Ifthe lands have been endowed for’ the worship of some deity, and the house be oecn- 
pied by it, th: donor has no richt in the endowment, and consequently he 1s incompetent to scll 
such property. ‘The following is the doctrine laid down in the cleventh seetion of the Sritmad- 
bha‘guvats. © HI who seizes “the subsistence of the gods or of priests, Whether given by him- 
self or another, is born a reptile in ordure for a million of milion of years.” 

Dacca Court of Appeal, November 27th, 1520, Macn. H. L. Vol. II. Cha. 11, Case 13, 
p. 300. . 
Q. A Hindu woman, about three or four hours previously to her death, and while she was 

° 7 td e ° 

in astate of extreme weakness, made a gift of her estate, consisting of lands and other pro- 
perLy, to astranger. In this cage, is the gift complete and binding ? 

R. If there be neither issue nor any other heir of the woman, and the property given be not 
her husband s property, and if when she made the donation she wasin full possessiun of her men- 


tal faculties, the gift is legaland good, City Dacca, February 27th, 1813. Macn. H. L. V. I: 
Cha. 8, Case 10, p. 217. ‘ 
Q. A-person purchased some real property with the produce of his ancestral lands, or 
‘ 9 
with his hereditary annual alléwanco of money. In this case, is he having sons and son’s sons, 
competent to give the whole or a part of such property, without their consent, to his daughter 
and sister's son for their subsistence, or to sell it to them ? 
R. If the individual above alluded to purchased some landed property with the produce of 
lands deseended to him from his aneestors, or with his annual pecuniary allowance, and eive or 
s‘lla part or the whole of such estate (without the consent of his sons and son’s sons) to bis 
meee ghter and sister’s son. he is competent to make such. alienation, because the property given 
Wils purchased with the produce of the patrimonial estate. which does not constitute patrimony ; 
and there is no prohibition recorded against @ift by a father of the whole or a part of such pro- 
perty, as his family does not thereby suffer for maintenance, and he is independent with regard 
tu such property, This opinion is consonant to the Da‘; yabha’ ga, us current in Bengal. 
Authorities Since here also itis said “the whole,” this prohibition forbids the gift 
or other alienation of the whole, because immovables and similar possessions are means of support- 
ing the family. ‘Phe prohibition is not arainast the donation or other transfer of a small part 
not incuinpatible with the support of the family. 


Zillah Beerbhoom. Macn. II. L. Vol. 11. Cha. $, Case 14, p. 221. 


The sale of en- 
dowed property 
is voud, 


A onft by a 
wornman oot) her 
awn property 
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good, if she have 
no heirs. 


The gift of part 
or the whole ot 
the landed pro- 
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with the pro- 
duce of an an- 
eestral estate is 


good and valid. 


cata *Aarag 
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CAS ATF a- 
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wr WIsl-TAA8 | 


o.1 as safe fasls faate wacig oe arte tics G2 yee aeais fateta can a 
“omy aHeNs| (AAS etraa) Niwa (MATS cacatea faacna) Bota afraroad wfaca, sreta 
Afew ATA cota AAS ATE, ear StAta festa A aay tcwa aface wfuatae? eBea 1 ave 
(atata) FETT Al SA, Seq gis wuferace ztradcwa afta (isl fasta alee we BETS) 
wat Stal west tes, © ainta fasial al asl er ora ree? ars was & aa 
stigigatta fe @ qAgs fF aI? | 


3.1 @ ata fagecaa arm fea, otfaricaad artmivea cestai sbca fag faaq facs 
BVH BAS] Ally, Blas ae aiaatcwy fea eratal a cata Soggy fasta, wa watst- 
WAT AU IS SY S ABiat qi SVaL acs Sea fara farts saceig ora avatray watz ataw 
aces afaa cx MMe BMA CoD] MTS ATS) wit siawiey wer wietew (adits 2 card 
ercs) aféca, ear 2 aaaty faceia @ aaa | 

7 AAl4— 


WITStt {5 aiay aea— seta} fay aoe ula ee aj fang SHS, az Pay Sate 





‘Sfare tied, cucey Sietal wa werA ary” 


Zz AY -—“ corpgraeag Maga AiAMeqA Arxtw Sotra: ofegace owl fern aaa zz, 
BSBaI WY vats vray siaca 
nAzq Jafawiaiy, >° FT, Wee ATA CAS, f2, FH, Fi, &, Bi, b, RAT] Ww, AF. RAYS eR 


1 CHiN BMA cay SiS & Dine afes afaow toga @ cqrtifaes fawy ot- 
fasrtt Bee BAoUisy seq Saree war. Batt wiles wiles, as sea Ge Apa 
gages afase faqr fae giesifaace aivfas aia efacwe orica fe ay! 

B.\ Pes) ste desing sia sian Aasttete aed waice, tore faacr wists 
AG cay BBrice, woot far ghesifaeta afe afad aretz gs ufeow feat wa *Na- 
ATS & faq 
AU, —-AApwatia YS Ate aT “Asa Cea Bit Si qwce Tata wrt Biasilg 1” 

for aqata, >t Stpentig sb>9 ATA CAS, fA, A, T, & GT, &, |. WRG RII, 

O.\ cea aeate as tag fafaa faa sata as ufecs fam gtaaieiag faay 
mata sfarl wiatee fauri fre earbeae @ afettay wfacts, ort cam sfata & Gla 
fafes ise ea wlzicsh @ ca feacn pelea cece ak aagea avata faaha| aa 
QUAM WIN Uswlay Ahetiag sfacs, @ wista wets fewrq cata sa sfacza ai, a2 
aaa fara otiaca BO eBca a uta Bede @ aug eecqi Axara fafas faacag faaqrt 
Hs ufesta sia, WTAE Wala e sora wow facate Torhzs outes, ial Aelota 
wfups fay waa afacse Bite) QTS Wagiy a qial wezifant Sacw Aiea fo ai? 


Si oa qagnies oat Bess ca 2 ql as afag sca GE THYCT GEAT AZT 
UH Beemer afertaa sfaca @ wala as yipl eeca al, fa warty fasy 
mm, fae ae ss Haq SM tery Sea THE, ATS Hasty way Als VBco wala 
PBaT| ARs tea ate TieaTA MBsieta Fars wea * 

Fora vP aT, ¢ aceta seo 1 cH, fA a, A, % OM, b, THA) Ye, Y, HOV Bb | 
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Q. <A person, previously to contracting a second marriage, executed an agreement in be- 
half of his eldest’ wife to the following effect: “ you will exercise authority as proprictor over 
an Ginddee (religious endowment) at Rudsetfa, and I have no concern with it, and my second 
wife will have the right over the Guddee at Bakmon Gurh, Tf there be no issue (of mine) you 
will moreover have a ten anna share of the Guddee at Bahman Gurh (which he assigned to 
the second wife,) and my second wife the remaining six anna share.” In this case, is the 
instrument, according to law, good and binding ? 


R. The husband was the master of his own wealth, and has the power to give away pro- 
perty, provided his family do not suffer on account of maintenance ; consequently, if the pro- 
dnee of the six anna share of the Guddee at Bakman Gurk will suffice for the expenses attendant on 
his second wife’s maintenance, and there be no issue, then the ten-anna share of the Guddee at 
Ruhman Gurh, which he, previously to contracting a second marritge, conditionally assigned by 
the avreoment in favour of his eldest wife, will go to her (the eldest wife,) and the agreement 
is good and binding. 


Authorities :— 
: beet e y & ° ‘ 
The text of Narana quoted in the Da yabhaga: “Should they give or sell their own shares, 
thev do all that as they please, for they are masters of their own wealth.” 


Varner Mane: “The support of persons who should be maintained, is the approved 
means of attaining heaven; but hell isthe man’s portion, if they suffer. Therefore let a mas- 


ter of a family carefully maintain them.” 
City Moorshedabad, June Vth, 1818. Macn. IL. L. Vol. TI. Cha. 8, Case 18, pp. 226, 227. 


Isa Brahman, whose eldest brother, leaving his ancestral and self-acquired property in a 
joint estate with him, had entered into the order of a religious student, and is still living, 
competent to make a verbal gift of the whole undivided estate to his daughters, or otherwise ? 


Ki. When the eldest brother, having left the order of a housekeeper, entered into that 
of a relixious student, his right to the paternal estate became extinct, therefore the gift of the 


undivided property made by the younger brother to lis daughtets 1s legal and valid. 


futporities -—Thetest of Vastisira, as laid down in the Radvavcara and other books of law : 
“They who have entered into another order, are debarred from = shares.”’ 
7Wiah Burdwan, January 15th, S17. Macn. H. L. Vol. TH. Chas, Case 25, pp. 252, 283. 
a 


wy fw f 


Q. A woman exeeuted a deed of gift, in which she assigned her property, movable and 
immovable, to a person whom she educated and supported, and she (the donor,) on the same 
date, snd before the same company in whose presence the deed was exeented, obtained an agree- 
ment from the dunce, purporting that while the donor lived the donee would support her, 
and not act contrary to her directions, on failure of which conditions the gift should be held null 
aml void. The donee having got possession of a part of the immovable property mentioned in 
the deed, and subsequently a dispute having arisen Letweeu the donor and donee, the former 
wishes to revoke the gift, and to recover posvession of the property oceupied by the donee. 


In this case, is the donor competent to recede from her former disposition, or not 7 


R. It appears in this case, that the woman, having received an agreement from a person, pur- 
porting that he should support her until her death, and not deviate from her commands, gave te 
him her own estate, consisting of Jands and other property, and that the donee did not fulfil 
the conditions stipulated. In this ease, the donor is entitled to take back the document from 
the donee, and to revoke the gift. . 

Aillah Chittagong, April 5th, 1816. 


Macon. HD. LE. Vol, 1. Cha, 8, Case 29, pp. 237, 238. 
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VYAVASTHA”-DARPANA 


Q. A woman made a gift of her property to her daughter and son-in-law by a written in- 
strument. In this case, is she (the donor) competent to revoke the gift, or otherwise ? 


R. No person is competent to revoke a gift lawfully made, and to resume possession of 
the property disposed of by the guilt. 


Zillah Chittagong, January 30th, 1816. Macn. H. L. Vol. I. Cha. 8, Case 30, pp. 238, 


Q. A man dying, and leaving some landed property, a son begotten by him ona concu- 
bine got possession of that property, and died leaving no children. IHe was succeeded by a wi- 
dow, Was she (the widow of the latter deceased person) competent to make a gift, sale, or other 
alienation of the property, while the daughter’s son by another concubine of the original propric- 
tor, exists ? If she should have made either of such dispositions, is it good and binding, or other- 
wise ° 


R. It is not particularly mentioned to what class the original proprietor belonged. If he 
ras a Shucdra, that. is, of the fourth class, and the daughter whose son survives was begotten by 
him on a concubine, the widow of the son of his other concubine may enjoy (he -aclole estate, 
whether consisting of real or personal property, during her life-time, and she may also eve or 
sell a small portion of it for the completion of her husband’s funers] rites, or for his spiritual 
benefit, as well as for her own maintenance; but these cireumstanees excepted, she is incompe- 
tent to dispose of the property inherited from her husband, and the gift of such property made ny 
her must be considered void. 


. @ a7 s i a e - P 
Authorities :-—The Mahabharata, Chapter entitled the Dunadharma. See ante, p. 59, 
KATY AYANA. aule, p. 55. Na‘rapa, ante, p. 107. 


4 1 7 ) 
JavGnvavaLkya-—* Even a sou, begotten by a Séwdra on a female slave, may take a share by 
the ehoiee of the father; but af the father be dead, the brethren should make him partaker of 
halfia share.” 


By the term “a son begotten by a SAvdra on a female slave,’ must be understood danehtors, 
dauchter’s sons, and other heirs. ‘This opimon is conformable to the Da‘yabhacga, Darnatatia, | ira’- 
dachintimani, Mitatkshara’, Manu,yand other legal nuthorities.* . 

City Daeca, May Ist, 1816. Maen. HE. DL. Vol. TL. Cha. 8, Cuse 48, pp. 206—258, 


° s ry bd ° ° 
Q: A.landed estate was jointly held by two persons, and one of them being anxious to sell 
his own portion of the property, the other offered a proper price of it, but he nevertheless sold 
his interest to a stranger. Under such @renmstances, 1s the sale valid and binding ? 


7 
t. Supposing the landed property to have = b ck omt tenaiey by two persons, an 
R. Sup e the landed p ty to have been held in joint tenaticy by two persons, and 
when one of them negotiated a sale to the extent of his own share, his co-parcener to have offered 
him 4he sume price as settled by the purchaser, in such case the property must be sold to the 
parcener, and if it should have been disposed of to a stranger, the sale must be set asides. 


—_ ——— + 


#In the case of Brindaban Chandra Ray eersvg Bishuu Chandra Ravy, where the respondent claimed 
to retain possession of cirtuin lands on the plea of gift froma ffinda widow by whom they had been 
taken on her husband’s death, on a division among the heirs, the court of Sudder Dewanny Adawlut 
held that the plea was not proved, and at all events the gift would have been imvalhd without the eon- 
sent of the heirs. (8S. D. A. R. Vol. TV. p. 143.) Andin another case (p. LI7 of the saine yolume,) it 
was determined that the widow of a Hindu, who died without children, had the power of making a 
gift of a portion of her late husband's property for his spintual benefit ; but such not appearmy to 
the court to have been the object of the gift inthe casein question, the clain of the donee was dis- 
allowed. 


+ According to the Hindu law, there is no right of pre-emption, either im the schools of Bengal 
Bernaes, or Mithila; but the two latter forbid the sale of undivided property. T have not been able to 
discover any work which conforms the doctrine laid down in the Marha-nirba‘na Tantra as to pre-ump- 
tion, and 1 entertain some doubts as to the accuracy of this opinion. If appears at best to be founded 
rather on the inability of a co-heir to sell his share of joint property than on the ground of VICINATC 5 
and in Bengal, as that mnahility does not exist, there could not, 1 imagine, be any legal claim ot 
pre- emption. See case %, p. 657. 
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Moorshedabad Court of Appeal, December 31st, 1816. Maen. H. L. Vol. LIE. Cha. 11, Case 7 
p. 207. 
Q. A deeeased linda was survived by his adopted son, who sold his adopting father’s 


? 


landed estate toa stranger. The purchaser is now digging a tank in the land, and the adopting 
father’s brothers claim the right of pre-emption, and want to purchase the property sold. In 
this case, will the sale by the adopted sun become null and void, and are the claimants of pre- 
emption entitled to the estate ? 

R. Phe sale of a person’s own share of property, whother consisting of movables or immoy- 
ables, is according to Jaw valid and binding, and it cannot be avoided by the seller’s uncle's sons 
Claiming the right of pre-emption. 

Authorities :-——“ Tf they severally give or sell their own (undivided) shares, they do what 
they please with their property of all sorts; for, surcly, they have dominion over their own. ” 

Aah Burdwan, December 3rd, 1819. Adwita’ Datta, versus. Krishnamohun Datta and oth- 
ers. Muen. IT. L. Vol. IT. Cha. 11. Case 8. p. 298. 

Q. Is property held jointly by several individuals subject to be disposed of for the satisfac- 
tion of a deeree passed against one of the proprietors ? 

R. Whatever be the legal share of the prrson against whom the decree had been passed, 
that alone can be sold, and the sale to that extent only is legal.* 

Aillah Fanglemchauls, June2Sth, 1S19. Maen. H. L. Vol. If. Cha. 11, Case 3, pp. 293, 291. 


REMARKS ON VARIOUS KINDS OF CONTRACTS. 


Asa contract. made by an outcast or degraded 1s void, so also af the contracts made by 
those who -have quitted the order of a houscholder, or is otherwise civilly deadf. 


A married woman has absulute dominion over the oilts of het affectionate kindred . 
she has nu power of alienation by gift, &e. over the immovables bestowed on her by her hus- 
band; the property carned by mechanical arts, or which ts received through affection fron others 
but the kindred; is always subject to the hushand’s dominion ; the rest is pronounced to be the wo- 


man’s property : the husband however has power to use or consume such Sérodsan as well as that 


of ‘any other description in a case of distress. 

Although a text declares “w alth common the married pair; (3) Dig. tS8.) yet at is 
ageneral rule that the husband alone has power to make contracts of such property, cover- 
ture incapacitating a woman from all contracts in respect of property no& exclusively her own, 


eect na ET CT EIT TELCO EE 

* The answer to this question of course presumes that the debt, on account of which the Judginen{ 
was given, had been contracted for the sole and exclusive benefit of the mdividual proprictor, and not 
on behalf of the family at large. Zid. 

+ See ante, pp. UE. & 669. Maen. EL. L. Vol. [ p. 121. Vashishta, Coleb. Dig. Vol. LIT. p. 327. 

t Coleb. Da. tha’. pp. 75, 76. 

“ However if the husband have no means of subsistence, without using his wife's separate property, 
in a famine or other distress, he may take it in such circumstances, but not in any other case.” lb. 
pp. 76, 77. . | | 

On the anthority of Colebrooke’s Treatise on Obl. and Cont. (Book 4. ch. VE. §§ GEL) Sir Wil- 
liam Macnaghten has laid it down that the wife is subject to her husband's control, even mn regard to her 
separate and peculiar property ( Macn. HW. GL. Vol. bp. 122.) This is not however observed in practice. 
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but those gontrac ts are valid and binding which are made by wives, the hvelihood of whose 
husbands chiefly depends on their labour; so also are those made for the support of the family, 
during the absence or disability, mental or corporeal, of the husband*. 

Amone persons who are competent (to make a contract) the maxim of 6 careal emptor? 
applies. Thus Navrapy ordains: “A buyer ought «at first) himself to inspect the commodity and 
ascertain what is good and bad init; and what after such inspection he has agreed to buy, he 
shall notreturn to the seller, wazless if had a concealed blemish. 


A gift may be revoked if made under a mistake; and by analogy to this rule, every con- 
tract is vitiated by errorf. 


Any species of duress vitiates a contract. Thus Jugannatha, commenting onthe text of 
Nara‘na, to the effeet that what a man does while pistuncd from his natural state of mind is 
void, observes: “In eases of fear and compulsion, the mangis not guided solely by his own 
will, but solely by the will of another. Tf he, terrified by another, give his whole estate to 
any person for relieving him from apprehention, his fend is not in Pte ee state; but after re- 
covering tranquillity, if he give any thing in the form of recompence, the donation is valid.” 
See ante, p. 669. : 

This corresponds with what has been sta0\ by Mr. Colebrooke in his treatise on ODH- 
gations and Contracts (th. VI. $$ 109,)\that though by the //ivd/y law thines done by force are 
pronounced null, yet in fact they are, in every system of jurisprudence, roidudsle rather than 
void; as they are susceptible of confirmation by assent subsequent, whether express or tavit. 

Any fraudulent practice (ser ave, p. 667,) viliates a contract: and in a contract of sale, 
the vendor, having shown a speeiman of property free from blemish, dchiver Llemished aca 
the vendee may return if. at any time, and the vendor is liable to pay a fine and damages on ac- 


count of his dishonesty9 


e 

According to the law as current in Bengal, the sale &c. by a single co-sharer of the joint pro- 
perty are valid so far as regards the seller’s own share ; but. not of the shares of the other parcen- 
ers except at the time of distress for the support of the family and ep ance of indispe tin 
able duties (see ante, p. 621-627,) And not only are the survivors ans wet able for a debt contract- 
ed by their deceased partner, if the sum borrowed ‘was apphed to their use, but aceordinge to Manu 
« should even.aslave make a contract in the name of his absent master, for the behoot of the 


family, . that master, whether in his own country or abroad, shall not Eeseme aw. S| 


wsthas been Jaid down as a general principle by Mr. Colebrooke, that the ae ad of a family 
answerable for necessaries supplied for the indispensable use of it, and for the subsistence of 
the persons whom he is bound to maintain, whether it: be his wife, his parent, his child, his slave, 
his servant, his pupil, or hits apprentice, to whom the necessaries are furnished and = goods i- 
dispensably requisite are delivered 4. 

The widows on whom the property of their husbands has devolved, are declared incompe- 

properey ; 

tent to ahenate the same except for special purposes ( Ante, pp. 55—148. ) 

* Macn. I. HW. Vol. T. p. 122. + Macn. TT. L. Vol. I.) p. 128. 


f Colebrooke, Ob]. and Cont. Book. 2. Ch. VIT. §§ 102.—Maen. H. TL. Vol. 9. p. 123. 
§ Maen. IL. TL. Vol. JL. it. G Macn. Hl. T. Vol. T. p. 125 


YH ATqTSi-HAq: 


OF THuTCS coy TS Tieg (Was Yi) w?Hra fata Hem xcwoa tra furs F- 
wea fustfaal aalota sfaca, eae Sistes ans ata SBca ca 2 Brata feawhst weotfeg 
aq cates am etaics, fasta eBa ca ase Brawl & otfsa ad ceteu ara states, Swa'featfaat 
wsacfafycsae caam utfai fas @ fang aatotre wien @ faance seal Bextfestfadacs 
wife sface oieq aii cue. fe. a. a. 9, BF. 221 

“xg, SIS, Brows, BPSaiga, ars, SiifwyS, a wastaitg ay ans af wage Fs 
qraztg wing” Ny ateaatara a® doa aI Stat Srorptaq sczq—‘ataricg cata 
ars Stetcal casa fara win fre; watesty ctea fata aa sfam aifeca Greif gor 
asin Cwmiane fq sBcs cotica, fay caga afe gerfonfa far Susifuqetiasia wa z- 
fart Siz] WHS oF aia] eecw ca aay fess VAcw mtica Wisi oR cq ale cata aazata 
wits ates SB] cies, @ Seg sia Veiga Sal SST WMicw, Bea weatis SHSoiqasiy a- 
AIT SSCA SIA Bons stasia @tecs wicy faawa aifece tics, tay ca aca @ ate, 
SSI GS AAMTITS SA CHECA Gels: afag factor sacs eEca 1 &, A. sacirawi 

GIP ATES capatfo FS afe cay wets atwa ofan facr ale ara STATA wrata 
faaoe are] aata Sy, Seah Sie fag facass, fee wy ats Bsmt Wy cw Sesicay co a- 
fsafos fou, weq stai wing 1 @. 7. seu 1 

 Bva—atatafa cea} —aaiy— sabe @ Bp. W. Si, fa. a. >, Bee 1a. w. a. 8s 1 


ay otfaretin Sad goat wifwo SEaies. aed ‘for gad aaa Skea yc a aa fag azog 
any ofacstia @faca, adic are eq fara—cernea-o torstas ai cast ofacxtta afar, 
fey ate fara al; tay Aceon winifestal ai Skca ai acs aifas SBcaA vi 1 | ZE~mIfos 

mag a SRlaaa cHPH_ATCRcIA AS EF cy yiaifestal Al LFoaA aS cola fory forst- 
Hevq arose facs arazicg atfes ag, fee onifara cates: uafws atfrs acd, wM3y 7s 
aree avatfesig cxB Stain aeag wish) (Moa cela qewy CAT, GI. Ti. >. BW, 218) 1 a 
TEE QS OWA AvCiAS! Aas Tae ~@ staal wi cayicae yaa atfas | 

fegrna VHS win aaqaica sywatfuatfacwa Gate com acs t-- cela aris StAleal fa- 
ad any MBA Tacs WU aMia Acasa Ales Oia fax weaqita frase Tact Sif ceiyicse os 
Bie, fua,—ab aawaay. fata sta ca wzataaifag nantes we wala sttratas ars, ear 
wang acs Bray cwonl sNargTs Ti SEWITS Slsl Gtaqd, weiq tS ASA Bes Fist 
smgsegg afew faow vas sal facqoal ai BRca, NATStaz cute facaoal Sface SRcqa cas 
fF. 4A. Td. OL vee | 

" ayazta eitr fears sate fanta ata aire fae ate ata, CUTS Stata altste a 

asl Bsastca sofas TR, Siaurs fasta awmiaia arysia fawriatgzrteay atta SRA vices | 
ape faucn simy fauraacs ainiace shir qi sauces oF secw Bia Faas Vtrasi- 
BS catu seq ai i—_ sfaqua fauta nag afus ag: eae aT, SteieSe VcAs Aai_ Scapa 
nifes sferwe eBaiee, ast wisicaa xls faviy wai ai sata Sta faotassia facavata B- 
aqs wcae wfofs etutce 1 Abwegqta wala skca Bama afsatface sore ai fra sats 
wial wwrsi fatcaa facta aiee 1 Tisia, a8 ea qrazta faaas aouaifws state faata o- 
facs Zyl Beaq Greta frsiwal os fazin Sarie FS sfara aifacs wetacaa | 


AACHTAES ANTS | 


VYAVASTAA-DARPANA 691 


And in a case where the heirs of a person deceased refused payment of a bond contracted 
by his widow (also dead, )and i in which it was proved that part of the amount was expend- 
ed in payment of her. fhusvand’s debts, it was held that the heirs were liable for so much of the 
amount as bad been so laid out, but that the widow could not saddle the estate or the heirs 
with any unnecessary burthen Maren. IT. L. Vol. ID p. 125. 


In recapitulating the causes of incapacity, Ja’“GNYAVALKYA observes : “ A contract made by a 
person intoxicated, insane, diseased, gricvously disordered or disabled,by an infant, or a man 
acritated fy fear or the like, or (inthe name of another) by a person without authority, is utter- 
ly null’? Upon the above passage Juganna“tha thus comments: “singly the gift of wages by a 
man possessing: his senses is valid ; Joined with madness or the like, the intentional payment of 
wares during a lucid interval may also be valid; but singly a gift by a man affected by insanity 
ot the like is‘void.”? From this comment the principle may be deduced, that the aet of a lunatic 
may be effectual, uf the contract be onerous and the agreement rational, on the presumption 
of the aet having been dcne during a lucid interval; but) that, where it may be prejudicial to 
him and unattended with any benefit, 1t should be held to be ifso facto void, /hid, pp. 125, 126. 


So also the validity of a deed executed by a man in jis last iNn-ss should he upheld, if it 


be proved that he was of sound mind at the time of its execution ; but otherwise, if it appear that 
his mind was notin its natural state. Dbid. p. 126. 


See Radhaomani Debi cersas Sham Chandka and Rudra Chandra. S. D. A. Vol. [. 


Pp. 
45. tnfe, pe be. 


The hamdation of debts is rigorously enjoined: “The sons must pay the debts of their 
father, when proved, as if it were their own, (or with interest; ) the son’s son must pay the debt 
of his grandfather, but without interest ; and his son, or the great-grandson, shall not be compel- 


Ned tosdischarge if, unless he be heir and have assets.” Vrihaspati: Coleb. Dig. Vol. 1. 


pp. 2714. 
Sir Waltham Jones however was of opinion that where there are no assets, the son and 
grandson are under a moral and rehgious, but not a civil, obligation tu pay the debts, if they 
can: but aggers may be followed in the hands of any representative. (See note J4id. p. 27+.) 
Tois & oe is followed in pracshes by the courts of justiee. Tn all c1sas, however, the liability 


extends only to ust and reasonable debts. » 


rd 

Hindu eifts are not binding on copes lays >and ina case where a person contracted to 
paydo another a sum of money in ‘consideration of that person’s giving his daughter in marriage to 
the sou of the contracting party, it was held that the contraeé was not binding after his death ; 
the law, not permitting money to be given for » bride, andi: consideration consequently not. 
being4 n legal one: and it should be observed, that in all su@™® cases the turpitude is considered 
toy ba on the side-OF the receiver, the giver not) being deemed to have scriously intended to cive. 
Maen. H. L. vol. TP. p. 128. 

It would pe superfluous to enter into further disquisition relative to the law of contract, bail- 
ments, or other matters connected with judicial proceedinus, as at present the @reater part of those 
laws are not applied in practice. The rules connected with the law of evidence too are not @iven in 
this book because they are not. followed in the existing courts of justice. ‘Those rules are few and sim- 
ple. Various dese ‘riptions of incompetent witnesses are enrunerated, and muchis Jett to the discre- 
tion of the Judge with respect to the credit which should be attached to testimony. In the last 

resort discovery may be had by compelling a defendant to make oath or by ordeal. They who 


are desirvus of further information on these heads, should consult the Mita‘kshara’ and Jugan- 
natha’y Digest translated by Mr: Colebrooke. 


END Of THE FIRST VOLUME. 





